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1. I am an adult male and the managing director of the applicant in this 

matter.  

2. The facts contained in this affidavit are within my personal knowledge, 

except where otherwise stated or apparent from the context, and are to 

the best of my knowledge and belief both true and correct. 

3. Where I make legal submissions in this affidavit, I do so relying on the 

advice received from the applicant’s legal representatives, with which 

advice I concur.    

THE PARTIES 

4. The applicant is ASSIGN SERVICES (PTY) LTD (“Assign”), a company 

duly registered in accordance with South African company laws, with its 

address being 3, 5th Street, Wynberg, Johannesburg. Assign is a 

registered temporary employment service (“TES”) as defined in section 

198(1) of the Labour Relations Act 66 of 1995 (“the LRA”).  

5. The first respondent is the NATIONAL UNION OF METALWORKERS 

OF SOUTH AFRICA (“NUMSA”), a registered trade union, with its 

address care of Ruth Edmonds Attorneys, 18-20 The Bend, 

Observatory, Johannesburg.  

6. The second respondent is the COMMISSION FOR CONCILIATION, 

MEDIATION AND ARBITRATION (“the CCMA”), a statutory body 
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established in terms of the LRA, with its head office situated at 28 

Harrison Street, Johannesburg.  

7. The third respondent is COMMISSIONER ABDOOL CARRIM OSMAN 

(“the commissioner”), a major male commissioner appointed by the 

CCMA to determine the dispute that gives rise to this application, care 

of the CCMA at the above-mentioned address.  

8. The fourth respondent is KROST SHELVING & RACKING (PTY) LTD 

(“Krost”), a company duly registered in accordance with South African 

company laws, with its address being 110/111 Tedstone Road, 

Wadeville, Germiston.  

9. The first amicus curiae is the CASUAL WORKERS ADVICE OFFICE 

(“CWAO”), a registered, non-profit, independent, donor funded 

community advice office, with its address care of Lawyers for Human 

Rights, 4th floor Heerengracht Building, 87 De Korte Street, corner Melle 

Street, Braamfontein.  

 

10. The second amicus curiae is the CONFEDERATION OF 

ASSOCIATIONS IN THE PRIVATE EMPLOYMENT SECTOR 

(“CAPES”), an association representing TESs across South Africa, with 

its address care of Kirchmanns Inc, Isle of Houghton Office Park, 

Harrow Court 2, 36 Boundary Road, Houghton.       
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OVERVIEW 

11. I am advised that section 167(3)(b) of the Constitution provides for this 

court to decide constitutional matters; and any other matter, if this court 

grants leave to appeal on the grounds that the matter raises an 

arguable point of law of general public importance which ought to be 

considered by it. 

12. Assign seeks leave to appeal against the judgment of the Labour 

Appeal Court (“LAC”) annexed hereto and marked “FA1”. 

13. The matter involves the interpretation of an important section of the 

LRA. As the LRA was passed to give effect to the right to fair labour 

practices in section 23(1) of the Constitution, disputes about its 

interpretation and application give rise to a constitutional issue – this 

court having held so in a long line of judgments.1 The issue of 

interpretation also raises an arguable point of law of general public 

importance which ought to be considered by this court.  

14. The constitutional issue and point of law pertains to the effect of section 

198A(3)(b)(i) of the LRA (introduced by way of the 2014 amendments 

thereto), which is known as “the deeming provision”. It reads as follows:  

“For the purposes of this Act, an employee … not performing such 

temporary services [defined to be limited to three months] for the client 

                                                           
1
 See most recently, Rural Maintenance (Pty) Ltd & another v Maluti-A-Phofung Local 

Municipality (2017) 38 ILJ 295 (CC) at para 44.  
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is deemed to be the employee of that client and the client is deemed 

to be the employer.” (Own emphasis.) 

15. The nub of the controversy relates to the nature of the relationship, 

post-deeming, as between: (i) the placed worker and the TES 

(colloquially referred to as the labour broker); and (ii) the placed worker 

and the TES’s client. 

16. In essence, this controversy pertains to who the employer of the placed 

worker is post-deeming, and in particular, whether the TES’s client 

becomes the sole employer, or whether the TES’s client and the TES 

are dual or parallel employers. 

17. In its judgment (annexure “FA2” hereto), the Labour Court (per 

Brassey AJ) adopted the parallel employer interpretation, but it was 

reversed on appeal by the LAC, which found that the client becomes 

the sole employer post-deeming. In so doing, the LAC rejected the 

parallel employer construction on the basis that, post deeming, “[t]he 

TES would be an employer only in theory and an unwarranted 

‘middleman’ adding no value to the employment relationship”.2  

18. This finding and interpretation has profound implications for the ability of 

TESs to provide a service offering post-deeming, and is, in submission, 

tantamount to a ban on labour broking after the elapse of the three-

month period under the LRA.3 Given that a significant portion of the 

                                                           
2
 LAC judgment para 43. 

3
 A legislative ban on labour broking was struck down as unconstitutional by the Supreme 
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South African workforce is employed through TESs, the controversy 

underlying this application has serious implications for the South African 

labour market and the continued role of TESs therein; the rights of 

TESs; the rights of their clients; and the rights of the hundreds of 

thousands of workers engaged through TESs on a daily basis.4   

19. This is borne out by the fact that, in the run up to the appeal before the 

LAC, both CWAO and CAPES5 were admitted as amicus curiae. 

Indeed, in its judgment, the LAC found that the “matter raised an 

important question to be decided by this court and involved the rights of 

workers guaranteed by the Constitution and the LRA”.6        

FACTUAL MATRIX AND LITIGATION HISTORY 

20. The litigation in this matter commenced in the CCMA where the parties 

concluded a stated case in which they advanced these positions. 

20.1 Assign was of the view that the consequences of the deeming 

provision are that the placed workers remain employees of Assign, 

for all purposes, and are deemed to also be employees of Krost 

                                                                                                                                                                      

Court of Namibia in Africa Personnel Services (Pty) Ltd v Government of the Republic of 

Namibia & others (2011) 32 ILJ 205 (NmS). 

4
 In its application for admission as an amicus curiae, CAPES stated that its members place 

more than 700 000 workers on a daily basis with clients.     

5
 Which represents more than 1200 TESs across all major sectors of the economy.    

6
 LAC judgment para 48.  



7 

 

(Assign’s client) for purposes of the LRA (which can be equated to 

“the parallel employer interpretation”).  

20.2 NUMSA, on the other hand, was of the view that in terms of the 

deeming provision, the placed workers are, with effect from the 

point of deeming, deemed to be employees of Krost only (“the sole 

employer interpretation”). 

20.3 Krost, being uncertain as to which was the correct interpretation, 

ultimately undertook to abide by the decision of the commissioner 

(and has maintained a supine stance in the ensuing litigation). 

21. The CCMA commissioner issued an award in terms of which he found 

that the sole employer interpretation is the correct construction of the 

deeming provision. 

22. Assign challenged the award by way of a review application in the 

Labour Court. Brassey AJ differed with the commissioner’s construction 

and set the award aside on the basis of this reasoning.  

22.1 Where a placed worker concludes a contract with a TES and 

commences employment with it, this gives rise to the placed 

worker and the TES being vested with the statutory rights and 

obligations, and powers and duties that the LRA generates.7 

                                                           
7
 LC judgment para 12.  
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22.2 When the deeming provision takes effect, the labour-broking 

arrangement continues, with the client being deemed to be the 

employer of the placed worker for the purposes of the LRA alone. 

This gives rise to the client and placed worker being (concurrently) 

vested with the statutory rights and obligations, and powers and 

duties that the LRA generates.8 

22.3 But this does not serve to sever the employment relationship 

between the TES and the placed worker – the contract of 

employment endures, as do the rights and obligations, and powers 

and duties that the LRA generated as between the placed worker 

and the TES.9 

22.4 There are thus two employment relationships, which operate in 

parallel but on separate lines, with each employer having its own 

bond with the placed worker.10 So, for example, the dismissal of a 

placed worker by the client will not bring to an end the 

employment relationship between the placed worker and the 

TES.11 

22.5 Construed in the light of the language of the deeming provision 

itself, the “deemed” in section 198A(3)(b)(i) has the effect of 

                                                           
8
 LC judgment paras 11-12.  

9
 LC judgment paras 11-12. 

10
 LC judgment paras 3, 4 and 7.  

11
 LC judgment para 13. 
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augmenting (i.e. supplementing) the term “employer” so as to 

include the client, as opposed to substituting the client for the TES 

as the employer.12 

23. In short, the Labour Court found that the parallel employer interpretation 

was the correct interpretation based on the above construction.  

24. NUMSA pursued an appeal against the Labour Court’s judgment in the 

LAC. As stated above, while the appeal was pending, CWAO and 

CAPES were admitted as amici curiae.  

25. On 10 July 2017, the LAC delivered its judgment upholding the appeal 

and replacing the Labour Court’s order with an order dismissing the 

review application. 

26. The LAC’s interpretative analysis, with respect, suffers from a failure to 

consider a number of material issues, involves an unbalanced 

assessment of the matter, and is, in part, contradictory. On an overall 

conspectus, the LAC ought to have upheld the parallel employer 

interpretation of Brassey AJ.  

27. In addition, the LAC failed to deal with a key aspect of the controversy – 

it being the implications, for the interpretation of the deeming provision, 

of the fact that the TES is and remains the employer of all placed 

workers under other labour law statutes, including the Basic Conditions 

of Employment Act 75 of 1997 (“the BCEA”).  
                                                           
12

 LC judgment para 14. 
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THE RATIO OF THE LAC’S JUDGMENT 

28. The LAC’s ratio appears at paras 35-47 of its judgment. The conclusion 

reached by the court was this:  

“[46] The plain language of s 198A(3)(b) of the LRA, interpreted in 

context unambiguously supports the sole employer interpretation and 

is in line with the purpose of the amendment, the primary object of the 

LRA and protects the rights of placed workers.”  

29. In reaching this conclusion, the court commenced by focusing on the 

definition of “temporary service” in section 198A(1), which defines the 

term as being “for a period not exceeding three months”. Having found 

that where a placed worker works for a client of the TES for a period in 

excess of three months, he / she is not performing a temporary service, 

the court held that who the employer is in such circumstances is 

determined by section 198A(3)(b).13 With reference to the text of the 

section, the court found that “[s]uch a worker is therefore deemed to be 

the employee of the client and the client is deemed to be the employer 

of the worker”, and he / she is “employed by the client of the TES on an 

indefinite basis”.14 In effect, the court appears to have found that the 

deeming provision provides unambiguously for sole employment by the 

client.  

30. The court found support for the sole employer interpretation in the 

explanatory memorandum, which recorded that the main thrust of the 
                                                           
13

 LAC judgment paras 36-37. 

14
 LAC judgment para 37. 
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amendments to sections 198 and 198A was “to restrict the employment 

of more vulnerable, lower-paid workers by a TES to situations of 

genuine and relevant ‘temporary work’, and to introduce various further 

measures to protect workers employed in this way”.15  

31. In addition to the deeming provision, the court found that the measures 

introduced to protect vulnerable workers referred to in the explanatory 

memorandum include: section 198A(4), which protects the deemed 

employee against dismissal by either the TES or the client to avoid the 

operation of the deeming provision; and section 198A(5), which protects 

the deemed employee against unfair discrimination by the client, and 

requires the employee to be treated no less favourably than an 

employee of the client performing the same or similar work.16 According 

to the court, “[t]he protection against unfair dismissal and unfair 

discrimination in the context of section 198A of the LRA should not be 

interpreted to support the contention that deemed employees are 

employed by both the TES and the client”.17 Instead, “[t]he purpose of 

these protections in the context of section 198A is to ensure that the 

deemed employees are fully integrated into the enterprise as 

employees of the client”.18  

                                                           
15

 LAC judgment para 38. 

16
 LAC judgment para 39. 

17
 LAC judgment para 40. 

18
 LAC judgment para 40. 
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32. With reference to the above, the court concluded that “[t]he dual or 

parallel employer interpretation is therefore not consonant with the 

context of section 198A and the purpose of the amendments”.19 

33. Turning to the relationship between the placed workers and the client, 

the court found that it “is created by a statutory deeming clause”, which 

results in “the placed workers becom[ing] employed by the client for an 

indefinite period on the same terms and conditions to employees of the 

client performing the same or similar work”.20 “The purpose of the 

deeming provision is not to transfer the contract of employment 

between the TES and the placed worker to the client, but to create a 

statutory employment relationship between the client and the placed 

worker”.21 This employment relationship “arises by operation of law, 

independent of the terms of any contract between the placed worker 

and the TES”.22 And “[t]he dismissal of the worker by the TES has no 

bearing on the employment relationship created by operation of law 

between the placed worker and the client”.23   

34. Regarding the position of TESs post-deeming, the court held that the 

sole employer interpretation does not ban TESs, but regulates them by 

                                                           
19

 LAC judgment para 40. 

20
 LAC judgment para 40. 

21
 LAC judgment para 43. 

22
 LAC judgment para 45. 

23
 LAC judgment para 45. 
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restricting them to “genuine temporary employment arrangements”.24 

Should the TES arrangement continue post-deeming (with the TES 

paying the deemed employees), the section 198(4A) joint and several 

liability provision would apply, but this “does not elevate the TES to 

being an employer”.25 The section has “the potential to discourage the 

TESs from being further involved in the administrative arrangements 

regarding employees placed with a client for a period in excess of three 

months”.26 According to the court, the legislative design is such that the 

TES will fall out of the employment equation: 

“[43] … It would make no sense to retain the TES in the employment 

equation for an indefinite period if the client has assumed all the 

responsibilities that the TES had before the expiration of the three-

month period. The TES would be the employer only in theory and an 

unwarranted ‘middle-man’ adding no value to the employment 

relationship.” (Own emphasis.) 

35. In the result, the court found that, in opting for the parallel employment 

interpretation, the Labour Court had misdirected itself in its 

interpretation.27     

                                                           
24

 LAC judgment para 42. 

25
 LAC judgment para 44. 

26
 LAC judgment para 41.  

27
 LAC judgment para 47. 
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BASES FOR SEEKING LEAVE TO APPEAL 

(a) Errors in the LAC’s interpretative analysis  

36. The controversy in the LAC involved a question of statutory 

interpretation, with the central question being the meaning and effect of 

the term “deemed” in the deeming provision. 

37. I am advised that in terms of established principles on statutory 

interpretation, the process of interpreting the deeming provision called 

for an inquiry into the language of the deeming provision, read in the 

context of sections 198 and 198A as a whole, and having regard to the 

purpose of the provision and the background to its enactment.  

38. As appears from its ratio, the LAC focused its analysis on what it 

construed to be the purpose of the deeming provision, and made only 

passing reference to the actual language of the deeming provision.  

39. I submit that the LAC fundamentally erred in its approach to the 

interpretation of the deeming provision, which ought to have entailed a 

holistic and balanced analysis of the considerations enumerated in para 

37 above. I submit further, for the reasons that follow, that the LAC left 

out of account various factors critical to a proper interpretive analysis, 

and that the result of such an analysis is that the parallel employer 

interpretation is the correct interpretation. As a result, the LAC erred in 

finding that the sole employer interpretation is the correct interpretation 

and consequently allowing the appeal. 
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(i) The language of the deeming provision 

40. The leading judgment on the meaning of “deemed” is S v Rosenthal 

1980 (1) SA 65 (A), where it was held, in essence, that the word 

“deemed” does not have a uniform meaning, and that its meaning and 

effect depend on the context in which it is used in a statute and the 

purpose of the statutory provision.   

41. The LAC made no mention of this in its analysis. Instead, it appears to 

have read the deeming provision as plainly / unambiguously providing 

for sole employment by the client.28 In submission, this leaves out of 

account the ambiguity inherent in the word “deemed” which, in this 

context, could either denote an augmentation of the term “employer” so 

as to include the client (as found by Brassey AJ) or a substitution of the 

client for the TES as the employer. 

42. In the light of such ambiguity, the statutory context in which the term 

“deemed” is used, and the purpose of the deeming provision, are 

important indicators of the meaning of the term. The relevant statutory 

context is sections 198 and 198A, to which I now turn. 

(ii) The statutory context 

43. From an overall contextual perspective, there is nothing in section 198 

or 198A which reflects a decision by the legislature to impose a ban on 

TESs when the deeming provision takes effect. To the contrary, there 
                                                           
28

 See LAC judgment paras 37 and 46. 
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are a number of textual indicators which reflect that TESs may continue 

to provide their services (placing workers with clients and paying them 

for reward29) post-deeming. Prime amongst them is section 198(4A), 

which renders the client jointly and severally liable with the TES when 

the deeming provision takes effect. Although the LAC appears to have 

recognised that the LRA sanctions TESs providing their services post-

deeming, it failed to recognise that this, in itself, points away from the 

sole employer interpretation being correct. 

44. In circumstances where the LRA sanctions TESs providing their 

services post-deeming, the Act does nothing to disturb the commercial 

agreement between the TES and client, or the contract of employment 

between the TES and placed worker – both of which continue to exist 

post-deeming. Although the LAC appears to have accepted that the 

contract of employment between TES and placed worker endures,30 it 

failed to recognise the significance of this, i.e. that parallel employment 

arises as a consequence (see further below).              

45. Allied to this, the 2014 amendments made no change to section 198(2), 

which continues to provide, in unqualified terms, that “[f]or the purposes 

of this Act, a person whose services have been procured for or provided 

to a client by a [TES] is the employee of that [TES], and the [TES] is 

that person’s employer”.  

                                                           
29

 See the definition of a TES in section 198(1).  

30
 See para 33 above.  
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45.1 That section 198(2) remained unchanged and applies to all 

employees – including those to whom the deeming provision 

applies – is confirmed by this portion of the explanatory 

memorandum, which was left out of account by the LAC:  

“Section 198 of the Act continues to apply to all employees. It 

retains the general provisions that a [TES] is the employer of 

persons whom it employs and pays to work for a client, and 

that a [TES] and its client are jointly and severally liable for 

specified contraventions of employment laws.”31 (Own 

emphasis.) 

45.2 In circumstances where section 198A(3)(b) has been incorporated 

into the LRA without section 198(2) having been amended to 

provide that it applies subject to section 198A(3)(b), or section 

198A(3)(b) providing that section 198(2) will cease applying in 

instances where section 198A(3)(b) is triggered, it is necessary to 

reconcile the provisions of the two sections in instances where the 

deeming provision is triggered.  

45.3 In submission, the only manner in which the respective sections – 

applying concurrently – may be reconciled, is through the parallel 

employer interpretation consistent with the Labour Court’s 

construction. The sole employer interpretation maintains an 

irreconcilable conflict between the sections – contrary to the LAC’s 

                                                           
31

 Explanatory memorandum ad clause 37.   
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finding that the sole employer interpretation “reconciles the 

perceived conflict between section 198(2) and 198A(3)(b)”.32 

46. Moreover, there are a number of textual indicators in sections 198 and 

198A that point to parallel employment post-deeming, including the 

following. 

46.1 The joint and several liability provision – section 198(4A) – which 

applies post-deeming, and must, in submission, imply that the 

TES is a parallel employer.33 Although the LAC found that the 

section is simply a disincentive to TESs remaining on the scene 

post-deeming, it failed to consider this important academic 

commentary by Bosch (relied on in argument) which is at odds 

with its construction:34            

“The provision envisages two types of liability: one where (in 

terms of the current s 198(4)) the TES and the client are jointly 

and severally liable and the other where the client is deemed 

to be the employer. So on the one hand s 198(4A) simply 

spells out what joint and several liability is but, on the other, 

indicates what it means for the client to be deemed to be the 

employer of TES employees. The effect of s 198(4A) is to set 

up a general joint liability (for infractions of the LRA and BCEA) 

once the client has been deemed to be the employer of the 

TES employees in terms of s 198A(3). The client is in effect 

                                                           
32

 LAC judgment para 42.  

33
 The Labour Court found (at para 15) that the section is consonant with the parallel 

employer interpretation. 

34
 Bosch “The Proposed 2012 Amendments Relating to Non-standard Employment: What Will 

the New Regime Be?” (2013) 34 ILJ 1631 at 1638. 
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added as an employer party and the employees are given an 

election who to hold liable for infringements. The client 

(although it is referred to as the employer of the employees) is 

not solely responsible for what happens to them.” (Own 

emphasis.)                       

46.2 Section 198(4A(c)), which provides that where the client is 

deemed to be the employer, a labour inspector may secure and 

enforce compliance with the BCEA against the client “as if it were 

the employer” – as opposed to it actually being the employer. This 

was not considered by the LAC.                  

46.3 The word “client” is used throughout section 198A, as opposed to, 

for example, the new employer, which was also not considered by 

the LAC. This is indicative of the triangular labour-broking 

arrangement continuing post-deeming, with the client being added 

as an employer.      

46.4 In terms of section 198A(4), it is recognised that the TES may 

terminate the placed worker’s service with a client – either for the 

purposes of avoiding section 198A(3)(b) (which includes indefinite 

employment by the client) or because the placed worker exercised 

a right in terms of the LRA – and that this act by the TES 

constitutes a dismissal.     

46.5 The equal treatment provision – section 198A(5) – creates a 

distinction between a “deemed employee” and “an employee of 

the client”, and does not style the former as the latter. Also 
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noteworthy is that the section does not say who must treat the 

employee no less favourably, i.e. the TES or the client.    

46.6 Although the LAC found that sections 198A(4) and 198A(5) do not 

support the parallel employment interpretation and are simply 

designed “to ensure that deemed employees are fully integrated 

into the enterprise as employees of the client”,35 this is, with 

respect, wrong and does not deal with the import of Assign’s 

contentions in this regard as set out above.           

47. In sum, a balanced inquiry into the overall context within which the 

deeming provision is located within the LRA, supports the parallel 

employer interpretation.  

(iii) The purpose and background 

48. I am advised that in the run up to the 2014 amendments, three key 

problems with the TES regime created by the original section 198 

emerged. Firstly, workers were placed on an indefinite basis with 

clients, which rendered them vulnerable to abuse because they had no 

job security, and no effective protection against dismissal. Secondly, 

placed workers suffered wage discrimination vis-à-vis employees of the 

client. Thirdly, the section 198(4) joint and several liability provision 

proved ineffective because of the procedural restriction that the client 

could not be sued in the CCMA or Labour Court because it is not an 

                                                           
35

 LAC judgment para 40. 
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employer. As appears from the explanatory memorandum, these 

problems were the catalyst for the 2014 amendments to section 198, 

including the introduction of section 198A. 

49. In submission, the parallel employer interpretation provides placed 

workers, post-deeming, with protection that is at least equivalent to the 

sole-employer interpretation, and addresses the issues that precipitated 

the amendment by providing for permanent employment, pay parity and 

effective remedies. 

49.1 As to the issue of job security, the placed worker’s position is 

secure under the parallel employer interpretation, and is no better 

under the sole employer interpretation. In both instances, section 

198A(3)(b)(ii) provides for placed workers not performing a 

temporary service for the client, to be employed on an indefinite 

basis. 

49.2 The protection against unfair dismissal in section 185 of the LRA 

would operate vis-à-vis the client as the deemed employer under 

the parallel employer interpretation, thus ensuring placed workers’ 

security of employment vis-à-vis the client. It would simultaneously 

be available to placed workers vis-à-vis the TES, in line with the 

following observations by Grogan:36  

                                                           
36

 Grogan “The New Dispensation, Part 1: The amendments to the LRA” (2014) 30 (3) 

Employment Law 1 at 4. 
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“The new section 198A allows employees to institute 

proceedings against either the [TES] or the client or both 

together if the broker or the client breaches any rights 

conferred by the employment Acts, including the right not to be 

unfairly dismissed.” (Own emphasis.) 

49.3 As to parity of treatment, when the deeming provision becomes 

operative, section 198A(5) operates to require the placed worker 

to be treated on the whole not less favourably than an employee 

of the client performing the same or similar work (absent a 

justifiable reason for different treatment). This provision is 

operative irrespective of whether the sole employer interpretation 

or the parallel employer interpretation is applied.  

49.4 With regard to the previous procedural restriction that the client 

could not be sued in the CCMA or Labour Court because it was 

not an employer, this has been remedied by the introduction of the 

section 198(4A) joint and several liability provision. Again, this 

provision is operative irrespective of whether the sole employer 

interpretation or the parallel employer interpretation is applied.  

50. In short, all of the problems sought to be addressed by the amendment 

are addressed through the parallel employer interpretation. In fact, the 

net effect of this is to enhance the position of placed workers – the 

Labour Court itself having commented that “[w]orkers and their union, 

being the beneficiaries of the protections created by the statutory 

regime, seem better served by having two employers to call to 
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account”.37 It is accordingly submitted that the LAC erred in finding that 

“the dual or parallel employer interpretation is… not consonant with the 

context of section 198A and the purpose of the amendments”.38 

51. In its judgment, the LAC relies on the explanatory memorandum, 

particularly on the statement that the main thrust of the amendments is 

to restrict employment to “temporary work”.39 But the LAC left out of 

account this portion of the explanatory memorandum dealing 

specifically with the new section 198A:40  

 

“The proposed section 198A seeks to introduce additional protection 

for employees who earn on or below the threshold. …  For the 

purposes of the [LRA], employees are treated as the employees of the 

client if they work for a period in excess of three months.” (Own 

emphasis.) 

 

52. This is a key passage. It reflects that section 198A is about affording 

placed workers within scope “additional protection” vis-à-vis the client – 

not about writing the TES out of the employment equation. Consistent 

with this, the passage also makes clear that placed workers are 

afforded such protection by them being “treated” as employees of the 

client. Again, this is consistent with the parallel employment 

interpretation being the correct interpretation.        
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(b) Misconception of parallel employment and contradictory findings 

53. As set out above, the Labour Court found that the deeming provision 

gives rise to two concurrent employment relationships which operate in 

parallel but on separate lines, i.e. one between the TES and placed 

worker rooted in contract, and the other between the client and placed 

worker rooted in the deeming provision. To illustrate the operation of 

this construction, Brassey AJ found that where the client dismisses the 

placed worker, this would have not bring to an end the employment 

relationship between the placed worker and the TES.          

54. Although the LAC rejected the Labour Court’s parallel employer 

interpretation, it made a number of findings that are, in fact, consistent 

with it, with the result that its judgment is inconsistent. These findings 

include that there exists a contract of employment between the TES 

and placed worker, that it is not transferred to the client, and that the 

dismissal of a placed worker by the TES would not bring to an end the 

employment relationship between the placed worker and the client41 – 

the flip side of the example given by Brassey AJ, but to the same effect. 

These findings are consistent with the parallel employer interpretation 

being the correct interpretation, which, it is submitted, is the case.       

55. Also noteworthy in this regard is the LAC’s finding that “[t]he TES will be 

responsible for its statutory obligations regarding the placed workers for 
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as long as the deeming provision has not kicked in”.42 On this 

construction, which underlies the sole employer interpretation, placed 

workers would, at the point of deeming, lose accrued rights vis-à-vis the 

TES, and the statutory rights and obligations, and powers and duties as 

between the TES and placed worker generated by the LRA would 

simply evaporate. This is patently untenable. The LAC, in its analysis, 

did not grapple with the Labour Court’s construction, which avoids this 

problem, or the practical implications that flow from this. 

(c) Failure to decide the BCEA issue  

56. A further critical aspect not grappled with by the LAC is the implications 

for the interpretation question of the fact that the TES is, and remains, 

the employer of all placed workers under other labour law statutes, 

including the BCEA.  

57. Section 82(1) of the BCEA is worded in identical terms to section 198(2) 

of the LRA, providing as follows: 

“For the purposes of this Act, a person whose services have been 

procured for, or provided to, a client by a temporary employment 

service is the employee of that temporary employment service, and 

the temporary employment service is that person’s employer.” 

58. In terms of the BCEA:  
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58.1 a basic condition of employment constitutes a term of the “contract 

of employment” with the TES (section 4);  

58.2 the TES must provide the employee with written “particulars of 

employment”, including “a list of any other documents that form 

part of the contract of employment” (section 29); 

58.3 the TES may terminate the “contract of employment” by giving the 

prescribed notice (or making payment in lieu thereof) (sections 37 

and 38); 

58.4 the TES must pay a dismissed employee remuneration owing not 

later than seven days after the termination of the “contract of 

employment” (section 32(3)(b)); 

58.5 the TES must pay the employee severance pay if he / she is 

dismissed for operational requirements (section 41); and 

58.6 the TES is responsible for granting all the leave entitlements and 

ensuring compliance with all working time arrangements under the 

statute.  

59. In submission, this simply cannot be reconciled with the TES not being 

at least a parallel employer for the purposes of the LRA when the 

deeming provision takes effect. It would, with respect, be absurd for the 

TES to have liability qua employer under the BCEA, but not to be a joint 

(parallel) employer under the LRA.  
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60. This is all the more so given that there is an interrelationship between 

the BCEA and LRA – by way of example, the new section 198(4B)(a) 

itself provides that a TES must provide a placed worker “with written 

particulars of employment that comply with section 29 of the [BCEA], 

when the employee commences employment”.43      

61. In the LAC, CAPES advanced various submissions (with which Assign 

aligned itself) relating to the interplay between the BCEA and the LRA, 

including the following. 

61.1 Given that the TES remains the employer of placed workers under 

the BCEA when the deeming provision in section 198A(3)(b)(i) of 

the LRA takes effect, employment relationships with the client and 

the TES (under the respective statutes) are maintained along 

parallel lines. 

61.2 The only question then is whether, post-deeming, the TES – in 

addition to remaining the employer of placed workers under the 

BCEA – also remains an employer for purposes of the LRA.  

61.3 Properly interpreted in the light of the BCEA, the relationship 

between the TES and the placed worker under the LRA remains in 

place (underpinned by section 198(2) of the LRA), and the only 

manner in which the LRA and the BCEA can be reconciled post-

deeming – and thus interpreted in harmony with each other – is 
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through the TES being a parallel employer for the purposes of the 

LRA.  

62. Despite summarising CAPES’ case in para 27 of the judgment, the LAC 

did not deal with the BCEA issue in the ratio of its judgment. In so 

doing, it ignored its judgment (relied on in argument) in Ekurhuleni 

Metropolitan Municipality, where it found:44  

“In terms of the basic tenets of our law on the interpretation of 

statutes, the BCEA cannot be interpreted in a manner which conflicts 

with the LRA. They must be interpreted as being in harmony with each 

other.” (Own emphasis) 

63. The same, of course, applies in reverse: the LRA cannot be interpreted 

in a manner that conflicts with the BCEA. Although section 210 of the 

LRA provides that if “any conflict” arises between the LRA and another 

law, the provisions of the LRA will prevail, the section is inapplicable 

because the BCEA and LRA can be interpreted in harmony so as to 

avoid a conflict – this being by way of the adoption of the parallel 

employer interpretation.   

CONCLUSION 

64. I am advised that irrespective of which pathway to an appeal before this 

court is chosen (a constitutional issue or an arguable point of law of 
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general public importance), it is necessary to demonstrate that it is in 

the interests of justice for leave to appeal be granted, and that the 

primary consideration here is that reasonable prospects of success on 

appeal must be demonstrated. In submission, Assign has demonstrated 

reasonable prospects of success on the basis set out above. 

65. In addition, it is submitted that prospects of success on appeal are 

demonstrated by the fact that the Labour Court and LAC came to 

different conclusions, and also by the fact that there exist a number of 

academic commentaries in which the authors have interpreted the 

deeming provision as giving rise to dual or parallel employment.45          

66. Finally, I confirm that the applicant has not applied for leave or special 

leave to appeal to any other court, and does not intend doing so. 

WHEREFORE the applicant prays for the relief set out in the notice of motion.  

 

__________________________ 

DEPONENT 

 

The deponent has acknowledged that he knows and understands the contents of this 

affidavit, which was signed and sworn to before me at ____________________ on 

this the 31st day of JULY 2017, the regulations contained in Government Notice No 
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R1258 of 21 July 1972, as amended, and Government Notice No R1648 of 19 

August 1977, as amended, having been complied with. 

 
 
 
 

___________________________ 

COMMISSIONER OF OATHS 

Name: __________________ 

Designation: _____________ 

Address: ________________ 

  


