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MEDIA SUMMARY 

________________________________________________________________________ 

 

The following explanatory note is provided to assist the media in reporting this case and 

is not binding on the Constitutional Court or any member of the Court. 

 

On 7 November 2017 at 10h00, the Constitutional Court will hear an application for 

leave to appeal against the judgment and order of the High Court of South Africa, 

Western Cape Division, Cape Town (Western Cape High Court).  The order declared 

sections 4(b), 5(b) of the Drugs and Drugs Trafficking Act (Drugs Act) and sections 

22A(9)(a)(i) of the Medicines and Related Substances Control Act (Medicines Act), to be 

inconsistent with the Constitution to the extent that they prohibited the use of cannabis by 

an adult in a private home for personal consumption.  The application for leave to appeal 

is brought by the Minister of Justice and Constitutional Development, the Minister of 

Police, the Minister of Health, the Minister of Trade and Industry, the National 

Prosecuting Authority, the Minister of Social Development and the Minister of 

International Relations and Cooperation (applicants).  The Court will also hear at the 

same time an application for the confirmation of the High Court’s order invalidating the 

relevant statutory provision.  That application is brought by Mr Garreth Prince, Mr Ras 

Menelek Barend Wentzel, Mr Jonathan David Rubin, Ms Caro Leona Hennegin, and Mr 

Jeremy David Acton (respondents).  

 

The respondents instituted proceedings in the Western Cape High Court for an order 

declaring those sections of the Drugs Act and the Medicine Act which criminalised the 

use and possession of cannabis to be inconsistent with the Constitution and therefore 

invalid.  The respondents all use cannabis for medicinal, spiritual, medicinal, recreational 

and other purposes.  The High Court found the core of the case to be the right to privacy.  

The High Court found that the impugned provisions unjustifiably limited the applicants’ 

rights to privacy and found that, insofar as a person intended to possess, purchase or 

cultivate cannabis in the privacy of that person’s home and for their sole personal 

consumption, the prohibition of the use and possession of cannabis was unjustifiable.  It 



ordered Parliament to remedy the defects in the two Acts of Parliament within 24 months 

of the handing down of its judgment.  The High Court also made an order permitting any 

person charged under the relevant provision of the Drugs Act or the Medicines Act, to 

use the High Court’s order as a defence.  

 

In this Court, the applicants seek leave to appeal the declaration of invalidity by the High 

Court.  They argue that the High Court erred in deciding the case before it on the basis of 

privacy as privacy had not been properly pleaded before it.  Furthermore, the applicants 

argue that, even if privacy was properly at issue, the applicants in High Court failed to 

establish an infringement of the right.  They rely on the cases of Ferreira and Bernstein 

to establish that the applicants a quo failed to discharge the onus of the two-part test for 

challenging legislation on constitutional grounds – establishing that a guaranteed right 

existed, and that that right was infringed.   

 

The State also seeks to lead evidence that there is objective proof of the harmful effects 

of cannabis and, as such, the blanket ban on all its use, possession or cultivation by 

private persons should remain in effect.  They say that that its psychoactive components 

cause the impairment of reasoning abilities and pose potential dangers to third parties; 

cannabis is also dangerous because it is a “gateway” drug which leads its users to 

experiment with other more dangerous and illicit substances; new farming methods as 

well as the propensity to mix cannabis with other dangerous substances to create new 

composite street drugs such as whoonga have increased its potency and exacerbated its 

harmful effects.  The State also says that the above different types of harm are 

exacerbated by the operation of cannabis as a substance which is predominately 

consumed by uniquely vulnerable members of society.  Most cannabis users are likely to 

be less educated and marginalised people without adequate access to social services, 

making them less likely to seek treatment for dependency or the various health risks 

outlined above.  They contend that, for these reasons, cannabis should remain 

criminalised.  Finally, the State argues that, if there is a limitation of the right to privacy, 

it is a reasonable and justifiable limitation in terms of section 36(1) of the Constitution.   

 

Ms Kathleen Clarke, Mr Julian Stobbs and Mr Clifford Thorpe all sought and were 

granted, leave to be joined as intervening parties in this Court (intervening parties).  The 

respondents and the intervening parties all use cannabis for recreational, medicinal, 

spiritual and cultural reasons.  The intervening parties are all defendants in part-heard 

trials where they have been criminally charged with the possession and use of cannabis.  

They applied and were granted a stay of prosecution by the High Court of South Africa, 

Gauteng Division, Pretoria (Pretoria High Court) pending the outcome of a constitutional 

challenge to the impugned provisions.   

 

The respondents and intervening parties argue that the impugned provisions are excessive 

in their reach and intrude unjustifiably into their private spheres.  They also argue that the 

provisions are irrational insofar as they extend a blanket ban on the use, possession and 

cultivation of cannabis for any purpose.  They argue that the applicants should use less 

drastic measures to obtain its goal of keeping dangerous dependence producing 

substances away from the public in the form of a new legislation.   



 

Doctors for Life has been admitted as amicus curiae in the matter.  They urge the 

Constitutional Court to overturn the decision of the High Court on inter alia the grounds 

that the basis that the High Court judgment firstly, with due regard to the doctrine of 

separation of powers, the Court a quo ought not to have entertained the applications in the 

circumstances; secondly, in as much as the Court a quo called for the assistance of 

amicus curiae, it ought to  have also invited amici that represented a view that could 

challenge the view of the amici that were invited by the court; thirdly, the approach and 

findings of the Court a quo are erroneous given the tetrahydrocannabinol content of the 

plant and consideration ought to be given to its effects; fourth, the Court a quo failed to 

appreciate and investigate the spectrum issues involved in cannabis prohibition or 

decriminalisation and/or legalisation policy and; finally, the matter was not such as could 

be disposed of in motion proceedings owing the vast debate in scientific circles regarding 

decriminalisation and impact of cannabis. 

 

On Wednesday, 01 November 2017, King Adam Kok V of the Griqua Nation, the Griqua 

Nation, Chief Petrus Vaalbooi and the /Auni San people also applied for admission as 

intervening parties.  They contend that the Griqua and /Auni San peoples, have long used 

cannabis for medicinal, spiritual and cultural purpose.  They contend that their heritage 

and culture are threatened by the blanket criminalisation of cannabis and that the state has 

failed to show that wholesale criminalisation is the most effective, proportionate and 

minimally invasive way to address the alleged harm caused by cannabis use.  Their 

application for intervention will also be heard on Tuesday, 7 November 2017.   


