
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA  

CCT 108/17  

 
In the matter between: 

MINISTER OF JUSTICE AND CONSTITUTIONAL  
DEVELOPMENT  First Appellant  

MINISTER OF POLICE  Second Appellant 

MINISTER OF HEALTH  Third Appellant 

MINISTER OF TRADE AND INDUSTRY Fourth Appellant 

NATIONAL DIRECTORATE OF PUBLIC PROSECUTIONS  Fifth Appellant 

 
and 
 
GARRETH PRINCE  Respondent  

DOCTORS FOR LIFE INTERNATIONAL INC. First Amicus Curiae 
 
KATHLEEN MYRTLE CLARK  First Intervening Party 

JULIAN CHRISTOPHER STOBBS Second Intervening Party 

CLIFFORD ALAN NEALE THORP Third Intervening Party 

 
 

In the matter between:  

NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS  First Appellant 

MINISTER OF JUSTICE AND CONSTITUTIONAL 
DEVELOPMENT Second Appellant 

MINISTER OF HEALTH  Third Appellant 

MINISTER OF SOCIAL DEVELOPMENT  Fourth Appellant 

MINISTER OF INTERNATIONAL RELATIONS  
AND COOPERATION Fifth Appellant 

MINISTER OF TRADE AND INDUSTRY Sixth Appellant 

MINISTER OF POLICE  Seventh Appellant 

and 
 
JONATHAN DAVID RUBIN  Respondent  



 

Page 2 of 33 
 

 

 

In the matter between:  

NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS  First Appellant 

MINISTER OF JUSTICE AND CONSTITUTIONAL  
DEVELOPMENT  Second Appellant 

MINISTER OF HEALTH  Third Applicant  

MINISTER OF SOCIAL DEVELOPMENT  Fourth Appellant 

MINISTER OF INTERNATIONAL RELATIONS AND  
COOPERATION  Fifth Appellant 

MINISTER OF TRADE AND INDUSTRY  Sixth Appellant 

MINISTER OF POLICE  Seventh Appellant 

 
and 
 
JEREMY DAVID ACTON  First Respondent  

RAS MENDELIK BAREND WENTZEL  Second Respondent  

CARO LEONA HENNEGIN  Third Respondent  

 

 
FIRST TO THIRD INTERVENING PARTIES’ SUBMISSIONS IN RESPONSE  

TO FIRST AMICUS CURIAE  
 

 

INTRODUCTION ............................................................................................................................................ 3 

ALLEGED INTRUSION INTO THE DOMAIN OF THE LEGISLATURE ..................................................................... 7 

PROCEDURE ................................................................................................................................................ 9 

THE COURT’S FAILURE TO APPOINT MULTIPLE AMICI CURIAE ..................................................................... 18 

RIGHT TO PRIVACY: PERIPHERY AND INNER CORE ...................................................................................... 19 

SCIENTIFIC EVIDENCE ................................................................................................................................ 22 

CONCLUSION ............................................................................................................................................. 29 

LIST OF AUTHORITIES ................................................................................................................................. 33 

 



 

Page 3 of 33 
 

 

INTRODUCTION 

1. This Court, by order/directive dated 27 October 2017, directed the parties to deliver any written 

submissions which they wish to make in response to the written submissions of the first amicus curiae, 

Doctors for Life International Inc (“DFL”) on or before Monday, 6 November 2017.  

2. In accordance with this directive, the first to third intervening parties, hereby, set out their responses to the 

submissions of DFL.  

3. By way of summary, the first to third intervening parties’ responses are as follows: - 

3.1 Neither the order of the Court a quo, nor the confirmation of such order (whether on the 

amended terms sought by the first to third intervening parties, or otherwise), intrudes upon the 

domain of the legislature or violates the doctrine of the separation of powers. It is the very 

function of the courts to test legislation against the provisions of the Constitution and, where 

legislative provisions do not pass constitutional muster, to declare such provisions 

unconstitutional. Neither the Court a quo, nor this Court, was or is being asked to make 

legislation.  What is sought is an order of constitutional invalidity with a specific request that 

appropriate, constitutionally-compliant, legislation be promulgated by the legislature. Such 

orders have been granted by the Constitutional Court in numerous cases and are completely 

permissible in terms of the Constitution.  

3.2 The Court a quo did not fail to guard against procedural deficiencies. A court is endowed with 

an inherent jurisdiction to regulate its own procedure in the interests of justice. This principle is 
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codified in section 173 of the Constitution. The procurement of submissions from an amicus 

curiae in a manner undertaken by the Court a quo is not something which is novel in our law. 

Given the legal complexity of the matter and its implications, not only for the appeal 

respondents but for the public interest, the interests of justice screamed for the appointment of 

an amicus curiae, due to the fact that the appeal respondents were unrepresented. The State 

was given a full opportunity to supplement its affidavits in light of the submissions of the amicus 

curiae and did so. There can, thus, be no prejudice suffered by the parties, which is the over-

riding consideration. Moreover, the Court a quo expressly disavowed any reliance upon the 

evidence submitted by Acton, which formed the subject matter of the State’s application to 

strike out. The State, in the circumstances, was given a full opportunity to deal with all matters 

which served before the Court a quo and cannot complain of any prejudice. It was the State 

who bore the onus of adducing evidence to prove that the limitation of the appeal respondents’ 

rights was justifiable under section 36.  

3.3 There was no requirement of the Court to appoint further amici curiae in order to present a view 

which was at odds with those of the amici curiae who were appointed, nor did the 

circumstances warrant such an appointment. The submissions made by the amici curiae were 

the result of an independent and informed view on the issues in dispute. Moreover, no request 

was made that the Court appoint any further amici.  This was manifestly not necessary, as the 

State (limitless in resources and adequately represented) was given a full opportunity to make 

its submissions in regard to same.  
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3.4 Contrary to the submission by DFL, the right to privacy was indeed implicated by the appeal 

respondents. 1  The Court a quo did not err in finding that the right to privacy had been 

implicated. The question of the right to privacy was specifically dealt with during the course of 

the hearing.2 In addition, after the amici filed written submissions, which fully set out the privacy 

arguments, the High Court gave the State a period of more than three months to file further 

affidavits to deal with the issues arising.3 The question whether the prohibition infringes the right 

to privacy was fully ventilated in argument before the High Court.4  

3.5 In fact, the Court a quo erred in confining its consideration to the question of the right to privacy, 

to the exclusion of the other rights which were invoked by the appeal respondents, namely: 

3.5.1 the right to inherent dignity and the right to have dignity respected and protected 

(section 10);5  

3.5.2 the right to freedom and security of the person (section 12);6  

3.5.3 the right to freedom of thought (section 15(1));7 and 

3.5.4 the right to equality (section 9). 8  

                                                 
1  Acton’s POC p 35 para 19; Rubin’s POC p 97 para 19; Prince FA p 141-149 paras 1, 20, 33. 
2  Transcript p1413 lines 30 to 35; p1442 lines 24-35; p1449 lines 20-30; p1455 lines 25-35; p1476 line29; p1479 line 34 and others  
3  The amici filed heads of argument in the High Court on 24 August 2016. The hearing was postponed ‘to provide [the State] with an opportunity to 
address what the amicus curiae contended were shortcomings in [the State’s] expert evidence’ (High Court judgment vol 14 p 1286 para 7). The 
Respondents took advantage High Court’s invitation in the period until the hearing on 13 December 2016 to file a series of further affidavits (vol 10 p 
861 – vol 13 p 1279). 
4  Transcript p1413 lines 30 to 35; p1442 lines 24-35; p1449 lines 20-30; p1455 lines 25-35; p1476 line29; p1479 line 34 and others 
5 As contended in the court a quo at p.30 para 15.2, p.33 para 17, p.93 para 15.2, p.95 para 17, p.1455 lines 20 – 25, p.1464 lines 16, p.1758, 

p.1764, p.1884 lines 20 – 23. 
6 As contended in the court a quo at p.30 para 15.3, p.31 para 15.4, p.34 para 18.1& 18.2, p.34 para 18.5, p.93 para 15.3 & 15.4, p.96 para 18, 

p.1455 line 25, p.1764. 
7 As contended in the court a quo at p.31 para 15.5, p.35 para 20.1, p.36 para 20.3 & 20.4, p.93 para 15.5, p.97 para 20, p.1035 para 2.13 & 2.14, 

p.1081 para 6.14, p.1455 line 30, p.1528 line 23, p.1766, and others. 
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3.6 The finding of the Court a quo was fully supported by the evidence which served before it and 

the facts which were common cause between the parties. However, In the event that this Court 

finds that the Court a quo ought not have ordered a declaration of invalidity for want of evidence 

before it, it is our submission that the appropriate order to be made is to postpone the matter, 

pending finalisation of the trial which is presently pending in the North Gauteng High Court 

between the first to third intervening parties, on the one hand, and the State and DFL on the 

other hand.  

3.7 Moreover, any paucity of evidence is unlikely to upset the decision of the Court a quo, because:  

3.7.1 even without regard to any evidence, the rights in the Bill of Rights are prima facie 

violated by the impugned provisions. Indeed, the State accepted in its pleadings 

that the impugned provisions constituted an “encroachment” on the right to privacy;9 

and 

3.7.2 the State, accordingly, bore the onus of providing sufficient evidence to justify a 

limitation of such rights under section 36 of the Constitution.  

3.8 DFL’s submissions in relation to the effect of consumption in the home on children are, with 

respect, misplaced. The order of the Court a quo expressly limits the defence provided for to 

private use in the home by an adult.  

                                                                                                                                                                                     

8 As contended in the court a quo at p.30 para 15.1, p.32 para 16, p.92 para 15.1, p.94 para 16, p.731 para 83, p.1455 lines 11 – 15, p.1464 lines 10 
– 15, p.1759, p,1858 lines 25 – 30, p.1865 lines 10 – 15, p.1871, and others, and as admitted as being limited ("I admit that there is a differentiation 
between cannabis users and alcohol and tobacco users, however, such differentiation is apposite for reasons advanced above.”) at P451 para 
125.3. 
9 P.172 paras 17.1 and 17.2 
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3.9 DFL have sought to introduce evidence which was not before the Court a quo. Moreover, that 

evidence is at odds with the general body of scientific evidence relating to the issues and that 

which was before the Court a quo. The reference to this evidence is not permissible.  

ALLEGED INTRUSION INTO THE DOMAIN OF THE LEGISLATURE  

4. DFL contends that:10  

4.1 this is an enormously complex matter, with extraordinarily far-reaching and profound 

implications; and  

4.2 legalisation of cannabis is a matter of differing social and legal policies across the globe.  

5. For these reasons, DFL contends that it is inappropriate for the issues in the matter to be decided by a 

court and that it is properly within the domain of the legislature.  

6. However, the contentions made by DFL completely ignore the relief which is sought by the parties. The 

parties do not seek that this Court dictate to the legislature the policy which ought to be introduced and 

implemented in South Africa, nor do they seek that this Court decides which, of a number of alternative 

regulatory frameworks, are most effective in achieving the professed governmental purpose.   

7. On the contrary, the intervening parties and the appeal respondents seek a declaration of constitutional 

invalidity of the impugned provisions and that such declaration of invalidity be suspended in order to 

                                                 
10 P.5 para 5. 
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provide parliament with an opportunity to promulgate an alternative legislative regime which is not 

unconstitutional.  

8. Such orders have been granted by the Constitutional Court in numerous cases and are completely 

permissible in terms of the constitution. 

See, for example:  Glenister v President of the Republic of South Africa & Others 2011 (3) SA 347 

(CC); Teddy Bear Clinic for Abused Children & Another v Minister of Justice 

and Constitutional Development & Another 2014 (2) SA 168 (CC); Doctors for 

Life International v Speaker of the National Assembly & Others 2006 (6) SA 

416 (CC). 

9. Neither the intervening parties, nor the appeal respondents, have requested that the Court formulate 

policy. They have not asked this Court to decide on which, of a number of policies, is most effective.  What 

the intervening parties and the appeal respondents seek is that the impugned provisions be tested against 

the provisions of the Constitution, in order to determine the extent to which the rights in the Bill of Rights 

may have been violated and whether or not such violation is justifiable in terms of section 36.  This enquiry 

does not involve a consideration of what possible legislative regimes or policies are most effective. It 

merely takes into consideration the possibility that alternative legislative regimes are less restrictive.   

10. Moreover, the authorities relied upon by DFL are completely inapposite to the present matter.  The 

authorities relied on related to the appropriateness of a court pronouncing upon which one of a range of 

policy considerations was most appropriate in achieving a desired purpose, pursuant to an intention to 

develop the common law.  
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11. No parties in the present matter seek a development of the common law. What the parties seek is a 

declaration of invalidity of legislation which unjustifiably limits certain rights in the Bill of Rights.  

12. In the premises, neither the order of the Court a quo, nor the confirmation of such order (whether on the 

amended terms sought by the first to third intervening parties, or otherwise), intrudes upon the domain of 

the legislature or violates the doctrine of the separation of powers. It is the very function of the courts to 

test legislation against the provisions of the Constitution and, where legislative provisions do not pass 

constitutional muster, to declare such provisions unconstitutional.  

PROCEDURE  

13. We set out hereunder the submissions made by DFL in regards to the alleged deficiencies in procedure, 

together with the intervening parties’ submissions in response thereto: - 

13.1  The approach adopted by the court a quo is unprecedented11:- 

13.1.1 This submission is not correct. The court invited submissions from independent 

amici curiae from the criminology department of the University of Cape Town and 

from counsel from the Cape Bar. This approach is neither novel, nor 

unprecedented. Indeed, it has been held that, even in those cases where the view 

is taken that there is nothing to be said in support of challenged legislation, a court, 

in order to exercise the due care required of it when dealing with such matters, 

ought to require the assistance of counsel.  

                                                 
11 P.8 para 9. 
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See: Khosa & Others v Minister of Social Development & Others 2004 (6) SA 

505 (CC) at para [19] 

13.1.2 In exercising its inherent jurisdiction to regulate its own procedure in this manner, it 

was mindful of the fact that the appeal respondents were unrepresented. That it did 

so in the interests of justice and in accordance with section 173 of the Constitution 

cannot, with respect, be seriously disputed. This process could only have been 

faulted in the event of prejudice being suffered by the State. It was not suggested 

by the State that it was unable to deal with the contents of the Shaw report. On the 

contrary, the State provided a further three affidavits, which, by and large, did not 

contradict the contents of the Shaw report. Those portions of the Shaw report that 

were not contradicted were deliberately left un-contradicted because of the State’s 

acceptance of its contents.  

13.1.3 Moreover, in the face of the severe criticisms raised in relation to the contents of 

Gouws’ affidavit, the State, again, elected to deal with these criticisms in the most 

superficial fashion, by means of the affidavit deposed to by Naidoo. 

13.1.4 The concept of an amicus curiae is well-established in our law and has its origins in 

English law, where it was used to refer to as a person, often a legal practitioner, 

who assisted the court either by making submissions to the court or by representing 

an unrepresented party. 
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See: Chaskalson et al Constitutional Law of South Africa, 7.3(a); Murray, C.: 

Litigating in the Public Interest: Intervention and the Amicus Curiae 

(1994) 10 SAJHR 240 at 256. 

13.1.5 None of the amici curiae who were appointed sought to “represent” the appeal 

respondents. They were entirely independent. The fact that their submissions enure 

to the benefit of the appeal respondents is fortuitous and, in our submission, telling, 

but does not (as is unfairly suggested by DFL) demonstrate any bias or 

partisanship. 

13.1.6 The State was given the fullest opportunity to deal with the contents of the Shaw 

report. Indeed, the transcript reflects that the State requested and was granted a 

number of months within which to deal with its contents. 12  The State’s 

representatives were specifically asked by the court a quo whether it had had 

sufficient opportunity to deal with the content of the Shaw report and it was 

confirmed that it had, indeed, had sufficient opportunity. The State deliberately 

elected not to adduce evidence of a criminologist in order to gainsay the content of 

the Shaw report because “there is no major difference between the criminologists 

[Shaw et al] and the respondent [the State]”13 and because “we don’t quarrel with 

the conclusion that the criminologists reach, which is what I have just summarised: 

that this matter does not – these issues do not belong in the courtroom”.14 When the 

                                                 
12 P.1606 line 25 - P.1607 line 10. 
13 P.1609 lines 5 – 10. 
14 P.1611 lines 20 – 25. 
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court a quo pointed out that the contents of the Shaw report go further than merely 

stating these conclusions and that it had the effect of placing an onus on the State 

to justify the limitation of the appeal respondents’ rights under section 36, the State 

accepted this as correct.15 This is unsurprising, in light of the State’s acceptance in 

its pleadings that the impugned provisions constituted and “encroachment” on the 

right to privacy.16 

13.1.7 There was no procedural deficiency. The fact that the appeal respondents were 

unrepresented justified the appointment of the amici curiae and the State, by its 

own admission, had every opportunity to deal therewith, but elected not to do so, 

because, in its view, there was no major difference between the views expressed by 

Shaw et al and the views of the State. 

13.1.8 This court has held that pleadings prepared by laypersons must be construed 

generously and in the light most favourable to the litigant, that lay litigants should 

not be held to the same standard of accuracy, skill and precision in the presentation 

of their case required of lawyers, and that form must give way to substance. 

See: Xinwa v Volkswagen of SA (Pty) Ltd 2003 (4) SA 390 (CC). 

                                                 
15 P.1611 line 20 – P.1612 line 5. 
16 P.172 paras 17.1 and 17.2 
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13.2 The matter could not be disposed of in motion proceedings owing to (1) “the socially divisive 

issues and vast debate in scientific circles regarding the dangers of cannabis”17 and the alleged 

failure to apply the Plascon-Evans Rule18:- 

13.2.1 These submissions, with respect, ignore the fact that at least some (if not all) of the 

rights invoked by the appeal respondents are, at least prima facie (and based on 

common sense), limited by the impugned provisions. It is difficult to conceive of 

what evidence would be required for a court to accept that the impugned provisions 

limit a person’s rights. A legislative provision which prohibits conduct which would 

otherwise be permissible in the absence of such legislative provision, self-evidently, 

limits a person’s rights to engage in such conduct. The question of whether the 

impugned provisions constitute a limitation of rights is more of a conceptual 

question than an evidential one. As stated by Prince in the court a quo: 19 

“Government in a constitutional democracy is not patriarchal thus it does not purport 

to dictate to the general populace what desirable or acceptable conduct is. It allows 

citizens to be the captains of their own fate and the masters of their own destinies 

so long as they are able to manifest their choices in conjunction and in 

consideration of others. Thus your desire to exercise a freedom should not unduly 

infringe your neighbour's ability to do the same. By proscribing conduct as 

undesirable government is being patriarchal and overstretches its own authority.” 

                                                 
17 P.9 para 10 and P.10 para 12.  
18 P.11 para 14. 
19 P.278 line 15.  
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13.2.2 Once it is established that the impugned provisions encroach upon rights worthy of 

protection, the onus is upon the State to provide evidence justifying such limitation 

which includes evidence demonstrating that there are no less restrictive means of 

achieving the professed governmental purpose. The State, having accepted that it 

bore the onus as aforesaid, 20  and having accepted in its pleadings that the 

impugned provisions constituted an encroachment on the right to privacy,21 failed to 

put up any evidence suggesting that less restrictive means could not be employed.  

13.2.3 The fact that less restrictive means are available is demonstrated by the host of 

countries, and States within the United States, who have adopted less restrictive 

legislative frameworks. We annex hereto: 

13.2.3.1 marked “A”, a schedule setting out the various legislative frameworks 

adopted in other countries; and 

13.2.3.2 marked “B”, a schedule setting out the various legislative frameworks 

adopted in various States in the United States. 

13.2.4 As was held by this court in Moise v Greater Germiston Transitional Local 

Council: Minister of Justice and Constitutional Development Intervening 2001 

(4) SA 491 (CC): “It is also no longer doubted that, once a limitation has been found 

to exist, the burden of justification under section 36(1) rests on the party asserting 

                                                 
20 P.1611 line 20 – P.1612 line 5. 
21 P.172 paras 17.1 and 17.2 
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that the limitation is saved by the application of the provisions of the section. The 

weighing up exercise is ultimately concerned with the proportional assessment of 

competing interests but, to the extent that justification rests on factual and/or policy 

considerations, the party contending for justification must put such material before 

the court … If the government wishes to defend the particular enactment, it then 

has the opportunity – indeed an obligation – to do so. The obligation includes not 

only the submission of legal argument but placing before court the requisite factual 

material and policy considerations. Therefore, although the burden of justification 

under section 36 is no ordinary onus, failure by government to submit such data 

and argument may in appropriate cases tip the scales against it and result in the 

invalidation of the challenged enactment” (own emphasis). 

13.2.5 Where justification depends on factual material, the party relying on justification 

must establish the facts on which the justification depends. Where justification 

depends on policy, the party relying on justification should place sufficient 

information before the Court as to the policy that is being furthered, the reasons for 

that policy and why it is considered reasonable in pursuit of that policy to limit a 

constitutional right. A failure to do is fatal to the justification claim. 

See: Minister of Home Affairs v NICRO and Others 2005 (3) SA 280 (CC) at 

para [36]. 

13.2.6 There was no dispute of fact in relation to the question of “less restrictive means” 

and the court a quo was entitled to dispose of the matter on motion. Even applying 
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the Plascon-Evans principle, the appeal respondents were entitled to the order of 

invalidity. We deal more fully below with the evidence which served before the court 

a quo. In regard to the other issues in dispute, DFL cannot rely upon the State’s 

bald and unsubstantiated denials of the appeal respondents’ allegations as a basis 

for contending for the existence of a dispute of fact. Such a dispute is not a genuine 

dispute of fact, as contemplated in Plascon-Evans. 

13.3 The court a quo took it upon itself to re-design and reformulate the appeal respondents’ case22:-  

13.3.1 One need merely have regard to the contents of the particulars of claim delivered 

by both Acton and Rubin to dismiss this contention by DFL. If anything, the Court a 

quo unjustifiably confined its consideration to the question of the right to privacy, 

where other rights were also invoked. 

13.3.2 This decision of the Court a quo favoured the State and the position now adopted 

by DFL in regard to the impugned provisions. The question of whether the other 

rights invoked by the appeal respondents were also limited by the impugned 

provisions was very much a live issue in the Court a quo.  

13.4 The court a quo invited a third party to make submissions, which third party is alleged by DFL to 

have been “favourable” to the appeal respondents’ cause23:-  

                                                 
22 P.10 para 11. 
23 P.10 para 11.  
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13.4.1 This allegation is contemptuous of the Court a quo, in that it suggests that the Court 

a quo sought out an amicus curiae who was favourable to the appeal respondents’ 

cause. This is not the case. The amici curiae are completely independent and, on 

their independent analysis, provided conclusions which happened to favour the 

appeal respondents’ cause. Neither DFL, nor the State, can be aggrieved that an 

independent amicus curiae did not agree with the conclusion sought to be 

advanced by DFL. This is particularly so when one considers that the State, by its 

own admission, did not seriously dispute the contents of the Shaw report, save for 

those minor aspects dealt with by Smit and Hofmeyr.  

13.5 The appeal respondents failed to make out a proper case for final relief24:-  

13.5.1 As previously stated, the fact that the impugned provisions limit the rights invoked 

by the intervening parties (which were similarly invoked by the appeal respondents 

in the court a quo) is evident from a plain reading of their terms. The evidence of the 

appeal respondents and the contents of the Shaw report merely fortify the 

encroachment on the rights contained in the Bill of Rights. The onus was, 

accordingly, on the State to provide evidence justifying such encroachment. It was 

unable to provide any such evidence and, most fundamentally, did not provide any 

credible evidence to suggest that there were no less restrictive means of achieving 

the professed governmental purpose.  

                                                 
24 P.11 para 15. 
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13.6 The Court a quo accepted “the respondents’ expert evidence” at face value, even where it was 

contradicted by the State’s evidence,25 without the benefit of cross-examination and where their 

evidence was bona fide disputed in affidavits26:- 

13.6.1 DFL does not provide any reference to the record in the alleged contradictions. This 

is unsurprising, in light of the State’s admission that there was no major difference 

between the contents of the Shaw report and the position adopted by the State. 

13.6.2 The affidavit of Naidoo put up in response to the contents of the Shaw report did not 

contradict the evidence contained in the Shaw report. Naidoo’s affidavit consisted of 

nothing more than hyperbole and lay-legal argument, which was clearly informed, 

not by any scientific data, but by his own individual notions of morality.  

13.6.3 DFL’s contention is unsupported by the contents of the record. 

THE COURT’S FAILURE TO APPOINT MULTIPLE AMICI CURIAE 

14. DFL’s allegation that the Shaw report was invited by the Court “… to save the [appeal respondents] and 

the amici counsel from their otherwise defective case and absence of evidence” is contemptuous of the 

Court a quo and disrespectful to the good names of the amici, as it suggests that the Court invited 

submissions intended to be supportive of the appeal respondents’ case, as opposed to seeking 

independent submissions from independent professionals and academics.  

                                                 
25 P.11 para 16. 
26 P.11 para 17 & P.12 para 20. 
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15. Moreover, this allegation is completely contradicted by the contents of Kriegler’s affidavit,27 wherein she 

states that “the Western Cape High Court contacted the Centre of Criminology and asked it to provide the 

court with a report reflecting our expert opinion on the question of cannabis decriminalisation or legalisation 

in South Africa”. 

16. The suggestion that the Court a quo, upon receipt of the Shaw report, ought to have invited multiple amici 

curiae which could have made contributions of different perspectives and that it ought to have deliberately 

invited an amicus curiae who held a view contrary to those of Shaw et al is, with respect, farcical. The 

State, as one of the chief protagonists in the litigation, was clearly adopting an approach adverse to the 

cause of the appeal respondents. It was at liberty to avail itself of the opportunity to provide any evidence it 

wanted in response to the Shaw report. There was, in the circumstances, no fact or circumstance which 

warranted an invitation of the type suggested by DFL. The contention of DFL, that the Court ought to have 

heard different views on the matter, completely ignores the fact that views in contrast to those of the appeal 

respondents were already being advanced by the State.  

RIGHT TO PRIVACY: PERIPHERY AND INNER CORE 

17. Whilst DFL correctly refers to the two-stage enquiry involved in Bill of Rights litigation, it goes on to make a 

sweeping statement (without any reasoning, or explanation therefore) to the effect that “if conduct that 

takes place in the home causes harm to others there is no protection under personal autonomy”. This 

statement is problematic, because it assumes, without justification, that consuming cannabis in the privacy 

of one’s own home necessarily results in harm to others. It also ignores the likelihood that those, in whose 

                                                 
27 PP.828 – 829 paras 1 – 4.   
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presence a user might consume cannabis, would either consent to its use, or remedy their situation by 

removing themselves from the user’s company, prevailing upon the user to desist.  

18. Many people use cannabis in the privacy of their own home as a consequence of the impugned provisions. 

When they do so together with other users of cannabis, they obviously do so with an appreciation of the 

fact that their conduct is to be kept private and confidential for fear of being caught. They do so in pursuit of 

their motives in using cannabis in a “sphere of private intimacy or autonomy”.  

See:  Teddy Bear Clinic for Abused Children & Other v Minister of Justice and Constitutional 

Development & Another 2014 (2) SA 168 (CC) at para 64 

19. Underlying our Constitution is a recognition that, although as human beings we live in a community and are 

in a real sense both constituted by and constitutive of that community, we are, nevertheless, entitled to 

a personal sphere from which we may and do exclude that community. In that personal sphere, we 

establish and foster intimate human relationships and live our daily lives. This sphere in which to pursue 

our own ends and interests, in our own ways, although often mundane, is intensely important to what 

makes human life meaningful. 

See: NM and Others v Smith and Others (Freedom Of Expression Institute As Amicus Curiae) 
2007 (5) SA 250 (CC) at para [130] 

20. It is submitted that a decision by a person in regard to what they do with and to their own bodies and minds 

lies at the core of the intimate personal sphere of the life of human beings, protected by the personal 

autonomy component of the right to privacy. 
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21. As held by the court a quo, it follows, from the animating idea of privacy, that a right to make intimate 

decisions about one’s own body and mind and to have one’s own personal autonomy protected is central 

to individual identity and one is entitled to make decisions about these concerns without undue interference 

from the State.  

22. DFL’s reference to the judgment of S v Jordan & Others (Sex Workers’ Education and Advocacy 

Taskforce & Others as amici curiae) 2002 (6) SA 642 (CC) is, with respect, misplaced, inasmuch as the 

court held that it was the commercial interests of the prostitute and not her privacy which were limited by 

the legislative prohibition on sex work. The court observed that, whilst sexual acts are undoubtedly private, 

the sex worker invites the public generally to come and engage in unlawful conduct in private. No similar 

analogy can be drawn in the present case.  

23. DFL also seeks to draw a further analogy between the facts of the present matter and those of the facts in 

Jordan, by quoting the court’s reference to the question of whether the interests of society will be better 

served by legalisation than by prohibition and its finding that these are matters to be determined by the 

legislature. To the extent that this is what was sought in Jordan, the facts in the present case are 

distinguishable. The intervening parties do not suggest that the impugned provisions ought to be struck out 

simply because society would be better served by legalisation than by prohibition. They seek the 

declaration of invalidity on the basis that the impugned provisions violate their rights and that the violation 

of those rights cannot be justified under section 36. In particular, the intervening parties contend that there 

are less restrictive means of achieving the professed governmental purpose as opposed to merely 

contending that an alternative legislative regime would be more effective.  
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24. The intervening parties associate themselves with the dicta of O’Regan and Sachs JJ quoted by DFL. They 

acknowledge that the formulation of appropriate policy is best left to the legislature. However, that does not 

preclude a court from making a declaration of invalidity (coupled with a referral to that legislature) where a 

legislative provision unjustifiably limits a right in the Bill of Rights. This matter is not concerned with what is 

the best policy. Rather it is concerned with whether the present legislative regime passes constitutional 

muster. 

SCIENTIFIC EVIDENCE 

25. The high watermark of DFL’s contentions under the heading “5. SCIENTIFIC EVIDENCE SUPPORTS 

PROHIBITION” is that the court a quo would, if it had heard “relevant medical scientific evidence”, have 

concluded that: 

25.1 cannabis harms the brain, especially the developing brains of young people; 

25.2 cannabis causes psychosis and affects cognitive and executive function; and 

25.3 cannabis is addictive. 

26. There was evidence presented by all parties in regard to these assertions. We deal with this evidence 

more fully below. However, we submit that, even if it had made such findings, these findings would not, in 

and of themselves, justify the impugned provisions.  

27. This case, with respect, is not about whether or not cannabis causes harm. The intervening parties accept 

that there is a level of harm associated with cannabis use, albeit that there is a level of consumption that is 
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safe, in that it is unlikely to pose any risk, as was found in Prince 2.28 This case is about whether the 

impugned provisions constitute a violation of any of the rights contained in Chapter 2 of the Bill of Rights 

and whether such violation is justifiable under section 36. This invokes considerations of whether: 

27.1 the harms associated with cannabis justify the wide blunt force of the impugned provisions;  

27.2 the harms associated with cannabis outweigh the harms associated with its criminalisation; 

27.3 the harms outweigh the benefits which can be derived from its use; and 

27.4 whether it is reasonable and justifiable to limit the intervening parties’ rights through the 

impugned provisions and, more particularly, whether there are less restrictive means to achieve 

the professed governmental purpose. 

28.  The intervening parties accept that: 

28.1 cannabis causes psychosis and affects cognitive and executive function. However, these 

effects are acute, dose-related and subside within a number of hours of having used cannabis. 

These effects are simply, what one can refer to as “intoxication”.  We submit that, in an open 

and democratic society based on dignity, equality and freedom, an adult may choose whether 

to become intoxicated. Our society accepts the free choice of people to become intoxicated with 

alcohol (provided no harm is threatened or caused). Cannabis, should, in principle, be no 

different. Preventing intoxication cannot, in and of itself, constitute a legitimate governmental 

purpose; 
                                                 
28  Per Ngcobo J (as he then was) at para [25] writing for the minority, although the majority did not differ with these findings. 
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28.2 cannabis can be addictive if used extensively. However, it is far less addictive than both alcohol 

and tobacco, as contended by Shaw et al; and 

28.3 heavy, long-term smoking of cannabis is associated with increased symptoms of chronic 

bronchitis and an increase in the risk of respiratory cancer, as is long-term tobacco smoking.29 

However, we submit that that these limited public health concerns do not justify the criminal 

prohibition. 

29. The question is not whether cannabis is harmful. It is whether those harms are sufficient to justify the 

impugned provisions. A society’s tolerance for the harmful effects that the conduct may entail must be 

assessed, where possible, by reference to its tolerance for comparable conduct. In this regard, the burden 

that cannabis use imposes on society is negligible compared to the costs imposed by comparable conduct 

that society tolerates in the form of alcohol and tobacco use. Even the limited evidence provided by the 

State in the WHO report (regarded by the State as ‘the definitive position paper on the medical science of 

cannabis”30) supports the proposition that “the adverse health and social consequences of cannabis use 

reported by cannabis users who seek treatment for dependence appear to be less severe than those 

reported by persons dependent on alcohol…”.31 

30. DFL’s reference to the fact that THC levels have been getting stronger over the years is, with respect, 

irrelevant. There are many countries which have decriminalised the use and possession of cannabis but 

who, nonetheless, regulate THC levels.  

                                                 
29  Pp 423-424 para 72; p 425 para 75; pp 439-440 para 105.3 to p 440 para 105.6. 
30  State’s heads of argument para 135 
31  World Health Organisation The health and social effects of nonmedical cannabis use  p 898 para 3.1.3 
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31. DFL’s submissions are replete with factually inaccurate statements in regard to the effects of cannabis, 

which are unsupported by any evidence before the Court a quo. Had the State sought, for example, to 

prove that cannabis causes schizophrenia (a contention that is completely unfounded and unsupported by 

the evidence before the Court) then it was incumbent on the State to supply evidence to support such 

contention. It did not do so (and it can be inferred that this was because it was unable to do so). All that it 

supplied was a bald conclusion to this effect by Gouws, who is self-evidently unqualified to express such 

an opinion. No reference to authority is cited by Gouws in this regard and the court a quo was correct in 

dismissing this evidence as speculative and finding that the State provided no evidence by an appropriate 

medical expert, such as a psychiatrist, relating to the alleged risk of developing schizophrenia. It is the 

government’s duty to ensure that the relevant evidence is placed before the Court.  

See:  Khosa and Others v Minister of Social Development and Others; Mahlaule and Others v 

Minister of Social Development and Others 2004 (6) SA 505 (CC) para 19. 

32. In this regard, DFL falls into the same trap as the State, by conflating correlation with causation. In many 

instances, the State contends that cannabis causes a condition, while the evidence is of a mere 

association (correlation). As Dr Gouws states, “an obvious confounding factor in cannabis research is the 

concomitant use of other recreational drugs, especially alcohol and tobacco.”32 The WHO Report observes 

that associations between cannabis use and alleged harms require evidence that such harms are not 

explained by other uncontrolled and unmeasured factors that increase the likelihood of persons both using 

cannabis and developing the health outcome that cannabis use is assumed to cause.33 The report also 

explains that cannabis users “also differ from non-users in risk-taking, impulsivity, cognitive ability and 

                                                 
32 P.426 para 77 
33  World Health Organisation The health and social effects of nonmedical cannabis use  p 891 lines 5-10. 
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other ways that increase their risk of adverse health outcomes such as accidents, using other illicit drugs or 

performing poorly in school. … These differences can make it difficult to be sure that adverse health 

outcomes that occur more often in regular cannabis users are caused by their cannabis use.”34 

33. DFL’s bald assertion that “cannabis harms the brain, especially the developing brains of young people”, is 

a further example of a conflation of correlation and causation. The actual research35 compared those who 

were daily users before age 17 years (‘maximum frequency’) with individuals who had never used 

cannabis, and found that the former had reductions in the odds of high school completion and other 

adverse outcomes. Aside from not mentioning the extremes of the comparators, neither DFL nor the State 

disclose that that the research does not claim a causal relationship. 

34.  On a broad consideration of the evidence which served before the court a quo, it was able to (and did) 

consider the harms associated with cannabis use and the extent of such harms. These matters are not as 

controversial as DFL would have this Court believe. This is reflected in the recognition given: 

34.1 by this Court, in Prince 2, to the fact that there is a level of consumption that is safe, in that it is 

unlikely to pose any risk; 

34.2 by Shaw et al to the harms associated with cannabis use; 

                                                 
34  World Health Organisation The health and social effects of nonmedical cannabis use  p 891 lines 6-14. 
35  Pp 431-432 para 89 
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34.3 by the WHO, to the fact that “the adverse health and social consequences of cannabis use 

reported by cannabis users who seek treatment for dependence appear to be less severe than 

those reported by persons dependent on alcohol…”.36; 

34.4 by the Canadian Supreme Court to the correctness of the following findings of the trial court in 

that matter: 

“1. the occasional to moderate use of marihuana by a healthy adult is not ordinarily harmful 

to health, even if used over a long period of time; 

2. there is no conclusive evidence demonstrating any irreversible organic or mental 

damage to the user, except in relation to the lungs and then only to those of a chronic, 

heavy user such as a person who smokes at least 1 and probably 3-5 marihuana joints per 

day; 

3. there is no evidence demonstrating irreversible, organic or mental damage from the use 

of marihuana by an ordinary healthy adult who uses occasionally or moderately; 

4. marihuana use does cause alteration of mental function and as such should not be used 

in conjunction with driving, flying or operating complex machinery; 

5. there is no evidence that marihuana use induces psychosis in ordinary healthy adults 

who use [marihuana] occasionally or moderately and, in relation to the heavy user, the 

evidence of marihuana psychosis appears to arise only in those having a predisposition 

towards such a mental illness; 

6. marihuana is not addictive; 

7. there is a concern over potential dependence in heavy users, but marihuana is not a 

highly reinforcing type of drug, like heroin or cocaine and consequently physical 

                                                 
36  World Health Organisation The health and social effects of nonmedical cannabis use  p 898 para 3.1.3 
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dependence is not a major problem; psychological dependence may be a problem for the 

chronic user; 

8. there is no causal relationship between marihuana use and criminality; 

9. there is no evidence that marihuana is a gateway drug and the vast majority of 

marihuana users do not go on to try hard drugs … 

10. marihuana does not make people aggressive or violent, but on the contrary it tends to 

make them passive and quiet; 

11. there have been no deaths from the use of marihuana; 

12. there is no evidence of an amotivational syndrome, although chronic use of marihuana 

could decrease motivation, especially if such a user smokes so often as to be in a state of 

chronic intoxication; 

13. assuming current rates of consumption remain stable, the health related costs of 

marihuana use are very, very small in comparison with those costs associated with tobacco 

and alcohol consumption. 

…  

There is a general risk of harm to the users of marihuana from the acute effects of the drug, 

but these adverse effects are rare and transient. Persons experiencing the acute effects of 

the drug will be less adept at driving, flying and other activities involving complex 

machinery. In this regard they represent a risk of harm to others in society. At current rates 

of use, accidents caused by users under the influence of marihuana cannot be said to be 

significant.’ 

35. DFL seeks to introduce evidence which was not before the court a quo, in the form of the "United Nations 

Office on Drugs and Crime: SOUTH AFRICA Country Profile on Drugs and Crime 2002 Regional Office for 

South Africa", which constitutes anecdotal observations relating to drugs in South Africa generally, as 

opposed to cannabis specifically. The inclusion of this evidence is impermissible. If it is to be considered, 
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then it ought to be contextualised by the fact that it is completely out-of-date, inasmuch as it reflects 

observations made in 2002 and that, since its publication, the United Nations and the WHO have jointly 

stated their position37 in relation to Drug Criminalisation laws, indicating as follows: 

 
We, the signatory United Nations entities, call upon all stakeholders to join us in committing to 
taking targeted, coordinated, time-bound, multisectoral actions in the following areas. 
… 
Supporting States to put in place guarantees against discrimination in law, policies, and regulations 
by: 
… 
Reviewing and repealing punitive laws that have been proven to have negative health outcomes 
and that counter established public health evidence. These include laws that criminalize or 
otherwise prohibit … drug use or possession of drugs for personal use …” 
[own emphasis] 

36. In the event that this Court finds that the court a quo ought not have ordered a declaration of invalidity for 

want of evidence before it, it is our submission that the appropriate order to be made is to postpone the 

matter, pending finalisation of the trial which is presently pending in the North Gauteng High Court between 

the first to third intervening parties, on the one hand, and the State and DFL, on the other hand. 

CONCLUSION  

37. DFL’s submissions do not justify the upholding of the appeal.  

38. Neither the order of the Court a quo, nor the confirmation of such order (whether on the amended terms 

sought by the first to third intervening parties, or otherwise), intrudes upon the domain of the legislature or 

violates the doctrine of the separation of powers. It is the very function of the courts to test legislation 

against the provisions of the Constitution and, where legislative provisions do not pass constitutional 

muster, to declare such provisions unconstitutional. Neither the Court a quo, nor this Court, was or is being 

                                                 
37 Available online at http://www.who.int/mediacentre/news/statements/2017/discrimination-in-health-care/en/ 

http://www.who.int/mediacentre/news/statements/2017/discrimination-in-health-care/en/
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asked to make legislation. What is sought is an order of constitutional invalidity with a specific request that 

appropriate, constitutionally compliant, legislation be promulgated by the legislature. Such orders have 

been granted by the Constitutional Court in numerous cases and are completely permissible in terms of the 

Constitution. 

39. The Court a quo did not fail to guard against procedural deficiencies. A court is endowed with an inherent 

jurisdiction to regulate its own procedure in the interests of justice. This principle is codified in section 173 

of the Constitution. The procurement of submissions from an amicus curiae in a manner undertaken by the 

Court a quo is not something which is novel in our law. Given the legal complexity of the matter and its 

implications, not only for the appeal respondents but for the public interest, the interests of justice 

screamed for the appointment of an amicus curiae, due to the fact that the appeal respondents were 

unrepresented. The State was given a full opportunity to supplement its affidavits in light of the 

submissions of the amicus curiae and did so. There can, thus, be no prejudice suffered by the parties, 

which is the over-riding consideration. Moreover, the Court a quo, rightly or wrongly, expressly disavowed 

any reliance upon the evidence submitted by Acton, which formed the subject matter of the State’s 

application to strike out. The State, in the circumstances, was given a full opportunity to deal with all 

matters which served before the Court a quo and cannot complain of any prejudice. It was the State who 

bore the onus of adducing evidence to prove that the limitation of the appeal respondents’ rights was 

justifiable under section 36.  

40. There was no requirement of the Court to appoint further amici curiae in order to present a view which was 

at odds with those of the amici curiae who were appointed, nor did the circumstances warrant such an 

appointment. The submissions made by the amici curiae were the result of an independent and informed 
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view on the issues in dispute. Moreover, no request was made that the Court appoint any further amici.  

This was manifestly not necessary, as the State was given a full opportunity to make its submissions in 

regard to same. 

41. Contrary to the submission by DFL, the right to privacy was indeed implicated by the appeal respondents.38 

The Court a quo did not err in finding that the right to privacy had been implicated. The question of the right 

to privacy was specifically dealt with during the course of the hearing.39 In addition, after the amici filed 

written submissions, which fully set out the privacy arguments, the High Court gave the State a period of 

more than three months to file further affidavits to deal with the issues arising.40 The question whether the 

prohibition infringes the right to privacy was fully ventilated in argument before the High Court.41  

42. In fact, the Court a quo erred in confining its consideration to the question of the right to privacy, to the 

exclusion of the other rights which were invoked by the appeal respondents and which are dealt with by the 

first to third intervening parties in their written submissions. 

43. The finding of the Court a quo was fully supported by the evidence which served before it and the facts 

which were common cause between the parties. However, in the event that this court finds that the court a 

quo ought not have ordered a declaration of invalidity for want of evidence before it, it is our submissions 

that the appropriate order to be made is to postpone the matter, pending finalisation of the trial which is 

                                                 
38  Acton’s POC p 35 para 19; Rubin’s POC p 97 para 19; Prince FA p 141-149 paras 1, 20, 33. 
39  Transcript p1413 lines 30 to 35; p1442 lines 24-35; p1449 lines 20-30; p1455 lines 25-35; p1476 line29; p1479 line 34 and others  
40  The amici filed heads of argument in the High Court on 24 August 2016. The hearing was postponed ‘to provide [the State] with an opportunity to 
address what the amicus curiae contended were shortcomings in [the State’s] expert evidence’ (High Court judgment vol 14 p 1286 para 7). The 
Respondents took advantage High Court’s invitation in the period until the hearing on 13 December 2016 to file a series of further affidavits (vol 10 p 
861 – vol 13 p 1279). 
41  Transcript p1413 lines 30 to 35; p1442 lines 24-35; p1449 lines 20-30; p1455 lines 25-35; p1476 line29; p1479 line 34 and others 
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presently pending in the North Gauteng High Court between the first to third intervening parties, on the one 

hand, and the State and DFL, on the other hand.  

44. Moreover, any paucity of evidence is unlikely to upset the decision of the Court a quo because:  

44.1 even without regard to any evidence, the rights in the Bill of Rights are prima facie violated by 

the impugned provisions. Indeed, the State accepted in its pleadings that the impugned 

provisions constituted an “encroachment” on the right to privacy;42 and 

44.2 the State, accordingly, bore the onus of providing sufficient evidence to justify a limitation of 

such rights under section 36 of the Constitution. 

Adv D Mahon 

Adv C Marule 

Adv B Brammer 

                                                 
42 P.172 paras 17.1 and 17.2 
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