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WRITTEN SUBMISSIONS OF THE FIRST AMICUS CURIAE1 

  

INTRODUCTION 

1. DFL2 urges this Honourable Court to uphold the appeal and overturn the 

high court judgment and order of the Western Cape High Court per Davis J 

                                                           
1 Doctors For Life International Inc. (“DFL”) was admitted as first amicus in terms of an order 

of this Court dated 26 October 2017.   

  
2 DFL is the eighth defendant in the matter of Stobbs & Others v NDPP and Others and Drs 

for Life (case no. 58668/2011) (“the Stobbs matter”) being heard in the high court in 

Pretoria before his lordship Mr Justice Ranchhod. It is common cause that for the past 20 

to 30 years the first two plaintiffs known as the dagga couple have in contravention of 

South African laws been cultivating and using cannabis. On or about Thursday, 12 August 

2010, the dagga couple were arrested for being in possession of 1.87 kg of cannabis and 

contravening the prohibition. On 19 July 2011 Bertelsmann J sitting in the North Gauteng 

High Court, granted the dagga couple an order staying prosecution pending the outcome of 

proceedings the dagga couple intended to bring in the High Court to challenge the 

constitutionality of the prohibition. The third plaintiff secured a similar order. The trial 

commenced on 31 July 2017 and is now part heard. The first seven defendants are State 

Departments. The matter involves a constitutional challenge to the legislative prohibition 

against the possession and use of cannabis by adults.  At least 16 experts are expected to 

testify, and up to 10 factual witnesses.  Only two witnesses were disposed of in the first 

three weeks of this trial.  Depending on the outcome of this matter the trial may resume in 

2018. What has emerged so far in the Stobbs matter is that the effects of cannabis, its 
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(Saldanha J and Boqwana J concurring) (“the court a quo” or “the high 

court”) on the basis that the judgment, which gives open ended permission 

to cultivate, possess and use cannabis for personal use in the private home, 

is the result of numerous errors. 

2. No constitutional instrument embodies a right to use cannabis. Any such 

right must then be distilled from other constitutionally protected rights. 

The High Court was wrong to make the order that it did.  

SYNOPSIS 

3. In summary DFL’s submissions are that the court a quo: 

3.1. intruded into the domain of the legislature;  

                                                                                                                                                                                     

benefits and dangers are matters of serious scientific dispute.  The decriminalisation 

and/or legalisation of cannabis is not a matter that can be determined on motion court 

papers (if a Court is able to even determine the issue at all).  This experience fortifies our 

view that the matter in casu ought never to have been determined solely on papers 

without having regard to proper scientific evidence. In the Stobbs matter the plaintiffs 

challenge the constitutionality of criminal prohibition of cannabis as provided for in 

sections 4(b), 5(b) and part III of schedule 2 of the Drugs and Drug Trafficking Act, 1992 (act 

140 of 1992) (“the prohibition”) on the basis that the prohibition: 1. is irrational and 

inconsistent with the fundamental principles of the rule of law and legality; 2. violates a 

number of their constitutional rights under chapter 2 of the constitution, the Bill of Rights; 

3. owes its existence to outdated and unfounded convictions on the harmfulness 

dependence producing effects of cannabis, motivated in part by a now-defunct racist 

political agenda; and 4. cannot be justified as a limitation in terms of section 36 of the 

Constitution. The plaintiff’s case is made up of the three plaintiffs, who are yet to give 

evidence, and at least seven experts, two of whom are foreigners.  DFL and the state 

respondents’ cases consist collectively of approximately 11 expert witnesses and nine 

factual witnesses, two of whom are foreigners.   
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3.2. failed to guard against procedural deficiencies; 

3.3. failed to invite amici that could and would have presented a view that 

could challenge the view of the third party which the court  invited to 

assist the applicants; 

3.4. misdirected itself in so far as the right to privacy was implicated, it lay at 

the periphery and not at its inner core; 

3.5. could not rationally have reached the conclusion it did without hearing 

relevant scientific evidence both medical and social which supports 

prohibition;  

3.6. failed to appreciate and investigate the spectrum of issues involved in 

cannabis prohibition or decriminalisation and/or legalisation policy;   

3.7. failed to consider the experience of countries that have decriminalised 

and/or legalised cannabis use; and 

3.8. failed to have due regard to the effect of consumption in the home on 

children.   

1. INTRUDING INTO THE DOMAIN OF THE LEGISLATURE 

4. The high court correctly identified one of the primary questions to be 

whether the invalidity of the relevant legislative framework in terms of 

which the prohibitions are couched, should be determined by courts or left 

for further legislative and/or executive consideration.3 

                                                           
3  Judgment court a quo – pg. 303 G – H [2]. 
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5. However on a fundamental level, DFL submits that the judgment of the 

high court intrudes into Parliament’s domain, contrary to the separation of 

powers doctrine. The evidence and submissions placed before the high 

court, and even the judgement, demonstrate that this is an enormously 

complex matter, with extra ordinarily far-reaching and profound 

implications. The high court was simply not equipped, in motion 

proceedings, to make the findings which it did.  On the vexing issue before 

the court a quo that role is best left to the legislature. 4For this reason 

                                                           

4  The Constitutional Court has repeatedly reminded that the doctrine of the separation of 

powers must be honoured. The doctrine of the separation of powers requires that courts, 

in exercising their constitutionally ordained powers, do not trespass on the territory 

of other organs of state where they are exercising their powers appropriately. This is as 

judicial deference.  See also PAULSEN AND ANOTHER v SLIP KNOT INVESTMENTS 777 

(PTY) LTD 2015 (3) SA 479 (CC):  [57] Where public policy considerations do not chart the 

path of desired common-law development with sufficient clarity, courts are not 

suitably placed to take the leap and make a judgment call one way or the other. To do 

otherwise, courts may find themselves straying into terrain that may well be legislative in 

nature. That would be at variance with the separation-of-powers doctrine. As this court 

stated in Carmichele, '(i)n exercising their powers to develop the common-law,  judges 

should be mindful of the fact that the major engine for law reform should be the 

legislature and not the judiciary'.  Likewise, in Masiya this court held: 'The development 

of the common-law . . . is a power that has always vested in our Courts. It is exercised in 

an incremental manner as the facts of each case require. This incremental manner has 

not changed, but the Constitution in s 39(2) provides a paramount substantive 

consideration relevant to determining whether the common-law requires development in 

any particular case. This does not detract from the constitutional recognition, as indicated 

above, that it is the Legislature that has the major responsibility for law reform. Courts 

must be astute to avoid the appropriation of the Legislature's role in law reform when 

developing the common-law.' [58] The question at stake in Oneanate (and here) is so 

heavily laden with polycentricism that a court ought not to make a choice on what 

considerations best advance the public interest. It is exactly in matters that raise 
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alone the application should have been refused.  DFL submits that it is 

highly doubtful that even a trial action can dispose of the policy matters 

encompassed in the subject matter before this Honourable Court, on a 

balance of probabilities.   

6. DFL submits with respect that this Honourable Court too is, not adequately 

equipped to confirm the order granted, not without trespassing on the 

territory of Parliament alternatively in the absence of reliable and tested 

evidence, and the appeal ought to be upheld. 

7. Per Wallis JA in Minister of Justice and Others V Estate Stransham-Ford5 in 

relation to the equally vexing issue of Mercy killing and active voluntary 

euthanasia (PAE) and Patient assisted suicide (PAS):  

“Conclusion 

[101] I said in [5] above that the appeal had to succeed for three interrelated reasons. 

Each taken separately would in my view suffice to reach that conclusion. When they are 

                                                                                                                                                                                     

polycentric issues that courts should defer to the legislature. Entering that boggy terrain 

and making policy choices would be but a usurpation of the legislative function in 

contravention of the separation-of-powers doctrine. That said, I am not suggesting that 

this court should be servile and not do its duty in accordance with s 39(2) of the 

Constitution.  Where it is appropriate for it to develop the common law, it must. [91] As I 

indicated, it is for Parliament — not the courts — to make a policy choice in this 

polycentric morass. If the credit market or financial sector feels that there is a case to be 

made for the suspension of the in duplum rule pendente lite or, indeed, for its entire 

scrapping, it is at liberty to lobby Parliament. It is there that, in a matter like this, the 

separation of powers doctrine dictates the matter should receive attention.” Footnotes 

omitted 

5   2017 (3) SA 152 (SCA)   
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taken cumulatively they demonstrate unequivocally in my view that the High Court was 

wrong to make the order that it did. It was wrong to hold that the common-law crimes 

of murder and culpable homicide needed to be or should be developed to 

accommodate PAE and PAS. South African law in that regard is as set out in [28] – [56] 

above. When an appropriate case comes before our courts the common law will no 

doubt evolve in the light of the considerations outlined there and the developments in 

other countries. It is of course possible that Parliament will, as has occurred in other 

countries, intervene and pass legislation on the topic. That would be welcome if only 

because it would give effect to the proper role of Parliament in a society where the 

doctrine of the separation of powers has application. Lobby groups could then make 

their voices heard and a proper debate and process of reflection could occur. In general, 

whilst recognising the role that the Constitution confers upon the courts, it is desirable 

in my opinion that issues engaging profound moral questions beyond the remit of 

judges to determine, should be decided by the representatives of the people of the 

country as a whole.  [102] In saying that, I agree with the views of Lord Sumption 

in  para 233 of Nicklinson, where he said the following in regard to the proper role of 

Parliament in issues of this type:  

'In the course of argument, it was suggested that the case for the Respondents in the 

Nicklinson appeal required the Appellants to suffer a painful and degrading death for the 

sake of others. This is a forensic point, but up to a point it is a legitimate one. It is fair to 

confront any judge, or indeed legislator, with the moral consequences of his decision. 

The problem about this submission, however, is that there are many moral 

consequences of this decision, not all of them pointing in the same direction. For my 

part, I would accept a less tendentious formulation. In my view, if we were to hold that 

the pain and degradation likely to be suffered by Mr Lamb and actually suffered by Mr 

Nicklinson made section 2 of the Suicide Act incompatible with the Convention, then we 

would have to accept the real possibility that might give insufficient protection to the 

generality of vulnerable people approaching the end of their lives. I conclude that those 

propositions should be rejected, and the question left to the legislature. In my opinion, 

the legislature could rationally conclude that a blanket ban on assisted suicide was 

necessary in Convention terms, i.e. that it responded to a pressing social need. I express 

no final view of my own. I merely say that the social and moral dimensions of the issue, 
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its inherent difficulty, and the fact that there is much to be said on both sides make 

Parliament the proper organ to deciding it. If it were possible to say that Parliament had 

abdicated the task of addressing the question at all, so that none of the constitutional 

organs of the state had determined where the United Kingdom stood on the question, 

other considerations might at least arguably arise. As matters stand, I think it clear that 

Parliament has determined that for the time being the law should remain as it is.””   

8. Once it is accepted that legalisation of cannabis is a matter of differing 

social and legal policies across the globe, the court a quo should have left 

the determination of whether or not the current South African approach 

should be changed to the legislature. 

2. PROCEDURAL DEFICIENCIES  

9. DFL submits with respect that the approach adopted by the court a quo 

procedurally, which impacted the substantive issues, is unprecedented and 

sets a dangerous precedent for South African high court.6 

                                                           
6 The following comments by Davies J are instructive: 

“[3] The relief which is sought is not particularly easy to divine because the application 

brought before this court has been made by individual applicants, whose application and 

papers reveal a lack of legal precision, particularly in the framing of the relief sought.  

Initially Mr Acton brought an action and Mr Prins launched an application. Eventually the 

action brought by Mr Acton was consolidated with Mr Prins’ application.[4] Determined in 

the most coherent possible light, the dispute in terms of the relief sought can be divided 

into three categories namely:…Mr Acton also seeks a right to use cannabis for various 

other purposes including medicinal, economic, transportation and trade.  I should note 

that this prayer framed in somewhat general terms, particularly in Mr Acton’s particulars 

of claim which do not refer to any particular statutory provision.  However the legislative 

target of applicants is clear from the papers particularly Mr Prins’ notice of motion. [5]… As 

indicated, the relief as sought by applicants was coached in imprecise terms.  The papers, 
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10. The matter was not such as could be disposed of in motion proceedings 

owing to the socially divisive issues and vast debate in scientific circles 

regarding the dangers of cannabis. For example, there is evidence of 

damage to the brain and the risk of the development of schizophrenia as a 

result of cannabis use, that decriminalisation results in the increase of 

                                                                                                                                                                                     

as filed, made it even more difficult for this court, without a comprehensive legal debate 

from the competing parties, to determine an issue of considerable social importance. [6] It 

was apparent that, were the court to be placed in the position to evaluate all of the 

arguments both in favour of and against the relief sought as I have set out, further 

assistance was required.  For this reason, the chairperson of the Cape Bar Council was 

contacted by this court with the request that member(s) of the bar act as amicus curiae in 

this matter to ensure that independent but comprehensive legal analysis might be 

provided to ensure that the dispute could be fairly and fully ventilated before this court.  In 

addition, Prof. Mark Shaw of the Centre of Criminology, Faculty of Law, University of Cape 

Town, was contacted to provide an expert report, given that a considerable amount of the 

documentation filed by applicants proved to be very little assistance in the determination 

of this case. I shall return later in this judgment to the legal admissibility of this evidence. 

Suffice it to say at this stage that much of the voluminous documentation provided, in 

particular by Mr Acton, proved of little value to the determination of this application. [7] 

Professor Shaw and his colleagues filed an affidavit, to which I shall refer presently.  A 

further opportunity was then given to the respondents to file further expert reports that 

they deemed necessary in order to respond to Prof Shaw et al.  This was also designed to 

provide them with an opportunity to address what the amicus curiae contended was 

shortcomings in their expert evidence.  Respondents produced and filed further affidavits, 

the contents of which are referred to presently.  It was on this basis that the case was 

finally argued before this court.…[11] Reflective of the imprecision of applicants’ papers, to 

which I have already made reference, applicants invoked a veritable constitutional laundry 

list to argue that the criminal prohibition of the use and possession of cannabis in their 

own homes and ‘properly designated places’ was unconstitutional.  In particular, they 

contended that, pursuant to the impugned legislation, fundamental rights such as equality, 

dignity and freedom of religion were breached.  However the core of the case and thus the 

main challenge against the legislation to which I have made reference, is located in the 

right to privacy …” 
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problem consumption which necessitates increased State intervention 

measures; and the connection between drugs and crime. 

11. On the face of it the court a quo appears to have shown very little to no 

regard for the Uniform Rules of the High Court and the applicable tests and 

standards for opposed motions, set out in the authorities.  On its own 

admission the court a quo took it upon itself to redesign and reformulate 

the applicants’ case. The court then invited a third party, favourable to the 

applicants’ cause, to effectively make out the applicant’s case in reply. 

Giving the State respondents opportunity to file further papers was no 

justification for the action and not a remedy to the State either. 

12. It is trite that a party acts on risk in proceeding by motion and not adopting 

the normal course of instituting action.  By electing to proceed by way of 

motion the party deprives the other party of a number of procedural 

advantages, such as the right to make tactical denials in order to force 

witnesses to give evidence and be cross examined to test the veracity of 

their evidence.  A court should be slow to deprive a party of these 

advantages.  The court a quo does not explain why it did not refer the 

matters to trial. After all Mr Acton brought an action. An action can’t be 

consolidated and heard with an application i.e. converted into a motion 

proceeding. Only the other way around makes sense. 
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13. The respondents sought to challenge the validity of provisions of 

legislation.  Bona fide disputes of fact arose. The evidence of the State 

could never have been qualified to be dismissed as bald and untruthful or 

unreliable. It is supported by science.  

14. The high court failed to apply alternatively correctly apply the Plascon-

Evans rule7 especially in regard to the disputes in respect of the sciences, 

medical and social.    

15. DFL submits that the respondents failed to make out a proper case for final 

relief.  

16. The high court accepted “the respondent’s expert evidence” at face value, 

even where it was contradicted by the evidence of the appellants.  

17. It is of great concern that expert witnesses’ evidence outside of their field 

of expertise was even considered let alone accepted, and without the 

benefit of cross-examination.8 An expert’s evidence should be tested 

                                                           
7 Thint (Pty) Ltd v National Director of Public Prosecutions and others; Zuma v National 

Director of Public Prosecutions and others 2009 (1) SA 1 (CC) at [8] in which the 

Constitutional Court confirmed the application of the Plascon-Evans rule. 

 
8 Court a quo judgement: “[51] Although Prof Shaw et al concede that they themselves are 

not medical experts, in contrast to the assertions of Dr Gouws regarding 

psychopharmacological effects of cannabis, they examine significant literature in the field 

and conclude:  'The psychopharmacological effects of cannabis are no longer popularly 

understood to result in dangerousness and uncontrollable reefer madness and in fact 
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according to the requisite standards of an expert namely independence, 

objective and unbiased, substantiated by material facts, and within his field 

of expertise.9 

18. DFL submits that it is very difficult in motion proceedings to discern an 

experts true motives.  

19. The court a quo should also have appreciated that a pernicious outcome is 

possible when dealing with a matter like this in motion proceedings, where 

the opposing parties and the court are not able to interrogate. 

20. A high court must “scrupulously scrutinise the facts before it”. DFL submits 

that the high court did not do so. In the result the High Court unreservedly 

                                                                                                                                                                                     

many users are of the opinion that cannabis is  more  likely to induce passivity than help 

encourage any possible criminal behaviour. Perhaps surprisingly, the research on this is 

inconclusive. It may well be that cannabis, like alcohol, plays a disinhibiting role in certain 

possible crime situations (and others, for example involving risky sexual behaviour) 

especially for adolescents. However it is our view that the psychopharmacological effects 

of cannabis unlike those of some other drugs are unlikely to be a major contributor 

to levels of crime in South Africa. [52] Furthermore, on the basis of research cited in their 

report, while there may be tentative evidence of burglary and shoplifting committed 

specifically for money to buy cannabis, Prof Shaw et al suggest that this effect is likely to be 

limited, because, unlike other drugs, cannabis consumption is not understood to typically 

produce compulsive patterns of criminal behaviour. Furthermore, based on their own 

research, Prof Shaw et al state '(b)ased on our interviews conducted ongoing research 

around several illicit markets as well as the bulk of the evidence from abroad, it is our view 

that little of the systemic violence around the drug market in South Africa can be ascribed 

to cannabis. Unlike some other drugs it is not likely to contribute significantly to overall 

levels of violence.” 

 
9
 See Cresswell J at 81-82 of National Justice Compania Naviera SA v Prudential Assurance 
Co. Limited (“The Ikarian Reefer”) [1993] 2 Lloyd’s Rep 68 (Q) 
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accepted the “respondents’” and the Centre’s evidence, even when it was 

bona fide disputed in affidavits.  

21. DFL submits that the absence of oral evidence, alone, is fatal and the court 

a quo should have either dismissed the application, or made some other 

order in terms of uniform rule 6(5)(g). 

22. As set out in DFL’s application to be admitted as amicus curiae, the Stobbs 

matter (the three plaintiffs have now been admitted as intervening parties) 

has a line-up of approximately 16 expert witnesses. The trial ran for three 

weeks in August and only 2 witnesses were disposed of. 

3. NO AMICI  

23. However when presented with the case and circumstances it faced, the 

court did not call for amici to assist the court.  

24. Professor Shaw et al were not amici but experts. Their expert report was 

evidently invited by the court to save the respondents and the amici 

counsel from their otherwise defective case and absence of evidence.  

25. At the very least, in a matter of such social divisiveness and importance the 

court ought to have invited multiple amici curiae which could and would 

make contributions from different perspectives and invited at least one 
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with a view that could challenge the view of the Shaw et al invited by the 

court. 

26. Hearing differing views would have sensitized the Court in its decision-

making process ensuring that it is better informed when making its 

decision.  Amici from a wider spectrum would also bring new and different 

perspectives to the contested issue of cannabis before the court and help 

to develop jurisprudence.10 In balancing the scales of justice, the high court 

should have invited assistance from other amici so that it could focus on 

wider jurisprudential aspects of the case and its public impacts, beyond the 

litigants. As part of a democracy, it is important that all views be heard 

before making a decision. It is for this reason that amicus curiae 

participation is important to the judicial process. 11 

 

4. RIGHT TO PRIVACY IMPLICATED: AT THE PERIPHERY AND NOT AT ITS INNER 

CORE 

                                                           
10  C Murray, “Litigating in the Public Interest: Intervention and the Amicus Curiae,” (1994) 

10 South African Journal of Human Rights 240, 250. 283 

 
11 Balancing the Scales of Electoral Justice: 2013 Kenyan Election Disputes Resolution and 

Emerging Jurisprudence Copyright © International Development Law Organization (IDLO) 

and Judicial Training Institute (JTI), 2016 Edited by Dr. Collins Odote and Dr. Linda 

Musumba and in particular the article: Friend of the Court or Partisan Irritant? The Role of 

Amicus Curiae in Kenya’s Election Disputes Resolution- Dr. Collins Odote 276 
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27. The high court decided this matter in favour of the respondents herein on 

the basis of the right to privacy.  This Court has already articulated the 

correct approach in approaching questions of privacy under section 14 of 

the Constitution.  The approach is two staged: 

27.1. Firstly, the Court must determine the scope of the right by asking 

whether a law or conduct infringed the right.  

27.2. Secondly, if there is an infringement it must determine whether it is 

justifiable under the limitation clause.  

28. In Bernstein and Others v Bester NO and Others12, the majority reasoned 

that privacy is a subjective expectation of privacy that is reasonable. 

Secondly, it is reasonable to expect privacy in the ‘inner sanctum’—the 

truly personal realm.   

29. However, if conduct that takes place in the home causes harm to others 

there is no protection under personal autonomy. This is because personal 

autonomy is not absolute.  

30. It is quite surprising that the Court did not refer to the decision of this 

Court in S v Jordan and others (Sex Workers Education and Advocacy Task 

                                                           
12 (CCT23/95) [1996] ZACC 2; 1996 (4) BCLR 449; 1996 (2) SA 751 (27 March 1996) 
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Force and others as amici curiae).13 In that case the appellants had been 

convicted of contravening ss 2 and 20(1)(aA) of the Sexual Offences Act 23 

of 1957.  They appealed to the High Court, which found s 20(1)(aA), which 

made it an offence to have unlawful carnal intercourse or commit an act of 

indecency for reward, to be unconstitutional and thus invalid. It found that 

the provisions of ss 2 and 3(b) and (c), outlawing the keeping of a brothel, 

were not unconstitutional. The appellants appealed against the latter 

finding and applied for the confirmation of the order of invalidity. The 

appellants relied, inter alia, on the constitutional provisions dealing with 

equality, human dignity, freedom and security of the person, privacy and 

economic activity. The interim Constitution, the Constitution of the 

Republic of South Africa Act 200 of 1993, was applicable to the case. 

31. This Court14, acknowledged that the Legislature had the responsibility to 

combat social ills and, where appropriate, to use criminal sanctions. In 

doing so, it had to act consistently with the Constitution. Once the 

Legislature had done so, courts had to give effect to that legislative choice 

and could not enter into the debate as to whether the choice made was 

better or worse than others not chosen. The options available to the 

                                                           
13 2002 (6) SA 642 (CC) 
14 per Ngcobo J; Chaskalson CJ, Langa DCJ, Ackermann J, Goldstone J, Kriegler J, Madala J, 

O'Regan J, Sachs J, Du Plessis AJ and Skweyiya AJ concurring 
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Legislature in combating the social ills associated included criminalisation, 

regulation and abstention. The Court further held that measures intended 

to eliminate the harmful effects of prostitution and brothel-keeping were 

clearly measures designed to protect and improve the quality of life.  

Further, that, even insofar as the right to privacy was implicated, it lay at 

the periphery and not at its inner core. Having regard to the legitimate 

State interest in proscribing, viewed against the scope of the limitation on 

the right if there was a limitation of the right to privacy, the limitation was 

justified. It followed that the challenge based on the right to privacy in s 13 

of interim Constitution also had to be dismissed. 

32. It cannot be controversial that the prohibition against cannabis is based on 

the belief that its consumption is harmful. The prohibition is intended to 

improve the quality of life. The person who takes cannabis has contact with 

the community even if the consumption was in the private home. Like in 

Jordan, we submit that “even if the right to privacy is implicated, it lies at 

the periphery and not at its inner core.”  

 

As held by Ngcobo J at para 30:   
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“whether the interests of society would be better served by legalising… than by 

prohibiting it. In a democracy those are decisions that must be taken by the Legislature 

and the government of the day, and not by courts. Courts are concerned with legality, 

and in dealing with this matter I have had regard only to the constitutionality of the 

legislation and not to its desirability. Nothing in this judgment should be understood as 

expressing any opinion on that issue.” 

33. On the right to privacy O’Regan & Sachs JJ held that even if one were to 

hold that the prohibition implicates privacy, the question to be asked 

is whether such intrusion is justifiable.  

34. In S v Makwanyane and Another, 15Chaskalson P held:  

'(T)here is no absolute standard which can be laid down for determining reasonableness 

and necessity. Principles can be established, but the application of those principles to 

particular circumstances can only be done on a case-by-case basis. This is inherent in 

the requirement of proportionality, which calls for the balancing of different interests. 

In the balancing process the relevant considerations will include the nature of the right 

that is limited and its importance to an open and democratic society based on freedom 

and equality; the purpose for which the right is limited and the importance of that 

purpose to such a society; the extent of the limitation, its efficacy and, particularly 

where the limitation has to be necessary, whether the desired ends could reasonably be 

achieved through other means less damaging to the right in question.’ 

35. We submit that the prohibition does not reach into the core of privacy, but 

only touches its penumbra. The limitation is justifiable. Prohibition of 

cannabis consumption for recreational use is not being justified on the 

                                                           
15 1995 (3)  SA 391 (CC) 
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basis of enforcing a particular view of morality.  There is cogent scientific 

basis for its harmful effects which the State can legitimately proscribe.  

36. While dealing with the competing arguments about prostitution in S v 

Jordan, O’Regan & Sachs JJ had this to say regarding the approach to the 

competing arguments: 

“[89] It is not possible on the papers to resolve either the disputes of fact or those of 

characterisation. The Court cannot decide, for example, whether criminalisation is 

necessary to reduce an activity that is conducive to violence, or whether it is the 

criminalisation itself that establishes conditions for violence. Without doubt, the 

relationship between cause and effect in all these matters is complex. These are 

contested issues throughout the globe. Moreover, they are matters upon which 

Legislatures in open and democratic societies may legitimately and reasonably 

disagree as to the most appropriate legal response in their own society. 

[90] In approaching the question of proportionality, the Court is obliged to apply the 

standards of an open and democratic society.  Open and democratic societies vary 

enormously in the manner in which they characterise and respond to prostitution. 

Thus practice in such countries ranges from allowing prostitution but not brothel-

keeping; to allowing both; suppressing both; to setting aside zones for prostitution; 

and to licensing brothels and collecting taxes from them.  The issue is generally treated 

as one of governmental policy expressed through legislation rather than one of 

constitutional law to be determined by the courts. We are unaware of any successful 

constitutional challenge in domestic courts to laws prohibiting commercial sex. The 

matter appears to have been treated as one for legislative choice and not one for 

judicial determination. The issue is an inherently tangled one where autonomy, 

gender, commerce, social culture and law enforcement capacity intersect. A multitude 

of differing responses and accommodations exist, and public opinion is fragmented 

and the women's movement divided. In short, it is precisely the kind of issue that is 

invariably left to be resolved by the democratically accountable law-making bodies. 
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[91] We, therefore, conclude that, although nearly all open and democratic societies 

condemn commercialised sex, they differ vastly in the way in which they regulate it. 

These are matters appropriately left to deliberation by the democratically elected 

bodies of each country. Voices such as those of the Gender Commission, SWEAT and 

the RHRU will help direct public and parliamentary attention to the constitutional goal 

of the achievement of equality between men and women.” 

 

37. This is the correct approach that respects the autonomy of other 

government agencies and the limitations of the courts in determining 

policy choices in severely contested matters. O’Regan & Sachs JJ agreed 

with counsel for the State who “contended that what is before the Court is 

not the wisdom of the policy of suppressing prostitution, but its 

constitutionality. He was not called upon to say that the policy was the 

wisest nor that it was the only one. Parliament could choose between 

prohibiting prostitution, regulating it or abstaining from addressing it at all. 

The Act opted for prohibition and, while this might carry with it certain 

problems, it is a constitutionally permissible legislative choice.”16 

 

 

5. SCIENTIFIC EVIDENCE SUPPORTS PROHIBITION 

                                                           
16 S v Jordan para [92] 
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38. The Court a quo could not rationally have reached the conclusion it did 

without hearing relevant medical scientific evidence. 

39. There is a well-documented body of scientific medical evidence that inter 

alia: 

39.1. cannabis harms the brain, especially the developing brains of young 

people; 

39.2. cannabis causes psychosis and affects cognitive and executive function; 

39.3. cannabis is addictive. 

40. The approach and findings of the Court a quo are erroneous given the 

tetrahydrocannabinol (“THC”) content of the cannabis plant. THC “is the 

primary psychoactive cannabinoid in the marijuana plant, THC is a 

hallucinogenic and mind altering substance.  The levels of potency of THC 

can be increased depending on the amount of THC in a given plant species 

or subspecies of marijuana used in breeding the plant, cultivation methods 

and in fact countries that have decriminalised and/or legalised cannabis 

use, regulate this aspect specifically.  The court gave no alternatively 

inadequate consideration hereto. 

41. In its judgment the high court was confronted with the argument that the 

THC of the cannabis plant had been getting stronger over the last 30 years 
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and therefore presented a danger to public health, the court rated this 

“moderate” and stated that:  

“Although this claim overstates the existing evidence, studies do suggest 

that there have been increases in THC potency over time in some 

jurisdictions.”  

The approach and findings of the Court a quo are erroneous given the 

tetrahydrocannabinol (“THC”) content of the cannabis plant.  

42. Scientists agree that cannabis is intoxicating and mind altering. As a pyscho-

active substance, there is scientific evidence that it can cause schizophrenia 

in a previously well user with no predisposition to develop the disease.   It 

can impair ability to carry out “safety-critical tasks (such as flying, driving or 

operating machinery) for several hours after use. It “can have adverse 

psychotic effects ranging from temporary distress, through transient 

psychosis, to the exacerbation of pre-existing mental illness. Regular use 

can lead to psychological dependence. In some dependent individuals 

(perhaps 5-10 per cent of regular users), regular heavy use can produce a 

state of near continuous intoxication, making normal life 

impossible. Withdrawal may occasionally involve unpleasant symptoms. 

Cannabis impairs cognitive function during use. It increases the heart rate 
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and lowers the blood pressure, carrying risks to people with cardiovascular 

conditions, especially first-time users who have not developed tolerance to 

this effect.  

43. Moreover the effects of cannabis on driving may last longer than a few 

hours after taking; the damage to cognitive function may endure after 

withdrawal, cannabis may have adverse effects on the immune system and 

fertility and reproduction is impacted.   

44. In addition, smoking cannabis carries similar risks of respiratory disorders 

to smoking tobacco.  It is also possible, though not proved, that exposure to 

cannabis smoke increases the risk of cancers of the mouth, throat and lung. 

Therefore, on the basis of the scientific evidence cannabis and its 

derivatives should continue to be controlled drugs. 

6. SPECTRUM OF ISSUES 

45. The Court a quo failed to appreciate and investigate the spectrum of social 

issues involved in cannabis decriminalisation and/or legalisation policy.  

46. The matter was not such as could be disposed of in motion proceedings 

owing to the vast debate in scientific circles regarding decriminalisation and 

impact. For example, whether decriminalisation results in the increase of 

problem consumption which necessitates increased State intervention 
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measures to prevent the harms associated with problem drug consumption 

and the link between crime and drugs. 

47. There is an endless body of material in the international domain.  There is 

also long standing material on South African that the court could have been 

referred to.  For example on the issue of drugs and crime the “United 

Nations Office on Drugs and Crime: SOUTH AFRICA Country Profile on 

Drugs and Crime 2002 Regional Office for South Africa”.17 Annexed is a 

selection of extracts from this document.  

7. THE EXPERIENCE OF COUNTRIES THAT HAVE DECRIMINALISED AND/OR 

LEGALISED CANNABIS USE.  

48. The Court a quo could not rationally have reached the conclusion it did 

without hearing relevant evidence of the social impact of cannabis 

legalisation especially in relation to countries that have decriminalised 

and/or legalised cannabis use. 

   

49. Whether consumption of cannabis should be, lawful has confronted courts 

and legislatures in a number of jurisdictions. To DFL’s knowledge no court 

has ever legalised cannabis use. 

  
                                                           
17 To be found online: 

http://www.unodc.org/pdf/southafrica/country_profile_southafrica.pdf 
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50. The recent Californian case of US v Brian Justin Pickard18 where prohibition 

was challenged and upheld is noteworthy. The expert whose evidence the 

California court accepted, Professor Bertha Madras is DFL’s expert in the 

Stobbs case.  

  
51. There has indeed been an evolution of permissive jurisdictions. One thing 

can be said immediately these countries are still a small minority in the 

world. The next to be said immediately is that the responses have differed 

widely from country to country and even within countries. There is no 

common approach. There is only one place in the world that has fully 

legalised the use and trade of cannabis, namely Colorado USA.  

 
52. In some jurisdictions one is dealing with country-specific legislation, while 

in others one is concerned with legalisation by referendum. They stand as a 

cautionary warning against any too ready assumption that the approach in 

a foreign court can readily be transplanted to South African soil. This is a 

warning that has already been sounded by the Constitutional Court.  

 
53. It bears mention that the first and second plaintiffs in the Stobbs matter 

(now intervening parties), would in most if not all permissive jurisdictions, 

                                                           

18 No. 2:11-cr-449-KJM    
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except Colorado US, probably be guilty of flouting permissive 

legislation/regulations given the quantity of cannabis, 1.87 Kg, they were 

found in possession of. 

8. EFFECT OF CONSUMPTION IN THE HOME ON CHILDREN 

54. The Court a quo did not pay due regard to the effect of consumption in the 

home on children. 

55. It is widely accepted that consumption by adolescents has known negative 

psychological and cognitive effects. Home consumption naturally increases 

the risk of leakage to children —and consequently places the well-being of 

children at risk 

56. DFL submits that there should have been scrutiny of the best interests of 

children. 

CONCLUSION 

57. At para 94 in S v Jordan, O’Regan and Sachs JJ reasoned: 

[94] The State argued that it chose to criminalise prostitution for a series of purposes - 

all of which are legitimate and important.  The appellants argue that the method chosen 

by the State is not the most appropriate to achieve those purposes. It is, however, clear 

that the manner in which the parliamentary purposes can best be achieved is a matter 

where Parliament may choose from a wide range of reasonable options. In our view, it 

is not for this Court in such a case to decide which is the most effective manner in which 

Parliament can achieve its objectives. In circumstances where the limitation of a right is 
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not severe, where Parliament has identified important purposes to be achieved by that 

limitation and where people may reasonably disagree as to the most effective means 

for the achievement of those purposes, it is our view that it would be inappropriate for 

this Court to hold the limitation unjustifiable. We accordingly conclude that the 

limitation of privacy occasioned by s 20(1)(aA) is justifiable.” 

 

58. The judgment of the high court gave an open-ended permission to 

cultivate, possess and use cannabis for personal use in the private home.  

There are no limitations of any sort.  It ignored that home consumption 

does not mean that there is no community impact from the activity done in 

the home.  It ignored the possibility of impacting third parties, children, 

members of the public who come into contact with a person who has taken 

cannabis etc.  Yet, it purported to give a defence to any person who 

purchases, possesses, grows or consumes cannabis pending the legislative 

amendment. 

59. It is submitted that the evidence did not establish a case for the relief 

granted. 

60. For the reasons set out above, and in the heads of argument filed by the 

appellants, DFL submits that the appeal ought to be upheld. 

DATED AT SANDTON ON THIS 2nd DAY OF NOVEMBER 2017. 

Counsel for the First Amicus Curiae 

RS Willis, T R Mafukidze, J-A Harwood, M Qofa 
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