
 

IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
CCT CASE NO.    108 /17 

High Court Case No. 8760/13 
 
In the matter between:  
 
MINISTER OF JUSTICE AND CONSTITUTIONAL  First Appellant 
DEVELOPMENT 
 
MINISTER OF POLICE  Second Appellant 
 
MINISTER OF HEALTH  Third Appellant 
 
MINISTER OF TRADE AND INDUSTRY Fourth Appellant 
 
DIRECTORATE OF PUBLIC PROSECUTIONS   Fifth Appellant 
 
and 
 
GARRETH PRINCE Respondent 
 

High Court Case No. 7295/13 
 
In the matter between: 
 
NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS First Appellant 
 
MINISTER OF JUSTICE AND CONSTITUTIONAL  Second Appellant 
DEVELOPMENT 
 
MINISTER OF HEALTH  Third Appellant 
 
MINISTER OF SOCIAL DEVELOPMENT    Fourth Appellant 
 
MINISTER OF INTERNATIONAL RELATIONS AND  
COOPERATION   Fifth Appellant 
 
MINISTER OF TRADE AND INDUSTRY Sixth Appellant 
 
MINISTER OF POLICE  Seventh Appellant 
 
and 
 
JEREMY DAVID ACTON Respondent 
 

High Court Case No. 4153/13 
 
In the matter between: 
 
NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS First Appellant 
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MINISTER OF JUSTICE AND CONSTITUTIONAL  Second Appellant 
DEVELOPMENT 
 
MINISTER OF HEALTH  Third Appellant 
 
MINISTER OF SOCIAL DEVELOPMENT    Fourth Appellant 
 
MINISTER OF INTERNATIONAL RELATIONS AND  
COOPERATION Fifth Appellant 
  
MINISTER OF TRADE AND INDUSTRY Sixth Appellant 
 
MINISTER OF POLICE            Seventh Appellant 
 
and 
 
JONATHAN DAVID RUBIN First Respondent 
 
RAS MENELEK BAREND WENTZEL Second Respondent 
 
CARO LEONA HENNEGIN Third Respondent 
 

 
APPELLANTS’ PRACTICE NOTE 

 

NAMES OF PARTIES AND CASE NUMBER 

1. Name of parties and case number are as appears from the heading above. 

NATURE OF THE PROCEEDINGS 

2. This is an appeal in terms of Rule 16(2) of this Court’s Rules against the order of 

constitutional invalidity delivered by the Western Cape Division of the High Court 

(“High Court”) per Davis J (Saldanah and Boqwana JJ concurring) on 31 March 

2017 (“High Court order”). 

3. High Court order declared provisions of the Drugs and Drugs Trafficking Act 140 of 

1992 (“Drugs Act”) and the Medicines Control Act 101 of 1965 (“Medicines Act”) 
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prohibiting the use, possession, purchase, cultivation of and dealing in cannabis to 

be Constitutionally inconsistent and thus invalid (“the provisions”). 

4. The High Court order states: 

“1. The following provisions are declared inconsistent with the 

Constitution of the Republic of South Africa Act 108 of 1996 and 

invalid, only to the extent that they prohibit the use of cannabis by 

an adult in a private dwellings where the possession, purchase or 

cultivation of cannabis is for personal consumption by an adult: 

1.1. sections 4(b) and 5(b) of the Drugs and Drug Trafficking Act 

140 of 1992 (the Drugs Act s22A(10) thereof) read with 

Part III of Schedule 2 of the Drugs Act; and 

1.2. section 22A(9)(a)(i) of the Medicines and Related 

Substances Control Act 101 of 1965 (the Medicines Act) read 

with schedule 7 of GN R509 of 2003 published in terms of 

s 22A(2) of the Medicines Act. 

2. This declaration of invalidity is suspended for a period of 24 months 

from the date of this judgment in order to allow Parliament to 

correct the defects as set out in this judgment. 

3. It is declared that until Parliament has made the amendments 

contemplated in paragraph 1 or the period of suspension has 

expired, it will be deemed to be a defence to a charge under a 

provision as set out in paragraph 1 of this order that the possession, 

or cultivation of cannabis in a private dwelling is for the personal 

consumption of the adult accused.” 

5. In terms of section 167(5) of the Constitution, this Court must confirm the 

constitutional invalidity of the provisions. 
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6. The Appellants oppose the confirmation and seek an order in the following terms: 

6.1. The appeal by the Appellants is upheld. 

6.2. The order of constitutional invalidity in respect of: (i) sections 4(b) and 

5(b) of the Drugs and Drug Trafficking Act 140 of 1992 (the Drugs Act) 

read with Part III of Schedule 2 to the Drugs Act; and (ii) section 

22A(9)(a)(i) of the Medicines and Related Substances Control Act 101 of 

1965 (the Medicines Act) and section 22A (10) thereof read with schedule 

7 of GN R509 of 2003 published in terms of section 22A(2) of the 

Medicines Act, made by the High Court of South Africa, Western Cape 

Division, Cape Town, is not confirmed. 

ISSUES THAT WILL BE ARGUED 

7. Whether the right to privacy was properly pleaded and ventilated before the 

High Court. 

8. Whether the provisions infringe the right to privacy. 

8.1. Did the Respondents discharge the onus of establishing that the provisions 

violate the right to privacy? 

8.2. Does the use, possession, purchase, cultivation of and dealing in cannabis 

attract a subjective expectation of privacy? 

8.3. Does society regard such a subjective expectation as objectively 

reasonable?  
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9. Whether, if the provisions infringe the right to privacy, that infringement justifiable 

in terms of section 36 of the Constitution. 

10. Whether the High Court erred by: 

10.1. disregarding relevant evidence placed before it; 

10.2. incorrectly applying foreign law; 

10.3. disregarding the principle of separation of powers; 

10.4. granting an interim order; and 

10.5. permitting amicus curiae to exceed their scope. 

PORTIONS OF THE RECORD THAT ARE NECESSARY TO DETERMINE THE MATTER 

11. The portions of the record referred to in the Appellants heads of argument. 

12. The following volumes of the record: 1-7, 10, 11, 12, 14, 15, 17. 

ESTIMATED DURATION OF ORAL ARGUMENT 

13. The Appellants request one hour. 

SUMMARY OF THE APPELLANTS’ ARGUMENT 

14. The Appellants submit that the Respondents failed to plead their case properly and 

accurately so as to accord with the established principles of litigation (Molusi v 

Voges N.O.; Shaik v Minister of Justice and Constitutional Development; Prince v Law 
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Society of the Cape of Good Hope).  The right to privacy was not properly raised and 

was tabulated as one of a conglomerate of rights. 

15. By deciding the matter on the basis of privacy, the High Court mischaracterised the 

issues and impermissibly extended beyond its remit (Minister of Justice and 

Correctional Services v Estate Late James Stransham-Ford; Fischer v Ramahlele). 

16. In rights-based litigation the onus of establishing an infringement lies with the 

party alleging the infringement (Ferreira v Levin NO).  To claim the right to privacy, 

a litigant must establish a legitimate expectation of privacy, being subjective 

expectation of privacy that society recognises as objectively reasonable (Bernstein v 

Bester NNO).  The Respondents failed to establish that the provisions infringe their 

right to privacy. 

17. In any event, the Appellants submit that the Respondents do not have a subjective 

expectation of privacy in relation to the use, possession, purchase, cultivation of 

and dealing in cannabis in a private dwelling. 

17.1. The “inviolable core” of privacy is the “most intimate core of privacy” and is 

“narrowly construed” (Bernstein v Bester NNO). 

17.2. The “inviolable core” does not extend to relationships with other persons 

(Bernstein v Bester NNO; Investigating Directorate: SEO v Hyundai Motor 

Distributors; Gaertner v Minister of Finance). 

17.3. Cannabis use, possession, purchase, cultivation and dealing in private 

dwellings is does not concern the “inviolable core” of privacy in that: 
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17.3.1. private dwellings are inhabited by multiple persons, including 

minors; 

17.3.2. the effects of cannabis persist after a person has left a private 

dwelling and negatively impact on others, including increasing 

the risk of crime and motor vehicle accidents; 

17.3.3. in the South African township context, private dwellings are 

cramped, close in proximity and inextricably linked to 

communal facilities shared by multiple inhabitants; 

17.3.4. encouraging smoking in a private dwelling defeats the aims of 

averting the negative effects of smoking on others including 

passive smoking; 

17.3.5. the High Court order extends to purchase and dealing in 

cannabis, and commercial relations do not attract a subjective 

expectation of privacy. 

18. Nor could a subjective expectation be regarded as objectively reasonable: 

18.1. The State may enact legislation to: 

18.1.1. prohibit anti-social conduct (Prince v The President Cape Law 

Society); 

18.1.2. ensure an individual’s pursuit in compatible with the 

community’s interest in the realisation of collective goals and 
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aspirations (Gaertner v Minister of Finance); and 

18.1.3. regulate criminal activity in the private sphere (S v Jordan; 

Minister of Police v Kunjana). 

18.2. Cannabis causes various social ills that extend beyond the private domain 

and affect families, communities and society in general. 

18.2.1. The effects of cannabis use persist for three hours after use, 

extending further after repeated use. 

18.2.2. Cannabis use diminishes the users motor skills, causing 

difficulty in operating machinery and driving, doubling the 

likelihood of causing a collision.  Acute consumption is 

associated with fatal motor vehicle collisions.   

18.2.3. Cannabis affects the development of the foetus during 

pregnancy. 

18.2.4. Cannabis use places an undue burden on the health, social 

welfare, and criminal justice systems in South Africa. 

18.2.4.1. Health and social services must cater for the 

treatment, care and rehabilitation of all cannabis 

users. 

18.2.4.2. A relationship exists between cannabis use and 

criminal conduct. 
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18.3. The effects of cannabis extend far beyond the “inner sanctum” or the 

“inviolable core” of the cannabis user.  They affect the broader fabric of 

society and cause harm to others.  It cannot be said that society, through its 

Parliamentary representatives and otherwise, is of the view that a 

subjective expectation to use cannabis in private is objectively reasonable. 

19. Any limitation to the right to privacy complies with section 36 of the Constitution. 

19.1. The provisions serve an important governmental purpose in the war 

against drugs (Prince v The President Cape Law Society), which constitute a 

serious scourge to public safety and well-being (Minister of Police v 

Kunjana) and cause harm to the general public (Prince v The President Cape 

Law Society). 

19.2. The provisions serve to foster social cohesion and protect the interests of 

children who live with cannabis users.  Adolescents are the primary 

victims of cannabis abuse.  Where reasonable risk of harm to children is 

likely to materialise in private, an intrusion by law into the private domain 

is justified (De Reuck v Director of Public Prosecutions). 

19.3. South Africa is bound by international conventions that require South 

Africa to promote effective enforcement of cross-border drug trafficking 

and money laundering as part of a body of member states that do not 

recognise the legality of cannabis.  International conventions that concern 

fundamental rights create a legal duty on the South African Government to 

give effect to their content domestically through enacting legislation 

(Glenister v President of the Republic of South Africa).  The Constitution 
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enjoins the Court to consider international law when interpreting the Bill 

of Rights (National Commissioner SAPS v Southern African Human Rights 

Litigation Centre).  The provisions give effect to these international 

obligations, and prevent South Africa from becoming a centre for cannabis 

production and drug transhipment. 

19.4. The more accessible a harmful substance is, the more likely they will be 

used in harmful levels.  Measures that reduce the availability of 

dependence-producing substances are a priority.  By prohibiting both 

domestic production and foreign importation the provisions reduce 

cannabis availability. 

19.5. Permitting home cultivation allows for the excessive growth of cannabis 

and provides youth with easier access, lowering the age of first use and 

increasing the risk of developing a cannabis use disorder.  It also increases 

the risk of accessing cannabis that is not subject to any quality or potency 

controls. 

19.6. Cannabis use in the presence of minors that co-inhabit a private dwelling 

with a cannabis user harms children both through passive smoking and by 

establishing as a psychological norm that harmful cannabis use is 

acceptable.  Its effects are most devastating on youth. 

19.7. Where there is no way of minimising the impairment of the right without 

defeating the legitimate government purpose the Court will not interfere 

with the impugned legislation (Prince v The President Cape Law Society).  

The declaration of invalidity defeats the legitimate government that the 
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provisions advance. 

19.8. Criminal prohibition is not overbroad as: 

19.8.1. The public dangers presented by cannabis use justify extending 

the prohibition to all users (R v Clay). 

19.8.2. The harmful effects of cannabis are serious and substantial in 

the case of vulnerable groups that founds a reasonable 

apprehension of harm and criminalisation is a statement of 

society’s collective disapproval of the use of a psychoactive drug 

(R v Malmo-Levine; R v Caine). 

19.8.3. The State is entitled to regulate criminal activity in the private 

sphere (S v Jordan; Minister of Police v Kunjana). 

19.8.4. Where reasonable risk of harm to children is likely to 

materialise in private, an intrusion by law into the private 

domain is justified (De Reuck v Director of Public Prosecutions). 

19.8.5. Imprisonment is the strongest sanction that the criminal justice 

system can impose.  This is imposed on repeat offenders or for 

serious offences.  But, imprisonment only follows after a series 

of steps that have a less severe effect on fundamental rights, and 

are tailored by the exercise of a judicial and prosecutorial 

discretion.  The introduction of judicial oversight ameliorates 

injustice arising from the practical implementation of 
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provisions (Jaftha v Schoeman; Van Rooyen v Stoltz). 

AUTHORITIES PARTICULARLY RELEVANT  

20. The Appellants place particular reliance on the following authorities: 

20.1. Bernstein v Bester NNO 1996 (2) SA 751 (CC); 

20.2. Prince v The President Cape Law Society 2002 (2) SA 794 (CC); 

20.3. Minister of Police v Kunjana 2016 (9) BCLR 1237 (CC); and 

20.4. R v Malmo-Levine; R. v. Caine [2003] SCC 74. 

DATED AT SANDTON ON THIS THE 14TH DAY OF SEPTEMBER 2017. 

TJB BOKABA SC 

S POSWA-LEROTHOLI 

P MHLANA 

P JARA 

 


