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APPELLANTS’ WRITTEN SUBMISSIONS 

 

OVERVIEW 

1. The Appellants appeal the order of constitutional invalidity delivered by the 

Western Cape Division of the High Court (“High Court”) per Davis J (Saldanah and 

Boqwana JJ concurring) on 31 March 2017 (“High Court order”).1 

2. The High Court declared provisions of the Drugs and Drugs Trafficking Act 140 of 

1992 (“Drugs Act”) and the Medicines Control Act 101 of 1965 (“Medicines Act”) 

prohibiting the use, possession, purchase, cultivation of and dealing2 in cannabis to 

be Constitutionally inconsistent and thus invalid (“the provisions”). 

                                                 
1  In terms of Rule 16(2) of the Constitutional Court Rules. 
2  The High Court order included a declaration that section 5(b) of the Drugs Act, which prohibits 

dealing in drugs, was constitutionally invalid in relation to cannabis. 
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3. This Court must confirm the constitutional invalidity of the provisions.3 

4. The Appellants oppose the confirmation.  We submit that the whole judgment and 

order of the High Court must be set aside on the following grounds, that: 

4.1. the Respondents’ reliance on the right to privacy was not properly pleaded 

and ventilated before the High Court;4 

4.2. the Respondents’ right to privacy was not infringed as inter alia they could 

not harbour a legitimate expectation of privacy in relation to the use, 

possession, purchase, cultivation of and dealing in cannabis;5 

4.3. if the Respondents’ right to privacy was infringed, that infringement is 

justifiable in terms of section 36 of the Constitution;6 and 

4.4. the High Court judgment is undermined by its incorrect application of the 

principles relating to evidence, foreign law, and court procedure.7 

INTRODUCTION 

The nature, use and effect of cannabis 

5. ‘Cannabis’ is a generic term used to denote the several psychoactive preparations of 

the cannabis plant.8  Cannabis is ‘psychoactive’ because it contains ‘cannabinoids’, 

which are chemical compounds that modulate neurotransmitters in the brain.9  

This modifies the perception, mood, cognition, behaviour, and motor functions of 

the person that uses cannabis.10  Hence, cannabis is a psychoactive drug and a 

                                                 
3  Section 167(5) of the Constitution. 
4  Notice of Appeal Record Vol 14 pp 1350-8 paras 1-15. 
5  Notice of Appeal Record Vol 14 pp 1367-73 paras 34-51. 
6  Notice of Appeal Record Vol 14 pp 1373-82 paras 52-73. 
7  Notice of Appeal Record Vol 14 pp 1339-67 paras 17-33; pp 1382-6 paras 74-84. 
8  WHO Report Record Vol 11 p 883 para 2.1.1. 
9  WHO Report Record Vol 11 p 883 para 2.1.1. 
10  Health AA Record Vol 5 p 413 para 52; p 442 para 108.1; WHO Report Vol 11 p 900 para 4.1.1. 
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hallucinogen.11 

6. Cannabis’ psychoactive effects are due to its high content of the psychoactive agent, 

Delta-9-Tetrahydrocannabinol, known as “THC”.12  The potency of THC in an 

individual plant depends on its growing conditions, genetic characteristics, the 

ratio of THC to other cannabinoids and the part of the plant that is used.13 

7. There has been an upward trend in the mean THC of confiscated cannabis with 

“dramatic increases in THC content over the past decade, from around 3% to 12-16% 

or higher”.14  Sophistication in cultivation methods (such as indoor hydroponic 

farming and plant-breeding techniques) have produced cannabis with an average 

potency that is 2-3 times greater than traditional herbal cannabis.15  The known 

chemical composition of cannabis is constantly changing, with new non-

cannabinoid and cannabinoid constituents of the plant being discovered 

frequently.16 

8. Short-term cannabis intoxication is marked by disturbances in the level of 

consciousness, cognition, perception, affect or behaviour, and other 

psychophysiological functions and responses.17  Attention, concentration, planning, 

decision-making, impulsivity, inhibition (self control of responses), reaction time, 

risk taking, verbal fluency and working memory are impaired in a dose-dependent 

manner.  Because cannabis acutely impairs motor coordination, it interferes with 

driving ability and increases the risk of injury.18 

9. At higher doses, negative effects include acute psychosis (potentially developing 

into schizophrenia over time), auditory and/or visual illusions, pseudo-

                                                 
11  NDMP Record Vol 6 p 524. 
12  WHO Report Record Vol 11 p 884 para 2.1.2. 
13  WHO Report Record Vol 11 p 885 para 2.1.2. 
14  WHO Report Record Vol 11 p 885 para 2.1.3; Health AA Record Vol 5 p 410 para 42. 
15  Health AA Record Vol 5 p 410 para 42; WHO Report Record Vol 11 p 885 para 2.1.3; SAPS SA Record 

Vol 4 p 329 para 11. 
16  WHO Report Record Vol 11 p 884 para 2.1.2. 
17  WHO Report Record Vol 11 p 16 p 889; Health AA Vol 5 p 418 para 62. 
18  WHO Report Record Vol 11 pp 904-9 para 5. 
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hallucinatory responses, and ataxia from selective reflex impairment.19 

10. Prolonged use leads to psychological dependence, tolerance, and withdrawal 

symptoms on cessation.20  Cannabis dependence is regarded as persistence with 

substance use despite clear evidence of overtly harmful consequences.21  Long-

term users are likely to be less educated and marginalised without access to social 

services and only seeking treatment when it is too late.22 

11. The long-term consequences of cannabis use include negative educational 

outcomes, the use of other illicit drugs, cognitive impairment, mental disorders 

(psychosis, depression, anxiety) and suicidality.23  Long-term users display 

symptoms of chronic bronchitis: coughing, production of sputum, and wheezing.24  

These symptoms are greater than in instances involving tobacco smoking.25  Long-

term use eventually causes non-communicable disease such as: respiratory 

diseases, including chronic bronchitis and chronic obstructive pulmonary disease; 

cardiovascular disease, including strokes; and cancer.26 

12. Cannabis is the most common illicit drug used in South Africa, especially amongst 

youth.27  It is usually smoked in a cocktail containing varying amounts of cheap 

heroine and cocaine with street names such as “Nyaope”, “Sugars”, “Whoonga”, 

“Tik”.28  These concoctions also contain rat poison, cleaning detergents, 

antiretrovirals, methamphetamines and other illicit drugs.29  They are highly 

addictive, inexpensive and target the youth almost exclusively,30 with 1,578 youth 

                                                 
19  Health AA Vol 5 p 419 para 65; pp 434-5 paras 95-6. 
20  Health AA Record Vol 5 p 429 para 83. 
21  WHO Report Vol 11 p 910 para 6.1.1; Health AA Vol 5 p 433 para 92. 
22  Health AA Vol 5 pp 417-8 para 61. 
23  WHO Report Vol 11 p 909 para 6.1; p 917 para 6.1.6. 
24  Health AA Record Vol 5 p 423 para 72. 
25  Health AA Record Vol 5 p 424 para 73; p 440 para 105.6 
26  WHO Report Vol 11 p 890 para 2.1.6; pp 920-5; Health AA Vol 5 p 415 para 56; p 419 para 65; p 425 

para 75; p 440 para 105.4. 
27  SACENDU Report: Record Vol 4 p 379 l 15. 
28  Health AA Record Vol 5 p 427 para 79. 
29  Health AA Record Vol 5 p 428 para 80. 
30  Health AA Record Vol 5 p 455 para 129.6. 
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treated across seven treatment centres in the latter half of 2008.31 

13. Cannabis is often used in conjunction with mandrax and known as “white pipe”.32  

Cannabis is a major contributor to illegal mandrax trade and use.33 

14. Poly-substance abuse remains high across provinces with 48% to 65% of patients 

indicating more than one substance of abuse.34  The proportion of patients seeking 

treatment for use of street concoctions has seen increases in Gauteng and remains 

high but stable in KZN.35  Between 2009 and 2013, the percentage of users 

admitted for treatment increased from 14% to 25%.36 

15. Cannabis is the most common primary substance of abuse for patients younger 

than 20 years old, with up to 78% of patients being black.37  12.8% of learners in 

grades 8 to 10 have used cannabis and 9.2% did so in the previous month.38 

16. Although not perceived as a problem by youth, adolescent treatment, demand, 

trauma, and arrestee data clearly reflect the burden that cannabis use has to the 

health, social welfare, and criminal justice systems in South Africa.39  Cannabis use 

before age 17 recorded clear and consistent associations with all adverse young 

adult outcomes; namely, reduction in the odds of high school completion, degree 

attainment, and substantially increased odds of later cannabis dependence, use of 

other illicit drugs and suicide attempt.40 

17. Heavy adolescent use increases the risk of leaving high-school education and of 

                                                 
31  Health AA Record Vol 5 p 428 para 81. 
32  WHO Report Record Vol 11 p 891; SAPS SA Record Vol 4 p 332 paras 19-20; Health AA Record Vol 5 

p 427 para 79; p 428 para 82. 
33  SAPS SA Record Vol 4 p 332 para 20; SAPS SA Record Vol 12 p 1090 para 12. 
34  SACENDU Report Record Vol 4 p 379 ll 29-30. 
35  SACENDU Report Record Vol 4 p 379 ll 31-2. 
36  SACENDU Report Record Vol 4 p 383 ll 33-4; Health AA Record Vol 5 p 416 para 58. 
37  Health AA Record Vol 5 p 416 para 58. 
38  WHO Report Record Vol 11 p 904. 
39  Health AA Record Vol 5 p 416 para 59. 
40  Health AA Record Vol 5 pp 431-2 para 89; National Drug Master Plan Record Vol 6 p 488; WHO 

Report Record Vol 11 p 902 para 4.1.4. 
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experiencing job instability in young adulthood.41  Adults who have used cannabis 

since adolescence show reduced brain connectivity,42 and long-term use is 

hazardous to the white matter of the developing brain.43 

PLEADINGS BEFORE THE HIGH COURT 

The issues were not properly formulated 

18. We submit that the respondents failed to plead their case properly and accurately 

so as to accord with the established principles of litigation. 

19. From the outset, the Appellants have maintained that privacy had not been 

properly raised and had “been tabulated as one of [a] conglomerate of rights”.44  The 

respondents’ papers are deficient and fail to meet trite law standards.45 

The Deficient Content of the Respondents’ Pleadings 

20. The Respondents’ pleadings did not pertinently deal with privacy,46 but were 

premised on equality47 and religious rights.48  Prince only mentions privacy four 

times in a sixty page founding affidavit.49 

21. The deficiency does not end with the Respondents’ pleadings: 

21.1. Contrary to established authority,50 Prince’s Rule 16A notice made no 

                                                 
41  Health AA Record Vol 5 p 431 para 87. 
42  WHO Report Record Vol 11 p 901 para 4.1.2. 
43  WHO Report Record Vol 11 p 901 para 4.1.2. 
44  Acton POC para 15 Record Vol 1 pp 30-1; Rubin POC para 15 Record Vol 1 pp 92-4; Prince FA para 8 

Record Vol 2 pp 142-3; Record of Court Proceedings Record Vol 17 p 1568; p 1618. 
45  Record of Court Proceedings Record Vol 17 pp 1616-7. 
46  High Court judgment Record Vol 14 p 1290 para 11. 
47  Prince FA Record Vol 2 pp 141-2 paras 2-5; pp 155-6 paras 58-60. 
48  Prince FA Record Vol 2 p 142 paras 4-6; p 145 para 17; p 147 paras 21 and 23; p 148 paras 26 and 

27; p 149 para 33. 
49  Prince FA Record Vol 2 p 141 para 1; p 146 para 20; p 149-50 paras 33-4. 
50  Shaik v Minister of Justice and Constitutional Development 2004 (3) SA 599 (CC) paras 24-5. 



 8 

mention of privacy.51  It states that the provisions impact 

“disproportionately on the core of Rastafari existence” and “unduly favours 

one class of consumers at the expense of others for no justifiable reasons thus 

violating our equality and dignity laws”.  Yet the High Court itself solicited 

the submissions of amici to make out a case on privacy.52 

21.2. When asked by the Court to characterise his case in oral argument, Prince 

framed it on the basis of equality and religious rights.53  This pattern is 

repeated throughout Prince’s oral argument.54  Privacy is only raised in 

Prince’s oral argument by the High Court itself.55 

21.3. Prince does mention privacy once in his oral argument.  But, only so that he 

may explicitly disavow the right.  This is highlighted by the following: 

“BOQWANA J: Doesn’t it go beyond the right to privacy?  Trading 

and distribution and commercialising it, doesn’t 

that go beyond the right to privacy? 

MR PRINCE: No, but we are saying that this is not just something 

that we should be allowed in private, as if it is 

something dirty or – that you can only do within 

the confines of your four walls.  We are very proud 

of what it is that we are doing.”56 

21.4. Acton similarly disavows the right to privacy in his pleadings and seeks to 

use cannabis to communicate with “fellow citizens” and to use it “in the 

company of other humans”.57 

22. This led the Appellants to take the view that Respondents had brought “piecemeal 

                                                 
51  Rule 16A Notice Record Vol 2 pp 157-8. 
52  High Court Judgment Record Vol 14 p 1285 para 6 
53  Record of Court Proceedings Record Vol 15 p 1513. 
54  Record of Court Proceedings Record Vol 15 p 1421; p 1429; p 1432; p 1444; and p 1446. 
55  Despite Prince not mentioning privacy, Davis J puts the issue to him mero motu at Record of Court 

Proceedings Record Vol 15 p 1413; p 1414; p 1423; p 1440; p 1442; and p 1465. 
56  Record of Court Proceedings Record Vol 15 p 1449. 
57  Acton POC Record Vol 1 p 37 para 20.11; Rubin POC Record Vol 1 p 100 para 20.11. 
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litigation” relating to “issues which were settled by the Constitutional Court” by 

“simply rehash[ing] the allegations he made in the Prince case with minor 

modifications”.58  Stare decisis made it “no longer open to the applicant to revive his 

constitutional complaints which [were] previously dealt with”.59 

23. The High Court described the Respondents’ pleadings as “not particularly easy to 

divine”,60 “lack[ing] [in] legal precision particularly in framing the relief sought”,61 

“couched in imprecise terms”,62 “framed in somewhat general terms”.63  That the 

Respondents’ papers “made it even more difficult” for the Court “to determine an 

issue of considerable social importance”.64  And, that a “considerable amount of the 

documentation filed by the applicants proved to be of very little assistance in the 

determination of the case.”65 

24. However, the most apt summary of the Respondents’ pleadings is the High Court’s 

finding that the “applicants invoked a veritable constitutional laundry list to argue 

that the criminal prohibition of the use and possession of cannabis in their own homes 

and ‘properly designated places’ was unconstitutional”.66 

25. Despite these findings, the High Court selectively quoted from Prince’s affidavit to 

justify that he had properly pleaded his case and that “the core of this case and thus 

the main challenge against the legislation” was the right to privacy.67  But, even this 

single extract is not a fair sample as it omits the entire paragraph, which 

contextualises Prince’s claim as relating to equality, and not privacy.68 

                                                 
58  Prince FA Record Vol 2 pp 170-1 paras 12-3; State Plea para 21.2 Record Vol 1 p 54. 
59  Prince FA Record Vol 2 p 171 para 16. 
60  High Court Judgment Record Vol 14 p 1282 para 3. 
61  High Court Judgment Record Vol 14 p 1282 para 3. 
62  High Court Judgment Record Vol 14 p 1285 para 5. 
63  High Court Judgment Record Vol 14 p 1283 para 4. 
64  High Court Judgment Record Vol 14 p 1285 para 5. 
65  High Court Judgment Record Vol 14 p 1285 para 6. 
66  High Court Judgment Record Vol 14 p 1290 para 11. 
67  High Court Judgment Record Vol 14 p 1295 para 20. 
68  Prince FA Record Vol 2 p 41 para 1. 
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The Law on pleading constitutional issues  

26. It is established that an applicant must clearly define and identify the issues 

between the parties.  As this Court unanimously held in Molusi: 

“It is trite law that in application proceedings the notice of motion and 

affidavits define the issues between the parties and the affidavits embody 

evidence.  As correctly stated by the Supreme Court of Appeal in Sunker: 

‘If an issue is not cognisable or derivable from these sources, there is 

little or no scope for reliance on it.  It is a fundamental rule of fair 

civil proceedings that parties . . . should be apprised of the case which 

they are required to meet; one of the manifestations of the rule is 

that he who [asserts] . . . must . . . formulate his case sufficiently 

clearly so as to indicate what he is relying on.’ 

The purpose of pleadings is to define the issues for the other party and the 

Court.  And it is for the Court to adjudicate upon the disputes and those 

disputes alone.  Of course, there are instances where the court may, of its 

own accord (mero motu), raise a question of law that emerges fully from the 

evidence and is necessary for the decision of the case as long as its 

consideration on appeal involves no unfairness to the other party against 

whom it is directed.  In Slabbert the Supreme Court of Appeal held: 

‘A party has a duty to allege in the pleadings the material facts upon 

which it relies.  It is impermissible for a plaintiff to plead a particular 

case and seek to establish a different case at the trial.  It is equally 

not permissible for the trial court to have recourse to issues falling 

outside the pleadings when deciding a case.’”69 

27. An applicant “must stand or fall by its founding affidavit”.70  Facts relevant to relief 

must be set out “simply, clearly and in chronological sequence” in the “affidavits 

                                                 
69  Molusi v Voges N.O. 2016 (3) SA 370 (CC) at paras 27-8. 
70  President of the RSA v South African Rugby Football Union 2000 (1) SA 1 (CC) para 150. 
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which support the notice of motion”.71 

28. A contrary approach is indeed antithetical to “established practice” in litigation: 

“A litigant cannot, as it were, throw a mass of material contained in the 

record of an enquiry at the Court and his opponent, and merely invite them 

to read it so as to discover for themselves some cause of action which might 

lurk therein, without identifying it.  If this were permissible, the essence of 

our established practice which is designed and which still evolves as a means 

of accurately identifying issues and conflicts so that the Court and the 

litigants should be properly apprised of the relevant conflicts, would be 

destroyed.”72 

29. The need for accurate and proper pleadings is heightened in constitutional 

litigation.  In Shaik, this Court considered the importance of a Rule 16A notice: 

“The minds of litigants (and in particular practitioners) in the High Courts 

are focussed on the need for specificity by the provisions of Uniform 

Rule 16A(1).  The purpose of the rule is to bring the case to the attention of 

persons (who may be affected by or have a legitimate interest in the case) 

the particularity of the constitutional challenge, in order that they may take 

steps to protect their interests.  This is especially important in those cases 

where a party may wish to justify a limitation of a Chapter 2 right and 

adduce evidence in support thereof. 

It constitutes sound discipline in constitutional litigation to require 

accuracy in the identification of statutory provisions that are attacked on 

the ground of their constitutional invalidity.  This is not an inflexible 

approach.  The circumstances of a particular case might dictate otherwise.  

It is, however, an important consideration in deciding where the interests of 

justice lie.”73 

30. In the Prince case, this Court laid down the following duties on a litigant that brings 

                                                 
71  Reynolds NO v Mecklenberg (Pty) Ltd 1996 (1) SA 75 (W) at 78.  Affirmed in Helen Suzman 

Foundation v President of the Republic of South Africa; Glenister v President of the Republic of South 
Africa 2015 (2) SA 1 (CC) para 35ff. 

72  Lipshitz and Shwartz, NNO v Markowitz 1976 (3) SA 772 (W) at 775-6. 
73  Shaik v Minister of Justice and Constitutional Development 2004 (3) SA 599 (CC) paras 24-5.  See also 

South African Transport and Allied Workers Union v Garvas 2013 (1) SA 83 (CC) paras 113-4. 
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a constitutional challenge:74 

30.1. A litigant “must place before the court information relevant to the 

determination of the constitutionality of the impugned provisions”. 

30.2. This was “necessary to warn the other party of the case it will have to meet, 

so as allow it the opportunity to present factual material and legal argument 

to meet that case”. 

30.3. The standard is that “[t]he other party must be left in no doubt as to the 

nature of the case it has to meet and the relief that is sought”. 

30.4. Parties cannot “hope to supplement and make their case on appeal”. 

31. These comments are in line with the fundamental principle that it is not for the 

Courts to fashion and tailor cases between the parties in a quest to fulfil what they 

believe to be societal interests.  The Supreme Court of Appeal has held: 

“[Courts] do not, or should not, sally forth each day looking for wrongs to 

right.  We wait for cases to come to us, and when they do we normally decide 

only questions presented by the parties.  Counsel almost always know a 

great deal more about their cases than we do.”75 

32. In summary, the law requires that: 

32.1. An applicant must clearly define and identify the issues. 

32.2. This is because the cornerstone of litigation is that a party must know the 

case that they are required to meet. 

32.3. It is impermissible for a litigant to throw a mass of material at their 
                                                 
74  Prince v Law Society of the Cape of Good Hope 2001 (2) SA 388 (CC), para 22. 
75  Minister of Justice and Correctional Services v Estate Late James Stransham-Ford 2017 (3) SA 152 

(SCA) para 24. 
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opponent and expect them to make out their cause of action. 

32.4. The widespread implications of constitutional litigation place a strict and 

heightened duty on a litigant to fulfil these obligations. 

32.5. Courts must guard against compromising their independence by entering 

the fray and formulating a case that is not before them. 

33. In the circumstances, the Respondents failed to properly plead the right to privacy 

in a simple and clear manner in their papers such as to properly inform the 

Appellants of the case that they had to meet.  Of particular concern is: 

33.1. The Respondents’ comparatively negligible reliance on the right to privacy 

as opposed to those to equality, dignity, and religious and cultural rights. 

33.2. The Respondents’ Rule 16A notice makes no mention of the right to privacy 

and patently does not comply with this Court’s decision in Shaik. 

33.3. The High Court ignored established authority to characterise the issues as 

it wished without regard to the case the Respondents’ actually made. 

34. The High Court’s deviation was such that it transmogrified the Respondents’ actual 

case into a case that it wished to decide, thus impermissibly extending beyond its 

remit and ignoring the caution of the SCA in Fischer: 

“There may also be instances where the court may mero motu raise a 

question of law that emerges fully from the evidence and is necessary for the 

decision of the case.  That is subject to the proviso that no prejudice will be 

caused to any party by its being decided.  Beyond that it is for the parties to 

identify the dispute and for the court to determine that dispute and that 

dispute alone. 

It is not for the court to raise new issues not traversed in the pleadings or 

affidavits, however interesting or important they may seem to it, and to 
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insist that the parties deal with them.  The parties may have their own 

reasons for not raising those issues.  A court may sometimes suggest a line of 

argument or an approach to a case that has not previously occurred to the 

parties.  However, it is then for the parties to determine whether they wish 

to adopt the new point. …  If they wish to stand by the issues they have 

formulated, the court may not raise new ones or compel them to deal with 

matters other than those they have formulated in the pleadings or affidavits. 

This last point is of great importance because it calls for judicial restraint.  

…  It is a far cry from that for a court to raise issues that do not emerge from 

the papers and have not been canvassed in the affidavits and require that 

those be argued instead of hearing oral evidence and deciding the issues 

raised by the parties.76 

35. We submit that the High Court’s deviation is such that it is a far-cry from the 

procedural shortcomings that this Court has previously countenanced,77 or an 

instance where the parties overlook a legal question arising from the facts.78  Its 

mischaracterisation falls within the ambit of the SCA’s warning.  The High Court 

should not have determined the matter on the basis of privacy. 

36. That the Respondents have elected not to have counsel argue the matter on their 

behalf does not help them.79  The Respondents were legally represented in drafting 

their pleadings and Prince himself is legally qualified.80  They were also urged by 

the High Court to obtain legal assistance, which was consistently denied and 

refused.81  Indeed, Prince was legally represented in Prince 2 and dismissed his 

counsel.82  

37. We submit that where legal counsel is proffered upon a litigant in the know, that 

litigant cannot refuse counsel to gain a tactical exemption from the requirements 

                                                 
76  Fischer v Ramahlele 2014 (4) SA 614 (SCA) paras 13-5.  See also Cape Town City v South African 

National Roads Authority 2015 (3) SA 386 (SCA) para 10. 
77  KwaZulu-Natal Joint Liaison Committee v MEC Department of Education, KwaZulu-Natal 2013 (4) SA 

262 (CC) para 28. 
78  Director of Public Prosecutions, Transvaal v Minister of Justice and Constitutional Development 2009 

(4) SA 222 (CC) para 38. 
79  Record of Court Proceedings Record Vol 17 p 1581. 
80  Record of Court Proceedings Record Vol 15 p 1395; Vol 17 p 1581. 
81  Record of Court Proceedings Record Vol 15 p 1395; Vol 17 pp 1581-2. 
82  Record of Court Proceedings Record Vol 15 p 1419. 



 15 

governing litigation.  Even more so when the implications of that litigation are far-

reaching and extend beyond the narrow interests of the litigants themselves. 

THE RESPONDENTS DID NOT ESTABLISH A RIGHTS VIOLATION 

38. The established approach to rights-based legislative challenges was described by 

this Court in Ferreira as a two stage process.  The first entails “an enquiry into 

whether there has been an infringement of the … guaranteed right” and that “it is for 

the applicants to prove the facts upon which they rely for the claim of infringement of 

the particular right in question”.83 

39. The onus first lies with the party alleging the violation, who must demonstrate that 

a right has been infringed.  That party must show that the legislation falls within 

the ambit of the particular constitutional right and, importantly, must prima facie 

prove that the legislative target impedes or limits that right. 

40. In the context of privacy, “[t]he party seeking suppression of the evidence must 

establish both that he or she has a subjective expectation of privacy and that the 

society has recognized that expectation as objectively reasonable.”84 

41. The Respondents bear the onus of proving that the personal use, possession, 

purchase, cultivation of dealing in cannabis attracts a subjective expectation of 

privacy that society recognises as objectively reasonable, and that the provisions 

limit this right.  To do so they must “prove the facts upon which they rely for the 

claim of infringement of the particular right in question”. 

42. The Respondents failed to discharge this sacrosanct onus. 

42.1. First, the Respondents’ pleadings, on their face, fail to make out a case that 

they enjoy a subjective expectation of privacy and that the society has 

recognized that expectation as objectively reasonable. 
                                                 
83  Ferreira v Levin NO 1996 (1) SA (CC) para 44. 
84  Bernstein v Bester NNO 1996 (2) SA 751 (CC) para 75. 
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42.2. Second, where the Respondents make claims these claims are either wholly 

unsubstantiated or substantiated by unauthoritative research and personal 

opinions, which cannot be regarded as evidence of any credible 

provenance.  This is made clearer by the Appellants having placed expert 

evidence and reports before the High Court that seriously and 

unambiguously refute the Respondents’ fallacious assertions. 

42.3. The Record indicates that, despite the High Court’s efforts to badger a 

concession from counsel that privacy was violated, none was made.85 

43. The High Court, in spite of the above, simply requested that the Respondents 

proceed on the basis that they had established a rights violation.86 

44. The High Court pressed the Appellants’ counsel extensively during argument to 

address a privacy violation,87 and claimed that the onus was “formalistic”.88  When 

the Appellants’ counsel pointed out that “none of the applicants offered any clinical 

or scientific evidence for their claims” the High Court opined that it was “supposed to 

be the government that shows the justification”.89 

45. We submit that the Respondents failed to discharge the onus to establish that their 

right to privacy was violated.  Accordingly, the High Court erred in concluding that 

using a small quantity of cannabis in the intimacy of the home attracts the right to 

privacy, and that the cultivation of a cannabis plant in the garden of one’s home for 

personal consumption attracts the right to privacy.90 

THE RIGHT TO PRIVACY HAS NOT BEEN VIOLATED 

46. The test that an applicant must satisfy to establish the right to privacy was set out 

                                                 
85  Record of Court Proceedings Record Vol 17 p 1446-50. 
86  Record of Court Proceedings Vol 15 p 1440. 
87  Record of Court Proceedings Vol 17 p 1568; p 1571-5; p 1619. 
88  Record of Court Proceedings Vol 17 p 1568; p 1575. 
89  Record of Court Proceedings Vol 17 p 1604. 
90  High Court judgment Record Vol 14 p 1298 paras 25-6. 
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in Bernstein.91  This Court held that: 

“The party seeking suppression of the evidence must establish both that he 

or she has a subjective expectation of privacy and that the society has 

recognized that expectation as objectively reasonable….  [T]he scope of a 

person’s privacy extends a fortiori only to those aspects in regard to which a 

legitimate expectation of privacy can be harboured.”92 

47. It is therefore clear that an applicant must establish the existence of such a 

“legitimate expectation” on two bases, namely, that: 

47.1. the applicant holds a subjective expectation of privacy; and 

47.2. society has recognised the expectation as objectively reasonable. 

Subjective Expectation 

48. In respect of the subjective expectation, an applicant must explain the 

permissibility of any possible waivers of privacy.93  You cannot expect privacy if 

you have consented explicitly or implicitly to having your privacy invaded.94 

49. This Court has distinguished between privacy within the individual domain and the 

social domain.  Only the individual domain, narrowly construed, is regarded as the 

“inviolable core” that precludes external intervention. 

49.1. This is because the “most intimate core of privacy” is “narrowly 

construed”.95  It is a “sphere of private intimacy and autonomy”.96 

49.2. The inviolable core is left behind and becomes subject to limitations once 

                                                 
91  Bernstein v Bester NNO 1996 (2) SA 751 (CC). 
92  Bernstein v Bester NNO 1996 (2) SA 751 (CC) para 75. 
93  Bernstein v Bester NNO 1996 (2) SA 751 (CC) para 76. 
94  Currie & De Waal “The Bill of Rights Handbook” 6ed (Juta, 2013) at p 298. 
95  Bernstein v Bester NNO 1996 (2) SA 751 (CC) para 77. 
96  Teddy Bear Clinic for Abused Children v Minister of Justice and Constitutional Development 2014 (2) 

SA 168 (CC) para 64. 
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an individual enters into relationships with persons: 

“This inviolable core is left behind once an individual enters into 

relationships with persons outside this closest intimate sphere; the 

individuals’ activities then acquire a social dimension and the right to 

privacy in this context becomes subject to limitation.”97 

49.3. Where “a person moves into communal relations and activities such as 

business and social interaction, the scope of personal space shrinks”.98  

Privacy is “less intense as it moves away from that core”.99 

49.4. Where activities pertain to the public sphere a reasonable expectation of 

privacy cannot be subjectively held.100 

49.5. Adding a social element does not obliterate the privacy right, but 

attenuates it101 and permits the limitation of the right.102 

50. The High Court itself acknowledged that the privacy right is limited.103  That the 

“most intimate core”, which the High Court held the privacy violation in casu 

amounted to “is narrowly construed” and is left once “an individual enters into 

relationships with persons outside this closest intimate sphere”.104 

Private dwelling 

51. Notwithstanding, the High Court found that a “private dwelling” amounts to the 

“inviolable core” of the privacy right such that any conduct within its confines 

precludes interference from the outside community or the State.  This is incorrect, 

we submit. 

                                                 
97  Bernstein v Bester NNO 1996 (2) SA 751 (CC) para 77. 
98  Gaertner v Minister of Finance 2014 (1) SA 442 (CC) para 49. 
99  Investigating Directorate: SEO v Hyundai Motor Distributors 2001 (1) SA 545 (CC) para 18. 
100  Bernstein v Bester NNO 1996 (2) SA 751 (CC) para 85. 
101  Gaertner v Minister of Finance 2014 (1) SA 442 (CC) para 49. 
102  Investigating Directorate: SEO v Hyundai Motor Distributors 2001 (1) SA 545 (CC) para 16. 
103  High Court judgment Record Vol 14 p 1296 para 21. 
104  Bernstein v Bester NNO 1996 (2) SA 751 (CC) para 77. 
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52. Private dwellings are often inhabited by multiple persons, usually of a familial or 

social relationship.  The presence of co-inhabitants moves privacy away from the 

“inviolable core” and reduces the subjective expectation of privacy. 

53. Private dwellings cannot constitute the “inviolable core” of privacy as a general rule, 

and regardless of whether they are inhabited alone or with others who enjoy an 

independent right to privacy.  It is unreasonable for someone to expect utmost 

privacy in their intimate space when that space is shared by others. 

54. Cannabis is dependence producing and over time its use becomes habitual.  The 

effect of the High Court judgment is that a cannabis user must choose between 

either exhibiting anti-social behaviour and remaining in their private dwelling to 

use cannabis, or entering the public domain and using cannabis in contravention of 

the law.  It is not difficult to surmise that cannabis will be used immediately prior to 

departing a private dwelling and entering the public domain, where the effect of 

cannabis use persists.  Although alcohol’s effects persist after consumption, this 

conduct is regulated, proscribing intoxication in public and driving a vehicle while 

under the influence of liquor. 

55. Cannabis is often used in a township setting where dwellings are cramped and 

close in proximity.  Private dwellings are inextricably linked to communal facilities, 

with lavatories and gardens being shared by multiple inhabitants.  This is the lived 

experience of the overwhelming majority of South Africans, whose subjective 

expectation of privacy differs from a suburban setting. 

56. This Court has repeatedly emphasised the importance of context.105  Interpretation 

“will often necessitate close attention to the socio-economic and institutional context 

in which a provision under examination functions.  In addition it will be important to 

pay attention to the specific factual context that triggers the problem requiring 

                                                 
105  Zondi v MEC for Traditional and Local Government Affairs 2005 (3) SA 589 (CC); Dawood v Minister of 

Home Affairs 2000 (3) SA 936 (CC); Mohlomi v Minister of Defence 1997 (1) SA 124 (CC); Minister of 
Home Affairs v Fourie 2006 (1) SA 524 (CC). 
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solution”.106 

57. A “private dwelling” differs from suburb to township, from informal settlements to 

villages.  The State has designed programs discouraging citizens from smoking 

cigarettes in dwellings.  The High Court’s order reverses the gains in educating the 

public on the dangers of passive tobacco smoke and promotes smoking an even 

more dangerous substance within confined spaces. 

58. We submit that in this context a “private dwelling” cannot amount to the “inviolable 

core” of privacy in all circumstances so as to preclude State or community 

interference. 

High Court order does not relate to privacy 

59. The relief sought by the respondents and granted by the High Court in itself 

extends beyond a subjective expectation of privacy. 

60. Prince’s notice of motion on which the High Court placed much reliance,107 refers to 

“communal consumption”.108  And, the notice of motion challenged section 5(b) of 

the Drugs Act, which prohibits dealing in dependence-producing substances.109 

61. The High Court order extends to the “purchase” of and, by implication, dealing in, 

cannabis.110  This goes far beyond the “inviolable core” of the privacy right, the 

ostensible basis for making the order.  Construed as the basis for its order, the 

High Court’s own reasons why the right to privacy has been violated does not 

justify the High Court’s order, which permits commercial trade in cannabis. 

62. We accordingly submit that no subjective expectation of privacy accrues to the use, 

                                                 
106  South African Police Service v Public Servants Association obo Barnard 2007 (3) SA 521 (CC) para 20. 
107  High Court judgment Record Vol 14 p 1283 para 4(b). 
108  Prince NOM Record Vol 2 p 137 para 1; High Court judgment Record Vol 14 pp 1282-3 para 4. 
109  Prince NOM Record Vol 2 p 137 para 1; Acton POC Record Vol 1 p 26 para 13.3 and Rubin POC 

Record Vol 1 p 88 para 13.3. 
110  High Court judgment Record Vol 14 p 1344 para 132. 
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possession, cultivation, purchase of and dealing in cannabis. 

Objective Expectation 

63. The objective enquiry requires that subjective privacy intuitions are recognised by 

society as objectively reasonable.111  What is reasonable depends on the values 

attaching to the reasonableness standard.112 

64. In Prince 2113 this Court held that the State is entitled to enact legislation to prohibit 

anti-social conduct: 

“In a democratic society the Legislature has the power and, where 

appropriate, the duty to enact legislation prohibiting conduct considered by 

it to be anti-social and, where necessary, to enforce that prohibition by 

criminal sanctions.  In doing so it must act consistently with the 

Constitution, but if it does that, courts must enforce the laws whether they 

agree with them or not.”114 

65. In Gaertner, this Court affirmed that the State may regulate the private sphere “to 

ensure that the individual’s pursuit is compatible with the community’s interest in the 

realisation of collective goals and aspirations”.115 

66. In Jordan, this Court rejected the proposition that the State is not entitled to 

regulate criminal activity in the private sphere: 

“I do not accept that a person who commits a crime in private, the nature of 

which can only be committed in private, can necessarily claim the protection 

of the privacy clause….  The law should be as concerned with crimes that are 

committed in private as it is with crimes that are committed in public.”116 

67. The private use, possession, cultivation, purchase of and dealing in cannabis are not 
                                                 
111  Bernstein v Bester NNO 1996 (2) SA 751 (CC) para 76. 
112  Currie & De Waal “The Bill of Rights Handbook” 6ed (Juta, 2013) at p 298. 
113  Prince v The President Cape Law Society 2002 (2) SA 794 (CC). 
114  Prince v The President Cape Law Society 2002 (2) SA 794 (CC) para 108. 
115  Gaertner v Minister of Finance 2014 (1) SA 442 (CC) para 60. 
116  S v Jordan 2002 (6) SA 642 (CC) para 28. 
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recognised as objectively reasonable by society’s values.  They cause various social 

ills that extend beyond the private domain and affect families, communities and 

society in general. 

68. Cannabis is generally inhaled by smoking.  Peak intoxication is reached within 15 to 

30 minutes and the effects last for three hours.117  Cannabinoids remain in the body 

for long periods and accumulate after repeated use.118  As a result, the effects of 

cannabis linger for several days, and the more cannabis consumed, the higher the 

level of cannabinoids in the body.119 

69. Cannabis may be ingested orally, the effect is then delayed relative to smoking, 

taking between 30 minutes to two hours to take effect, but persisting thereafter for 

a greater duration.120 

70. Cannabis causes the user to lose motor skills, causing difficulty in driving and 

operating machinery.121  Acute consumption is associated with fatal motor vehicle 

collisions.122  Drivers who use cannabis within three hours of driving are twice as 

likely to cause a vehicle collision as those not under the influence.123 

71. Cannabis also affects the development of the foetus during pregnancy.124  Pre-natal 

exposure is associated with deficits in language, attention, areas of cognitive 

performance, and delinquent behaviour in adolescence.125  Heavy use of cannabis 

has adverse effects on family formation, mental health, and involvement in drug-

related crime.126 

72. Cannabis use places an undue burden on the health, social welfare, and criminal 

                                                 
117  Health AA Record Vol 5 p 411 para 44; p 414 para 54; WHO Report Record Vol 11 p 884. 
118  Health AA Record Vol 5 p 411 para 44. 
119  Health AA Record Vol 5 p 411 para 45. 
120  Health AA Vol 5 p 414 para 55. 
121  Health AA Record Vol 5 p 420 paras 66-7; WHO Report Record Vol 11 p 900 para 4.1.1. 
122  Health AA Record Vol 5 p 421 para 69; WHO Report Record Vol 11 pp 906-7. 
123  Health AA Record Vol 5 pp 421 para 69; WHO Report Record Vol 11 p 906. 
124  Health AA Record Vol 5 p 430 para 85. 
125  Health AA Record Vol 5 p 430 para 85; WHO Report Vol 11 p 901 para 4.1.3. 
126  Health AA Record Vol 5 p 431 para 88. 
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justice systems in South Africa.127 

72.1. Health services must cater for the treatment, care and rehabilitation of all 

cannabis users.128  The cost of rehabilitation and social reintegration also 

places strain on social welfare systems.129 

72.2. One in ten cannabis users will become dependent and require treatment.130  

This entails drug screening procedures and subsequent treatment 

regimens.131  Treatment strategies include interventions targeting families, 

school settings and targeting vulnerable youth.132 

72.3. There is a relationship between the use of cannabis and criminal 

conduct.133  SAPS explained that domestic violence is related to drug use.134  

There is a link between drugs and criminal activity.135  Substance abuse is a 

significant factor contributing to the overall crime rate.136 

73. These facts also demonstrate why the Respondents’ argument that cannabis falls 

within the violenti non fit injuria principle is misconceived.  The harmful effects of 

cannabis do not only effect the user, but society in general.  Moreover, cannabis use 

has a negative effect on the boni mores.  Social norms that tolerate drug use 

increase the likelihood of cannabis initiation.137 

74. The effects of cannabis extend far beyond the “inner sanctum” or the “inviolable 

core” of the cannabis user.  They affect the broader fabric of society and cause harm 

to others.  It cannot be said that society, through its Parliamentary representatives 

and otherwise, is of the view that a subjective expectation to use cannabis in 

                                                 
127  Health AA Record Vol 5 p 442 para 107.4. 
128  Health AA Record Vol 5 p 463 para 143.1. 
129  Health AA Record Vol 5 p 485 para 42.2 
130  Health AA Record Vol 5 p 436 para 99. 
131  Health AA Record Vol 5 pp 436-7 paras 100-1. 
132  WHO Report Record Vol 11 pp 927-9 para 8.1.1. 
133  SAPS SA Record Vol 4 p 338 para 39. 
134  SAPS SA Record Vol 12 p 1090 para 10. 
135  DPP SA Record Vol 7 p 670 para 40.2; p 674 para 47.2. 
136  International Narcotics Control Strategy Report Record Vol 7 p 678. 
137  WHO Report Record Vol 11 p 886 para 2.1.4. 
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private is objectively reasonable. 

ANY LIMITATION IS REASONABLE AND JUSTIFIABLE 

75. It is only after a rights limitation has been established that the State bears the 

burden of justifying the limitation in terms of section 36(1) of the Constitution.138 

The Nature of the Right to Privacy 

76. The right to privacy is not absolute: It is only the “inner sanctum” of a person, such 

as family life, sexual preference and home environment, which is shielded from 

erosion by conflicting rights of the community.139  The rights of fellow members of 

the community place a corresponding obligation on a citizen.  “Privacy is 

acknowledged in the truly personal realm, but as a person moves into communal 

relations and activities such as business and social interaction, the scope of personal 

space shrinks accordingly.”140 

77. In considering the extent to which a privacy limitation may be justified, a court will 

look at how closely the provision infringes on the “inner sanctum”.141 

78. Where “a person moves into communal relations and activities such as business and 

social interaction, the scope of personal space shrinks”.142 Adding a social element 

does not obliterate the privacy right, but attenuates it.143 

                                                 
138  Moise v Greater Germiston Transitional Local Council: Minister of Justice and Constitutional 

Development Intervening 2001 (4) SA 491 (CC) para 18.  S v Zuma 1995 (2) SA 642 (CC) para 21. 
139  Bernstein v Bester NNO 1996 (2) SA 751 (CC) para 67. 
140  Bernstein v Bester NNO 1996 (2) SA 751 (CC) para 67. 
141  Minister of Police v Kunjana 2016 (9) BCLR 1237 (CC) para 18. 
142  Gaertner v Minister of Finance 2014 (1) SA 442 (CC) para 49. 
143  Gaertner v Minister of Finance 2014 (1) SA 442 (CC) para 49. 
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The Importance of the Purpose of the Limitation 

79. The State is required to show a “substantial state interest” requiring limitation.144 

80. This Court affirmed the State’s power, and duty, to enact legislation prohibiting 

anti-social conduct and to enforce this prohibition by criminal sanction.145 

Curbing drug use and protecting public health and safety 

81. In Prince 2, both the minority and majority judgments accepted that the provisions 

serve an important governmental purpose in the war against drugs.146 

82. This Court recently affirmed the importance of the purpose of the Drugs Act, being 

the “successful prosecution” of “[d]rug related offences”, which “concern illicit and 

harmful drugs that constitute a serious scourge to public safety and well-being”.147 

83. The Medicines Act provides for the registration of medicines and related 

substances to ensure their safety, quality and efficacy.148  The Medicines Act 

establishes the Medicines Control Council, which considers whether medicine is 

suitable for its intended purpose and assesses its relative risk against its benefits.  

The proper regulation of medicines is an essential element of any public health 

system.  The prohibition therefore protects the health, safety and psychological 

well-being of persons affected by the use of cannabis. 

84. This Court accepted that the purpose of the Drugs Act and Medicines Act is to 

protect the general public against harm caused by the use of drugs.149 

85. The provisions serve to foster social cohesion and protect the interests of children 

                                                 
144  Magajane v Chairperson Northwest Gambling Board 2006 (5) SA 250 (CC) para 65. 
145  Prince v The President Cape Law Society 2002 (2) SA 794 (CC) para 108. 
146  Prince v The President Cape Law Society 2002 (2) SA 794 (CC) paras 113-4 and para 52. 
147  Minister of Police v Kunjana 2016 (9) BCLR 1237 (CC), para 24. 
148  Health AA Record Vol 5 p 400 para 17. 
149  Prince v The President Cape Law Society 2002 (2) SA 794 (CC) para 104. 
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who live with cannabis users.  Adolescents are the primary victims of cannabis 

abuse.150  The risk of illicit drug use during adolescence increases as a result of 

social factors, including the poor quality of parent-child interaction and 

relationships, parental conflict, and parental and sibling drug use.151 

86. In De Reuck, this Court held that the State’s decision to criminally sanction child 

pornography was a justifiable limitation of the right to privacy.  This Court 

expressed its concerns about the negative impact private possession of child 

pornography would have on children.  The ease with which the material could be 

distributed further justified the State’s intrusion into the private sphere: 

“Although possession and consumption of child pornography often takes 

place in the inner sanctum of the home, the legislative purposes identified 

above remain of great importance.  It should not be overlooked that many of 

the resultant acts of abuse against children take place in private.  In other 

words, where the reasonable risk of harm to children is likely to materialise 

in private, some intrusion by the law into the private domain is justified.  

Moreover, since child pornography is frequently being imported via the 

Internet and possessed on computers, the ease with which such possessors 

may become distributors at the touch of a button, as it were, should be taken 

into account.  This exacerbates the risk of harm and further justifies the 

intrusion of the Act into the private sphere.”152 

Curbing global drug trade and fulfilling international obligations 

87. This Court affirmed that the provisions form part of a global attempt to curb the 

distribution of cannabis,153 which forms a substantial part of illicit drug trade.154 

88. South Africa is bound by a series of international conventions.  These include the 

Southern African Development Community Protocol on Combatting Illicit Drugs 

2006 (“SADC Drugs Protocol”) and the United Nations Single Convention on 

                                                 
150  Summarised at Appellants Written Submissions paras 12 to 17. 
151  WHO Report Record Vol 11 p 886 para 2.1.4. 
152  De Reuck v Director of Public Prosecutions (Witwatersrand Local Division) 2004 (1) SA 406 (CC) para 

90. 
153  Prince v The President Cape Law Society 2002 (2) SA 794 (CC) para 107. 
154  Prince v The President Cape Law Society 2002 (2) SA 794 (CC) para 129. 
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Narcotic Drugs 1961 (“the Single Convention”).155  

89. The SADC Protocol requires that South Africa, inter alia, promote effective 

enforcement of cross-border drug trafficking and money laundering as part of a 

body of member states that do not recognise the legality of cannabis. 

90. Article 6 of the SADC Drug Protocol requires member States to establish 

90.1. “effective infrastructure to enhance effective drug law enforcement”; and 

90.2. “special law enforcement multi-disciplinary drug units for combating illicit 

drug trafficking”. 

91. Article 2 read with Schedule IV of the Single Convention provides that: 

“A Party shall, if in its opinion the prevailing conditions in its country render 

it the most appropriate means of protecting the public health and welfare, 

prohibit the production, manufacture, export and import of, trade in, 

possession or use of any such drug except for amounts which may be 

necessary for medical and scientific research only…” 

92. This Court held that conventions that concern fundamental rights create a legal 

duty on the South African Government to give effect to their content domestically 

through enacting legislation.156  It also held that the “Constitution enjoins South 

African courts, tribunals and other fora to consider international law when 

interpreting the Bill of Rights and provides that legislation must be interpreted 

purposively in accordance with international law”.157  And that, “international law 

                                                 
155  The SADC Drugs Protocol was adopted on 24 August 1996 and entered into force on 20 March 1999.  

South Africa is a signatory to the SADC Drugs Protocol as has ratified the Protocol.  SAPS SA Record 
Vol 4 p 337 para 37; Health AA Vol 5 p 403 paras 24-5. 

156  Glenister v President of the Republic of South Africa 2011 (3) SA 347 (CC) para 189. 
157  National Commissioner of The Southern African Police Service v Southern African Human Rights 

Litigation Centre 2015 (1) SA 315 (CC) para 23. 
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has a special place in our law which is carefully defined by the Constitution”.158 

93. In Southern African Litigation Centre, the SCA noted that: 

“The Constitution incorporated [international law] provisions pursuant to 

the goal stated in the Preamble that its purpose is to ‘[b]uild a united and 

democratic South Africa able to take its rightful place as a sovereign state in 

the family of nations’. From being an international pariah South Africa has 

sought in our democratic state to play a full role as an accepted member of 

the international community.”159 

94. In interpreting legislation, an interpretation that allows South Africa to comply 

with its international obligations must be preferred over one that does not.160 

95. Section 22A(9)(a)(i) of the Medicines Act gives effect to the Single Convention.  It 

provides that no person may acquire, use, possess, manufacture or supply cannabis 

as a whole plant or any portion or product thereof, including synthetic 

cannabinoids.  A medical practitioner, analyst, researcher or veterinarian may be 

issued a permit to use cannabis to treat or prevent a medical condition in a 

particular patient, or for the purposes of education, analysis or research. 

96. The Drugs Act similarly gives effect to the SADC Protocol by recognising cannabis 

as a dependence-producing substance.  Section 4 proscribes the use and possession 

cannabis for non-medical reasons.  Section 5 proscribes dealing in cannabis.  

Significantly, the Drugs Act defines “deal in” to include transhipment, importation, 

cultivation, collection, manufacturing, supplying, sale, transmission or exportation 

of a drug. 

97. South Africa is already a recognised country of transhipment for heroin, cocaine, 

                                                 
158  Glenister v President of the Republic of South Africa 2011 (3) SA 347 (CC) para 97. 
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precursor chemicals, cannabis, and amphetamine-type substances.161 

98. Cannabis thrives in South Africa’s moist, high altitude conditions and is mainly 

grown in Kwazulu-Natal and the Eastern Cape.162  It is the largest producer in 

Africa with about 2,500 metric tonnes produced; being 28% of the African 

production and 7% of the world production.163  22% to 25% of global production of 

cannabis takes place in Africa.164   

99. Cannabis originating in Southern Africa is very popular abroad due to the high 

concentration of THC.  The climatic conditions in these countries can only produce 

plants with lower levels of THC.165  Local producers are incentivized to export the 

product as the export market is more lucrative than the local market.166 

100. If confirmed, the High Court order would tip South Africa’s already precarious 

position as a centre for cannabis production and drug transhipment.  This would 

severely compromise South Africa’s ability to uphold its international law 

obligations under the SADC Protocol and Single Convention. 

The nature and extent of the limitation 

101. The Medicines Act and Drugs Act regulate all drugs and were never intended to 

target cannabis to the exclusion of other drugs.  Drugs are listed and classified in 

these Acts based on their chemical content.167 

102. The provisions proscribe the use, possession, cultivation, purchase of and dealing 

in cannabis in their entirety.  The sanction for non-adherence is criminal as 

opposed to civil.  The limitation is therefore wide. 
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103. But, the provisions do not prevent access to health care.  Cannabis is available for 

medicinal purposes under controlled conditions.  Authorised healthcare 

professionals may prescribe cannabis if it is necessary to do so.168  Similarly, the 

pending Medical Innovations Bill seeks limited levels of decriminalisation for 

therapeutic use in the context of life threatening illnesses.169 

104. Moreover, this Court handed down its judgment in Kunjana170 on 27 July 2016.  It 

declared the search and seizure provisions in the Drugs Act that unjustifiably 

infringed the right to privacy as constitutionally invalid.  Kunjana brought the 

procedural mechanisms through which the Drugs Act is enforced in line with 

Constitutional standards.  The Respondents cannot claim that the procedural 

mechanisms, including the search and seizure of private areas, through which the 

cannabis prohibition is enforced are constitutionally impermissible. 

The relation between the limitation and its purpose 

105. This Court has already found that a rational connection does exist between the 

limitation of the right to privacy and the purpose of the Drugs Act, which prevents 

and prosecutes offences concerning “illicit and harmful drugs that constitute a 

serious scourge to public safety and well-being”.171  

106. South Africa’s blueprint to prevent and reduce substance abuse associated with 

social and economic harms is the National Drug Master Plan (“NDMP”).172  The 

NDMP employs three-interdependent strategies: demand reduction strategies; 

supply reduction strategies;173 and harm reduction strategies.174  The more 

accessible a harmful substance is, the more likely they will be used in harmful 

levels.175  Hence, measures that reduce the availability of dependence-producing 
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substances are a priority.176   

107. By prohibiting both domestic production and foreign importation the provisions 

reduce cannabis availability, which reduces domestic cannabis use and abuse.  

Cannabis is a harmful, psychoactive hallucinogen, which burdens public health and 

social systems.177  It similarly limits foreign trade in cannabis in contravention of 

South Africa’s international law obligations. 

108. Permitting home cultivation, in our submission, allows for the excessive growth of 

cannabis and provides youth with easier access, lowering the age of first use and 

increasing the risk of developing a cannabis use disorder.  It also increases the risk 

of accessing cannabis that is not subject to any quality or potency controls. 

109. Cannabis use in the presence of minors that co-inhabit a private dwelling with a 

cannabis user harms children both through passive smoking and by establishing as 

a psychological norm that harmful cannabis use is acceptable.  Its effects are most 

devastating on youth.178  The State is the upper guardian of all minors and bears a 

duty to act in their best interests, through legislative and other measures.  The 

proscription prevents children and adolescents from exposure to cannabis, which is 

harmful to their health and development. 

Less Restrictive Means 

Enforcement 

110. Where there is no way of minimising the impairment of the right without defeating 

the legitimate government purpose the Court will not interfere with the impugned 

legislation.179  The wide prohibition on cannabis, as with any illegal substance, 

would be fundamentally undermined if exceptions were created. 
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111. This Court’s decision in Prince 2 turned on the practical difficulties that law 

enforcement officials would face to ensure that cannabis was used only within 

certain acceptable parameters.  It held that:180 

111.1. There was “no objective way” for officials to distinguish “the use of cannabis 

for religious purposes and the use of cannabis for recreation”. 

111.2. An exemption would make it objectively impossible to determine whether 

cannabis would be possessed for a legal or illegal purpose. 

“[I]n the absence of a carefully controlled chain of permitted supply” 

the “island of legitimate acquisition and use” could not be 

“distinguished from the surrounding ocean of illicit trafficking and 

use”. 

“If an exemption in general terms for the possession and use of 

harmful drugs by persons who do so for religious purposes were to 

be permitted, the State’s ability to enforce its drug legislation would 

be substantially impaired.” 

112. To circumvent these comments, the High Court states that the “quantity of cannabis 

in a person’s possession constitutes an objective, established and readily enforceable 

basis upon which to distinguish possession for personal consumption from dealing or 

other, more serious conduct”.181  This approach is “practical and objectively 

possible”.182 

113. But, this Court’s findings apply mero motu to the High Court’s “small amount” 

exemption.  First, the High Court does not define a “small amount”.  A law 

enforcement official cannot enforce an exemption on an undefined amount.  Absent 

a specified threshold or legal standards to guide the exercise of that official’s 

discretion to arrest, it is debatable whether it is even legally permissible for an 

official to enforce the High Court’s order at all.  More so, because introducing an 
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undefined exemption to criminal liability removes the element of legal certainty, a 

precondition for establishing criminal liability. 

114. Second, even if quantity of cannabis were to be defined, it is not an objective metric 

in itself in that it does not indicate: 

114.1. the strength or THC content of the cannabis, the primary cause of harm; 

114.2. the possessor’s intent in relation to the cannabis, to deal or otherwise. 

Criminal sanction is appropriate 

115. The High Court takes the view that there are less restrictive means to achieve the 

purpose than the current legislative regime;183 namely, that criminal law cannot be 

used to prohibit the personal consumption of cannabis.184  It states: 

“[T]he blunt instrument of the criminal law as employed in the impugned 

legislation is disproportionate to the harms that the legislation seeks to curb 

insofar as the personal use and consumption of cannabis is concerned.”185 

116. The High Court held that the criminal prohibition on cannabis is ineffective.  

Relying on Shaw et al, it noted that SAPS made 251,944 arrests pursuant to drug 

related crime.  The bulk of annual arrests for drug related crime represent the 

arrest of drug users or low level suppliers caught in the act of drug dealing.  The 

effect, according to Shaw et al, is that arrests fill holding cells and the roll of courts, 

hence absorbing a great deal of police resources and time.  Scrapping the criminal 

prohibition could “result in major savings and allow for the direction of limited police 

resources into many other areas of crime which remain ‘unpoliced’”, the High Court 

concludes.186 
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117. We submit that the High Court erred in concluding that criminal sanction was 

inappropriate.  Considering the comparative law position adopted by a trilogy of 

cases before the Canadian Supreme Court is elucidating in this respect. 

118. In R v Clay,187 the Ontario Supreme Court considered whether the prohibition on 

cannabis was "overbroad".  It found that: 

118.1. The law is not grossly disproportionate to the interest of the government 

to avoid harm caused directly or indirectly by the use of the drug, citing 

operation of motor vehicles or other complex machinery as sufficient 

public dangers to warrant prohibition and provide a rational basis for 

extending the prohibition to all users. 

118.2. There was no convincing evidence that any lesser or more relaxed 

prohibition would be as effective.  Credible evidence instead suggested that 

a narrower prohibition would not be effective.  

118.3. The cannabis prohibition was not overbroad so as to violate the accused’s 

section 7 entitlement to fundamental justice, as it was not grossly 

disproportionate to the state interest in avoiding harm to users and others 

caused by cannabis consumption. 

119. In R v Malmo-Levine; R. v. Caine,188 the Canadian Supreme Court considered 

whether the prohibition on cannabis, including the availability of imprisonment for 

simple possession was invalid.  The applicants charged that the prohibition did not 

fall within Parliament’s legislative competence, alternatively, that the sanction of 

imprisonment violates the guarantees of the Canadian Charter of Rights and 

Freedoms.  The Court held that: 

119.1. Cannabis’ “psychoactive and health effects can be harmful, and in the case of 
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members of vulnerable groups the harm may be serious and substantial”.189 

119.2. “The use of marihuana is therefore a proper subject matter for the exercise of 

criminal law power… if there is a reasoned apprehension of harm Parliament 

is entitled to act”.190  Accordingly, sanctioning cannabis by way of criminal 

statute fell within Parliament’s legislative competence. 

119.3. For a law to be classified as criminal, it must have a valid criminal law 

purpose backed by a prohibition and a penalty.  The criminal power 

extends to those laws that are designed to promote public peace, safety, 

order, health or some other legitimate public purpose.  The purpose of 

the Narcotic Control Act fits within the criminal law power, which includes 

the protection of vulnerable groups. 

119.4. The use of cannabis is therefore a proper subject matter for the exercise of 

the criminal law power: 

“[C]riminalisation of possession is a statement of society’s collective 

disapproval of the use of a psychoactive drug such as marihuana, 

and, through Parliament, the continuing view that its use should be 

deterred.  The prohibition is not arbitrary but is rationally connected 

to a reasonable apprehension of harm.  In particular, criminalisation 

seeks to take marihuana out of the hands of users and potential 

users, so as to prevent the associated harm and to eliminate the 

market for traffickers.  In light of these findings of fact it cannot be 

said that the prohibition on marihuana possession is arbitrary or 

irrational, although the wisdom of the prohibition and its related 

penalties is always open to reconsideration by Parliament itself.”191 

120. It is respectfully submitted that these decisions accord with our own jurisprudence.  

This Court has made clear that the State is entitled to regulate activities in the 

private sphere by way of criminal sanction: 
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120.1. In Kunjana, it held that criminal activities often occur in a clandestine 

fashion, enforcement of which inherently requires a violation of privacy.192 

120.2. In Jordan, it rejected the notion that - 

“a person who commits a crime in private, the nature of which can 

only be committed in private, can necessarily claim the protection of 

the privacy clause….  The law should be as concerned with crimes 

that are committed in private as it is with crimes that are committed 

in public.”193 

120.3. In De Reuck, it held that “where the reasonable risk of harm to children is 

likely to materialise in private, some intrusion by the law into the private 

domain is justified”.194 

121. In the circumstances, it is submitted that the State is entitled to proscribe cannabis 

by criminal sanction.  However, it is important to note that the criminal justice 

system is not a “blunt instrument” inasmuch as it is a scalpel.   

122. Imprisonment is the strongest sanction that the criminal justice system can impose.  

This is imposed on repeat offenders or for serious offences.  But, imprisonment 

only follows after a series of steps that have a less severe effect on fundamental 

rights, and are tailored by the exercise of a judicial and prosecutorial discretion.  

These discretions are tailored to the circumstances of the particular offender in 

question.  In other contexts, this Court has held that the introduction of judicial 

oversight ameliorates injustice arising from the practical implementation of 

provisions.195 

Imprisonment is narrowly tailored through prosecutorial and judicial discretion 
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123. The High Court mischaracterises the content and intent of the expert affidavit 

provided by the NPA.  The High Court concludes that: 

“[I]f the NPA considers that a policy of diversion may be the more 

appropriate approach to personal consumption use in the context of 

cannabis in South Africa, this adds weight to the broader argument that the 

criminalisation of the use of cannabis for personal use and consumption is 

open to significant doubt.”196 

124. The High Court’s characterisation does not reflect the stance of the NPA and was 

rejected outright when put to counsel.197  The NPA’s stance was merely that 

characterising the criminal justice system as a “blunt instrument” only concerning 

imprisonment was an exaggeration.  Criminal sanction includes a number of lesser 

penalties, such as diversion, which narrowly tailor the punishment to suit the 

crime. 

125. Correctly put, the stance of the NPA is: 

125.1. Upon arrest, persons will be treated according to the nature of the 

infraction and previous encounters with the law. 

125.2. A first or second time offender who is found in possession of a small 

quantity of cannabis (1g to 10g) will be given the option of an Admission of 

Guilt Fine, alternatively, they will be released on warning with a date of 

appearance at court in the future.  It is incorrect to suggest that cannabis 

offenders are filling police holding cells. 

125.3. Upon arrest, the persons that will usually be detained are those possessing 

cannabis in excess of 10g; who are repeat offenders; or have a pending 

charge of dealing in cannabis. 

125.4. Young offenders retain the option of diversion. 
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125.5. Drug abusers are sent to special rehabilitation centres for treatment.  It is 

not a question of choice between punitive measures and rehabilitation.198 

126. The NPA engages a spectrum of proportionate methods to deal with offenders 

under the Drugs Act: plea bargaining in terms of section 105A of the Criminal 

Procedure Act 51 of 1966; formal or informal diversion in the trials of adults and 

juveniles; informal mediation which affords the prosecutor an opportunity to 

mediate between a victim and an offender in order to resolve the dispute that 

caused the criminal court case; or the imposition of correctional supervision and 

the conversion of imprisonment into correctional supervision in terms of 

section 276A of the CPA.199 

127. The NPA Prosecution Policy is used by prosecutors in the process of diversion, 

which is an alternative to incarceration and is used in all criminal cases where 

appropriate, including drug cases.200  A prosecutor will consider diversion in 

suitable and deserving cases.201  The prosecutor will consider:202 

127.1. The available evidence. 

127.2. The circumstances under which the offence was committed; 

127.3. The accused’s personal circumstances; 

127.4. The public interest or interests of society. 

128. This approach is adopted not only to drug related crime, but to many other 

crimes.203  Take theft of a small amount, as an example.  First, the common law 

maxim de minimis non curat lex creates a defence for thefts of very small amounts.  
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Second, the prosecutor has a discretion to not prosecute based on the prosecution 

policy.  Third, the Court may exercise its judicial discretion when sentencing to not 

impose imprisonment, or to suspend imprisonment.  Yet, there is no suggestion 

that a court should declare the proscription on theft of small amounts because it 

could “result in major savings and allow for the direction of limited police resources 

into many other areas of crime which remain ‘unpoliced’”. 

129. In our submission any infringement of the Respondents’ right to privacy by the 

provisions, including through criminal sanction, is reasonable and justifiable in 

terms of section 36 of the Constitution.   

ANCILLIARY ISSUES 

Evidentiary Failures 

130. The High Court describes Dr Gouws as “a pharmacist and a registrar of medicines 

who has served in various positions related to the control and regulation of 

medicine”.204  It stated her evidence,205 but dismissed it exclusively on the basis that 

Dr Gouws was not “an appropriately qualified medical expert such as a 

psychiatrist”.206 

131. Dr Gouws is not “just a pharmacologist”,207 but holds five science degrees including 

a PhD.208  She is not “a registrar of medicines” but the Registrar of Medicines who 

manages the Medicines Control Council (“MCC”), whose mandate is the registration 

of medicines.209 

132. Dr Gouws is academically qualified to express an expert opinion regarding the 

effects of cannabis in that she is a pharmacist and holds a doctorate in 
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pharmacology.  Pharmacology is the branch of medicine concerned with the 

composition, uses and effects of drugs.210  Pharmacists undergo tertiary education 

to understand the biochemical mechanism and actions of drugs, drug uses, 

therapeutic roles, side effects and drug interactions.211  The High Court indeed 

conceded Dr Gouw’s expertise in this vein during the proceedings.212 

133. Dr Gouws also possesses the relevant experience to express an opinion on the 

effects of cannabis in that she manages the Medicines Inspectorate, which is 

responsible for conducting clinical trials inspections and the licensing of medicine 

manufacturers and wholesalers.213  The Inspectorate also exercises control and 

oversight over South Africa’s use of narcotic and psychotropic substances.214  

Dr Gouws also heads the MCC whose main purpose is to safeguard and protect the 

public through ensuring that all medicines that are sold and used in South Africa 

are safe, therapeutically effective and consistently meet acceptable standards of 

quality.215 

134. It was impermissible for the High Court to reject the medical reports and 

publications relied upon by Dr Gouws and Dr Naidoo, which reports and 

publications were compiled by various other medical practitioners, including 

psychiatrists.  Yet, paradoxically accept the medical reports that accompanied the 

criminologist report of Shaw et al, even though Shaw et al have no medical 

background whatsoever.  In particular, the High Court ignored the World Health 

Organisation Position Paper on Cannabis. 

135. The WHO Report is internationally regarded as the definitive position paper on the 

medical science of cannabis.  It builds on contributions from a broad range of 

experts and researchers from different parts of the world.  It aims to present the 

current knowledge on the impact of nonmedical cannabis use on health.216  It 
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constitutes evidentiary material in its own right and cannot be disavowed based on 

the deponent that brings the report to the Court’s attention.  Indeed, Davis J 

accepted this point in open court.217 

136. Despite it being before the High Court, not a single mention of the WHO Report or 

its contents is made in the High Court judgment.  Indeed, it makes medical 

conclusions that contradict the WHO Report.218 

Foreign Law Incorrectly Applied 

137. The High Court ignored the binding majority decision in Malmo-Levine, instead 

following the dissenting judgment.219  The premise of the minority judgment was 

the philosophy that: “A person ought to be free to do as they want unless in doing so 

they violate a distinct and assignable obligation to someone else”.220 

138. It erred in doing so.  First, the High Court ignored the relevant finding in R v Clay, 

which accords with the majority decision.  Second, the premise of the minority 

judgment is distinguishable on the facts as cannabis causes tangible and intangible 

social ills that extend beyond the user.  Third, the Miltian philosophical premise 

that underpin the dissent does not accord with decisions of this Court, such as De 

Reuck. 

139. The High Court relies on the USA State of Colorado to claim that the 

decriminalisation of cannabis resulted in no increase in crime, in fact that it caused 

a slight decrease in violent and property crime.221  But, ignores remarks of the 

United States Supreme Court in States of Nebraska and Oklahoma v State of 

Colorado, which highlights the problems of cannabis legalisation. 
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140. The High Court erroneously applies decisions of the Supreme Courts of Argentina, 

Alaska and Mexico.222 

140.1. The Argentine decision is limited to personal consumption.  The High Court 

order extends to purchase, cultivation and dealing in cannabis. 

140.2. The Alaskan decision is 42-years old and out of sync with contemporary 

science.  Moreover, it is premised on the absence of a legitimate State 

interest in prohibiting cannabis, which this Court already confirmed the 

State does indeed possess in Prince 2.223 

140.3. Reliance on the Mexican decision224 is particularly troubling.  Contrary to 

the impression sought to be created, cannabis remains illegal in Mexico, for 

personal use or otherwise.  This is because the Supreme Court limited its 

ruling to the particular facts, and plaintiffs, in that case. 

141. The High Court also found that there is a global evolution of attitudes towards the 

legalisation of cannabis and that therefore South Africa should follow suit.  But, 

failed to consider that: cannabis remains the main reason for people seeking 

substance abuse treatment in foreign jurisdictions;225 demand for treatment for 

cannabis-use disorders and associated health conditions in high- and middle-

income countries is increasing;226 cannabis use doubled in the United States in the 

10 years post-legalisation;227 and the WHO insists on further research on cannabis 

use in low- and middle-income countries.228 

142. In 2001 Portugal decriminalised the use, possession and acquisition of illegal 

substance for personal use.  There was a rapid expansion of drug treatment 

providers, such as detoxifiers, therapeutic communities, substitution therapy and 
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increased drug education in school.  These resources are severely lacking in South 

Africa especially resources tailored to the adolescent population. 

143. In Fetal Assessment Centre, this Court held that when considering foreign law 

“courts must be cognisant both of the historical context out of which our Constitution 

was born and our present social, political and economic context”.229  And, that “[t]he 

similarities and differences between the constitutional dispensation in other 

jurisdictions and our Constitution must be evaluated”.230 

144. The SCA recently warned against slavishly following permissive jurisdictions 

without considering the unique circumstances of each jurisdiction.231  It held: 

“A court addressing these issues needs to be aware of differing cultural values 

and attitudes within our diverse population.  It needs to consider the impact 

of its decision beyond our affluent suburbs into our crowded townships, our 

informal settlements and in the vast rural areas that make up South Africa.  

It is in that context that it must determine whether its decision will further 

undercut the foundational value of the right to life or be supportive of it.  The 

notion of a dignified death must be informed by a rounded view of society, 

not confined to a restricted section of it.  This was not done in this case and 

could not have been done because of the inadequacies of the evidence and the 

haste with which it was decided.” 232 

145. This case must be addressed within the unique context of South African society.  

The courts should not readily assume that the approach in a foreign country can be 

transplanted to South African soil.  The High Court should have considered all 

attendant risks before introducing new problems for the State. 

146. In South Africa the harm to users and society by alcohol, cannabis and other drugs 

is significant.233  As was put to the High Court: “The milieu of social fabric in South 
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Africa is different.  The conditions are different.  We know there’s a[s] problem of drug 

abuse; that substances such as cannabis is used together with other drugs such as 

these new-generation drugs as nyoape, tik or even cocaine.  That’s the situation in 

South Africa.”234 

147. To which the High Court accepted that “comparative law needs to be treated very 

cautiously,” and Judges should not “just simply holus-bolus borrow it”.235 

148. The High Court failed to take into account the state parties’ detailed explanation of 

the challenges faced by the South African government in fighting organised crime; 

the scourge of drug abuse, particularly among the youth; the effect of cannabis on 

an already over-burdened health system affected by various pandemics, the use of 

cannabis as a cocktail with other substances and the general social-ills faced by 

South Africa.  It ought to have considered that there are very different 

circumstances in this country, the availability resources for: policing, healthcare, 

and social services coupled with the “wide diversity of our society in its cultures and 

belief systems; our sense of the need to protect the poor, the weak and the vulnerable 

and the value attached to providing such protection”.  The High Court erred in 

readily adopting laws from countries in a very different context from South Africa.  

Unfettered availability of cannabis would serve nothing more than to increase the 

challenges outlined. 

The Principle of Separation of Powers 

149. The High Court made much of the “racist” history of cannabis.236  It placed 

significant reliance on an apartheid era criminal law judgment of the Transvaal 

Division.237  That judgment relies, as evidence, on “general knowledge” and a 1962 

botanical publication to conclude that “some sections of the Bantu population have 

been accustomed for hundreds of years to the use of dagga”. 
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150. In Prince 2 this Court cautioned that where the Legislature proscribes anti-social 

conduct by way of criminal sanction “courts must enforce the laws whether they 

agree with them or not”. 

151. In Jordan, this Court held: 

“It is not for this Court to pass judgement on the effectiveness or otherwise of 

the choice made by the legislature.  Indeed we are not entitled to set aside 

legislation simply because we may consider it to be ineffective or because 

there may be other and better ways of dealing with the problem.”238 

152. Shaw et al similarly conclude that the questions raised by this case “are inherently 

political ones that will require legislative and far-reaching policy changes, and so 

must ultimately be contested in the political arena”.239 

153. The respondents’ perceived historical reasons for the ban of cannabis should be 

dismissed as wanton speculation and conjecture that are not supported by any 

credible research.  The medical research that demonstrates the harmful effects of 

cannabis far exceed those of alcohol, tobacco and prescription drugs, are the basis 

for the proscription.  The adverse effects of cannabis on its users socially and in 

communities are well researched and documented. 

154. We note with confusion the High Court’s decision to ignore the warning of Shaw et 

al that polycentric cannabis regulation demands judicial deference and is best left 

to the Legislature, yet apply the report on matters of medical science. 

Effect of the High Court’s Order 

155. The High Court ordered that: 

“It is declared that until Parliament has made the amendments contemplated 

in paragraph 1 or the period of suspension has expired, it will be deemed to 
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be a defence to a charge under a provision as set out in paragraph 1 of this 

order that the possession, or cultivation of cannabis in a private dwelling is 

for the personal consumption of the adult accused.”240 

156. Ostensibly the interim order was made in terms of section 172(2)(b) of the 

Constitution because “[i]n the interim period, it is necessary to provide that 

prosecutions that fall within legal provision declared to be unconstitutional should be 

stayed”.241   

157. The effect of the interim order has been that: 

157.1. The National Director of Public Prosecutions has had to suspend the 

prosecution of persons that have contravened the provisions pending the 

finalisation of this matter, resulting in a huge backlog of cases. 

157.2. The High Court’s failure to provide any reasons to justify the interim order 

has created confusion about the consequences of the interim order 

amongst state officials, law enforcement and the criminal justice system. 

157.3. The public does not understand that the orders made by the High Court are 

conditional upon the confirmation of the order of unconstitutionality. 

157.4. The wording of the order is confusing as it contains a deeming provision 

that the order is a defence to a charge under the provisions even after the 

period granted to the legislature to amend the provisions has expired. 

158. Absent a regulatory framework, the interim relief in paragraph 3 is impossible to 

implement.  Law enforcement officials are expected to police a small quantity of 

cannabis despite the High Court itself acknowledging that “’small’ is of course 

difficult to define”.242  Indeed, the High Court defers to the Legislature to determine 
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what constitutes a small quantity.243  The High Court’s order therefore creates a 

deemed defence base that applies in respect of a quantity of cannabis that remains 

undefined. 

159. The lack of clarity created by the High Court fundamentally undermines the ability 

of law enforcement officials to enforce the law.  The High Court order undermines 

the role of the National Prosecuting Agency as there is no longer a clear regulatory 

framework in respect of small quantities cannabis. 

160. The High Court’s order undermines the very function of confirmation proceedings, 

being to avoid “disruptive legal uncertainty”.244  And “to ensure that the uncertainty 

generated by the High Court decision of unconstitutionality is eliminated”.245  It must 

be in the interests of justice for a court to grant interim relief under 

section 172(2)(b) of the Constitution.246 

161. In our submission a court should weigh up the Constitution’s intention to avoid 

disruptive legal uncertainty against the need to grant immediate, interim relief that 

protects a litigant’s rights.  Only where the interests of justice weigh in favour of the 

latter, should a court order relief with immediate effect between the lower court’s 

declaration of invalidity and the decision of this Court subsequent to confirmation 

proceedings in terms of section 172(2)(b). 

162. In the circumstances of this case, the High Court did not provide any basis for its 

interim order.  We submit that no such basis exists and, in view of its serious legal 

consequences, the interim order was unwarranted and improperly made. 
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Amicus Exceeded Scope 

163. The High Court mero motu solicited the assistance of amici.247  We submit that the 

submissions made by the amici exceeded the scope of their role. 

164. In Hoffman, the status of an amicus in court proceedings was described as: 

“An amicus curiae assists the Court by furnishing information or argument 

regarding questions of law or fact.  An amicus is not a party to litigation, but 

believes that the Court’s decision may affect its interest.  The amicus differs 

from an intervening party, who has a direct interest in the outcome of the 

litigation and is therefore permitted to participate as a party to the matter.  

An amicus joins proceedings, as its name suggests, as a friend of the court.  It 

is unlike a party to litigation who is forced into the litigation.”248 

165. This role was reaffirmed in Treatment Action Campaign where the content of 

amicus submissions was set out.249 

166. In our law the role of amicus is no different from that practiced internationally.  In 

Whangaruru Whakaturia No. 4 v Warin [2009] NZCA 60, [2009] NZAR 523 was 

analysed as follows: 

“There is a substantial difference between expounding law impartially and 

advancing legal arguments on a party’s behalf. The latter involves partisan 

advocacy, while the former does not; the latter involves engaged 

confrontation with opposing counsel, but the former involves giving 

assistance to the court in a neutral and comprehensive way, particularly to 

ensure that all aspects of a dispute are teased out and addressed.”250 

167. The amicus must present to the Court an unbiased point of view.251  In written and 
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oral argument the amici mounted an adversarial defence, and at times acerbic 

against the State.  The Counsel who presented the main argument, Mr Paschke had 

already expressed a partisan view on cannabis legalisation in an article dated July 

1995.252  This Court has confirmed that it is impermissible for a party ”to advance a 

sectarian interest under the guise of amicus curiae”.253 

168. The amici acted beyond the realm of amici, and presented their own evidence, 

rather than dealt with the evidence before court.  Indeed, the High Court gave the 

amici a right of reply, despite the Appellants formally objecting to this.254  Indeed, 

the inference that is drawn is that the High Court solicited the amici purely to argue 

the case that it wished to decide, and which the Respondents had not properly 

pleaded.  This cannot be countenanced. 

CONCLUSION 

169. This Court has stressed that it must reach its own conclusion in determining 

whether legislation is constitutionally unsound.255  “A thorough investigation of the 

constitutional status of a legislative provision is obligatory in confirmation 

proceedings”; if this Court is not satisfied that the legislation is constitutionally 

unsound “there is no alternative but to decline to confirm the order”.256 

170. The Respondents interests must be weighed against the harms known to be 

associated with cannabis use.  The rights of vulnerable populations such as 

adolescents, persons with pre-existing health conditions, persons with a 

predisposition for developing an addiction and those with poor access to screening 

and treatment need to be considered, as these people, their families and their 

communities will ultimately bear the brunt of cannabis harms. 

                                                 
252  Paschke, RT Personal use and possession of dagga: A matter of privacy or prohibition? South African 

Journal of Criminal Justice Vol. 8 No. 2 p 109 (July 1995). 
253  National Treasury v Opposition to Urban Tolling Alliance 2012 (6) SA 223 (CC) para 15. 
254  Record of Court Proceedings Record Vol 17 p 1670. 
255  South African Municipal Workers’ Union v Minister of Co-Operative Governance and Traditional Affairs 

2017 (5) BCLR 641 (CC) para 73. 
256  Phillips v Director of Public Prosecutions (Witwatersrand Local Division) 2003 (3) SA 345 (CC) para 8. 
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171. The overall impact on an overburdened health and social systems will need 

thorough consideration.  There is a responsibility to conduct and understand the 

science on cannabis and understand foreign policy changes, as well as how they 

apply in a South African context.  This quintessentially falls in the Executive and 

Legislative domain and, absent clear constitutional grounds, should be met with 

judicial deference. 

172. In the circumstances the Appellants seek an order in the following terms: 

172.1. The appeal by the Appellants is upheld. 

172.2. The order of constitutional invalidity in respect of: (i) sections 4(b) and 

5(b) of the Drugs and Drug Trafficking Act 140 of 1992 (the Drugs Act) 

read with Part III of Schedule 2 to the Drugs Act; and (ii) section 

22A(9)(a)(i) of the Medicines and Related Substances Control Act 101 of 

1965 (the Medicines Act) and section 22A (10) thereof read with schedule 

7 of GN R509 of 2003 published in terms of section 22A(2) of the 

Medicines Act, made by the High Court of South Africa, Western Cape 

Division, Cape Town, is not confirmed. 

DATED AT SANDTON ON THIS THE 13TH DAY OF SEPTEMBER 2017. 
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