
 

 

IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 

CASE CCT   108 /17 
In the matter between:  

MINISTER OF JUSTICE AND CONSTITUTIONAL  First Applicant 

DEVELOPMENT 

MINISTER OF POLICE  Second Applicant 

MINISTER OF HEALTH  Third Applicant 

MINISTER OF TRADE AND INDUSTRY Fourth Applicant 

DIRECTORATE OF PUBLIC PROSECUTIONS   Fifth Applicant 

and 

GARRETH PRINCE Respondent 

and 

KATHLEEN (“MYRTLE”) CLARKE  First Intervening Party 

JULIAN CHRISTOPHER STOBBS Second Intervening Party 

CLIFFORD ALAN NEALE THORPE Third Intervening Party 

and 

DOCTORS FOR LIFE INTERNATIONAL INC.                                        Amicus 

Curiae 

 

In the matter between: 

NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS First Applicant 

MINISTER OF JUSTICE AND CONSTITUTIONAL  Second Applicant 

DEVELOPMENT 

MINISTER OF HEALTH  Third Applicant 

MINISTER OF SOCIAL DEVELOPMENT    Fourth Applicant 

MINISTER OF INTERNATIONAL RELATIONS AND  

COOPERATION   Fifth Applicant 

MINISTER OF TRADE AND INDUSTRY Sixth Applicant 

MINISTER OF POLICE  Seventh Applicant 

and 

JONATHAN DAVID RUBIN Respondent 

 

In the matter between: 

NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS First Applicant 

MINISTER OF JUSTICE AND CONSTITUTIONAL  Second Applicant 
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DEVELOPMENT 

MINISTER OF HEALTH  Third Applicant 

MINISTER OF SOCIAL DEVELOPMENT    Fourth Applicant 

MINISTER OF INTERNATIONAL RELATIONS AND  

COOPERATION Fifth Applicant 

MINISTER OF TRADE AND INDUSTRY Sixth Applicant 

MINISTER OF POLICE                Seventh Applicant 

and 

JEREMY DAVID ACTON First Respondent 

RAS MENELEK BAREND WENTZEL Second Respondent 

CARO LEONA HENNEGIN Third Respondent 

 

 

SUPPLEMENTARY WRITTEN SUBMISSIONS OF THE AMICUS CURIAE1 

  

INTRODUCTION 

1. Doctors For Life’s position remains that the order of invalidity by the 

court a quo ought not to be confirmed. 

2. During the hearing on 7 November 2017 the above Court posed the 

question whether the proceedings in the above matter should be stayed 

pending the completion of the trial in the matter of Stobbs and Others v. 

NDPP and Others and Doctors for Life, Case No.: 58668/2011 involving 

                                                           
1 Doctors For Life International Inc. (“Doctors For Life”) was admitted as first amicus in 

terms of an order of this Court dated 26 October 2017.   
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the First, Second and Third Intervening Parties in the High Court, Pretoria 

(“the Pretoria trial”).  

3. At the hearing, the Applicants and Doctors for Life indicated their 

consent to such an approach.   

QUESTION POSED BY JUSTICE FRONEMAN 

4. Toward the end of the proceedings Justice Froneman posed a question 

to counsel for Doctors For Life.  Counsel understood the question to be 

whether the evidence led and to be led in the Pretoria trial could be of 

assistance to (i.e. cure deficiencies in) the Applicant’s case it presented in 

the Court a quo i.e. the Western Cape High Court.  Counsel understood 

the essence of the question to be whether it was possible for the above 

Court to use the evidence from the Pretoria trial in deciding the present 

matter, obviously if both were before the above Court.  Counsel was not 

entirely certain of what he was being asked and indicated that he could 

not answer that question without a proper opportunity to consider 

same. 

5. On this question, as counsel understood it, Doctors For Life submits the 

following: 
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5.1. indeed multiple matters with similar factual issues and/or questions 

of law can be dealt with simultaneously before the same court 

sitting; 

5.2. ultimately each matter must be dealt with separately upon its own 

facts and merits;   

5.3. the evidence in relation to one matter cannot be applied or taken for 

granted in one or more of the other matters; and  

5.4. however if both the present matter and the Pretoria trial matter (on 

appeal/confirmation before the above Court) were to be heard 

together each would fall to be dealt with on its own merits and the 

above Court would have the benefit of the tested evidence of a trial 

court in deciding which case is the appropriate case for a definitive 

finding in relation to cannabis use and the impugned legislation. 

6. If the question posed by Justice Froneman was not correctly understood 

by counsel for Doctors For Life, and was instead whether the evidence 

led and to be led by Doctors For Life in the Pretoria trial was going to be 

of assistance to the State parties in the Pretoria trial, or if the question 

was whether evidence which Doctors For Life could have led in the 

Western Cape matter, had it been a party there, could be of assistance 
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to the State’s case, then the answer is and would have been a 

resounding yes.   

 

 

DIRECTIONS OF THE CHIEF JUSTICE 

7. In directions dated 8 November 2017 the Chief Justice directed the 

Applicants and Doctors For Life to make written submissions on whether 

the proceedings before the above Honourable Court should be stayed 

pending the completion of the Pretoria matter. 

8. Section 173 of the Constitution2 empowers each of the High Court, the 

Supreme Court of Appeal and the above Honourable Court to protect 

and regulate their own processes, taking into account the interests of 

justice.  Recently in the matter of Mokone v. Tassos Properties3 the 

above Honourable Court confirmed4 that this inherent power included 

                                                           
2
  Section 173 of the Constitution provides: 

“The Constitutional Court, the Supreme Court of Appeal and the High Court of South Africa each has the 

inherent power to protect and regulate their own process, and to develop the common law, taking into 

account the interests of justice.” 

 
3
  2017 (5) SA 456 CC 

4
  Per Justice Madlanga writing for the majority. 
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holding the determination of an appeal in abeyance pending the final 

determination of litigation pending before another Court.5   

9. Justice Madlanga stated:  

“[69]   … I do not see why proceedings may not be stayed on grounds 

dictated by the interests of Justice.  Whatever the import of 

what was said by courts previously may be, the Constitution 

lays down its own test; and it has everything to do with the 

interests of justice. 

[68] In this context, the idea of interests of justice is quite wide.  I 

will not attempt to delineate what it encompasses.  Suffice to 

say, what justice requires will depend on the circumstances of 

each case.” 

10. It is submitted that the interests of justice dictate that unless the above 

Court is not inclined to confirm, it stay the matter before it pending the 

completion of the Pretoria trial. 

 
11. The above Court has long since held that Confirmation proceedings in 

terms of s 172(2) of the Constitution are not routine, for it does not 

follow that High Court findings of constitutional invalidity will be 

                                                           
5
  Para [69]. 
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confirmed as a matter of course.  The above honourable Court is 

empowered to confirm the High Court order of constitutional invalidity 

only if it is satisfied that the court a quo was correct and the provision is 

inconsistent with the Constitution.  If not, there is no alternative but to 

decline to confirm the order.  A finding of constitutional invalidity by the 

High Court does not relieve the Constitutional Court of the duty to 

evaluate the provision of the Act of Parliament in light of the 

Constitution.  Thorough investigation of the constitutional status of the 

legislative provision is obligatory in confirmation proceedings, even if the 

proceedings are not opposed, or even if there is outright concession that 

the section under attack is invalid.6 

12. A thorough investigation involves a critical analysis.  This requires the 

Court to consider whether the impugned provisions limit the rights on 

which the applicant relied.  And if they do, the next issue would be 

whether the limitation is justified in terms of s 36 of the Constitution.  

OVERARCHING SUBMISSION 

13. Doctors For Life focuses the investigation on the need for adequate 

scientific evidence in the justification analysis.   

                                                           
6
    Phillips And Another v Director Of Public Prosecutions, Witwatersrand Local Division, 

And Others 2003 (3) SA 345 (CC) 
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14. In essence Doctors For Life observes that the evidential issues were 

negatively impacted by the disputes in relation to social and scientific 

evidence not being dealt with by way of oral evidence.   

15. The disputes arise not only on the affidavits i.e. ‘pleadings’, but in the 

evidence and opinions of the applicant’s experts on the one hand and 

the court procured report of academics Professor Shaw et al from the 

Centre of Criminology, Faculty of Law, UCT. 

16. Mr Prince advised the above court that his case did not concern the 

issues ‘divined by the court’ from his application and the two actions (all 

consolidated).  Accordingly his application did not address the issues 

ultimately on appeal before the above Court.  The court a quo regarded 

the considerable/voluminous documentation put up by the respondents, 

particularly by Mr Acton, to be “of little value to the determination of this 

application”.7  Accordingly the respondents did not put up reliable and 

pointed evidence for the sake of the issues as framed by the court. 

17. The above court would have benefitted from oral and tested (i.e. under 

cross examination) opinion on inter alia:  

                                                           
7
  Judgement court a quo [6] 



-9- 

 

 

17.1. the latest scientific social and medical evidence on cannabis use and 

its decriminalisation and/or legalisation; 

17.2. the social impact of cannabis decriminalisation and/or legalisation in 

permissive jurisdictions on inter alia the economy, healthcare and 

the workplace; and 

17.3. the best interests of children. 

18. The report of Professor Shaw et al does not constitute reliable or tested 

scientific, social or medical evidence.  It is an academic report written 

from a biased pro legalisation perspective.  It appears not to have 

originally been written for the court a quo specifically, but is a pro 

cannabis legalisation position of authors who appreciate the complexity 

of the issues involved and ultimately ‘advise’ due deference to policy 

makers and parliament. 

19. Significant is the fact that in its section 36 analysis in Prince v President, 

Cape Law Society, and Others8 the above court rejected a limited 

exemption for the non-invasive use of cannabis, and upheld the finding 

of the Supreme Court of Appeal (“SCA”): 

                                                           
8
  2002 (2) Sa 794 (CC) at [30] 
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“[30] The judgment of the SCA focused on 'whether there should be an exemption for 

the use of cannabis by Rastafarians for ‘bona fide’ religious observance'.  The SCA 

found that, having regard to the harmful effects of cannabis, especially when used in 

large doses, the general ban on the use or possession of cannabis was necessary to 

prevent the abuse of cannabis by the Rastafari followers and that an effective ban of 

the abuse of drugs is 'a pressing social purpose'.  In addition, it found that the 

exemption sought will be impossible to enforce because of the difficulty attendant on 

attempting to establish whether a person found in possession of cannabis is a 

Rastafari follower.  It concluded that '[t]he alternative prayer cannot be granted in its 

present form and the available evidence does not enable us to fashion a suitable 

order with adequate precision'.  It accordingly dismissed the constitutional challenge. 

[142] We are also unable to agree that the granting of a limited exemption for the 

non-invasive religious use of cannabis under the control of priests is a competent 

remedy on the evidence that has been placed before us.  It would not meet the 

appellant's religious needs and he is the only party seeking relief from this Court.  The 

Rastafarian Houses are not parties to the litigation and the appellant neither asserts 

nor has established authority to act on behalf of any person other than himself.  

There is, moreover, no evidence to suggest that the granting of such an exemption 

would satisfy any of the Houses or enable Rastafari to practise their religion in 

accordance with their beliefs, or that the appellant or other Rastafari would refrain 

from smoking or consuming cannabis if such an exemption were to be granted.  On 

the appellant's own evidence cannabis is required by him for the purpose of smoking, 

and as he told the Law Society and repeated in his affidavits, he intends to continue 

doing so. His claim was not for a limited exemption for the ceremonial use of 

cannabis on special occasions.  An exception in those terms does not accord to him 

the religious right that he claims. Nor would a more general exemption for the non-

invasive use of cannabis for religious purposes. All that this would do would be to 

facilitate the possession of cannabis by Rastafari, leaving them free for all practical 

purposes, to use it as they wish. Policing of the use in such circumstances would be 

well-nigh impossible. There are, moreover, important concerns relating to cost, the 

prioritisation of social demands and practical implementation that militate against 
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the granting of such an exemption.  The granting of a limited exemption interferes 

materially with the ability of the State to enforce its legislation, yet if the use of 

cannabis were limited to the purpose of the exemption, it would fail to meet the 

needs of the Rastafari religion. 

[143] It follows that we are in agreement with the decision of the Supreme Court of 

Appeal on this aspect of the case and would accordingly dismiss the appeal. This is 

not a case in which it would be appropriate to make any order as to the costs of the 

proceedings in this Court.” 

20. It is respectfully submitted that for the above Court to disregard its 

findings in Prince (2) it would surely need an evidential basis to do so, 

and the evidence before the court a quo is inadequate for such a task. 

CONCLUSION 

21. Confirming the invalidity finding will have far reaching effects on society 

and the Government’s ability to control the use and consequences of the 

use of the drug outside of the home. 

22. The Pretoria trial covers all the evidential aspects alluded to above and 

more.  In this trial practically the full scope of issues will be covered in 

evidence and the relief sought is far broader.   

23. It is not ideal or prudent to deal piecemeal with the broader issue of 

cannabis in relation to rights. 
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24. It is submitted that the pending trial, offers the above court and South 

African society at large an ideal opportunity to properly consider the 

issues related to cannabis use. 

Counsel for the Amicus Curiae  

RS Willis, T R Mafukidze , J-A Harwood, K Van Heerden 

Chambers Sandton 

16 November 2017 


