
 
Page 1 

IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA  

(HELD AT BRAAMFONTEIN)       

 

  CC CASE NUMBER: 108/17 

HC CASE NUMBER:8760/13  

 

In the application of: 

KING ADAM KOK V                        First Intervening Party 

THE GRIQUA NATION                               Second Intervening 

Party 

CHIEF PETRUS VAALBOOI                       Third Intervening 

Party 

THE /AUNI SAN PEOPLE                               Fourth Intervening 

Party                                      

 

Re: Application for leave to intervene 

 

In the matter between: 

MINISTER OF JUSTICE AND CONSTITUTIONAL  

DEVELOPMENT                                                                                                  First 

Applicant 

MINISTER OF POLICE                                                                            Second Applicant 

MINISTER OF HEALTH                                                         Third Applicant 

MINISTER OF TRADE AND INDUSTRY                                                     Fourth 

Applicant 

DIRECTORATE OF PUBLIC PROSECUTIONS                                        Fifth 

Applicant 

 

and  
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GARRETH PRINCE                                                                                          First 

Respondent 

JONATHAN DAVID RUBIN                                                                     Second 

Respondent 

JEREMY DAVID ACTON                                                                             Third 

Respondent               

RAS MENELEK BAREND WENTZEL                                                     Fourth 

Respondent 

CARO LEONA HENNEGIN                                                                       Fifth 

Respondent 

 

 

 

 

AFFIDAVIT IN SUPPORT OF THE APPLICATION  

FOR LEAVE TO INTERVENE 

 

 

I, the undersigned, 

 

KING ADAM KOK V 

 

do hereby make oath and state that: 

 

A. INTRODUCTION  
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1. I am a traditional leader of the Second Intervening Party, the Griqua Nation (“the 

Griqua Nation”). I launch this application both in my personal capacity as well as 

in my representative capacity as the traditional leader of the Griqua Nation.  

 

2. I have the authority to depose to this affidavit and to launch this application on 

behalf of  

 

2.1. the Griqua Nation,  

2.2. the Third Intervening Party, Chief Petrus Vaalbooi (“Chief Vaalbooi”) and 

2.3. the Fourth Intervening Party, the /Auni Nation (“the /Auni Nation”).  

 

3. I, together with the Second to Fourth Intervening Parties, will be collectively 

referred to as “the intervening parties”. 

 

4. Chief Vaalbooi and I invoke the provisions of section 38(c) of the Constitution of 

the Republic of South Africa 1996 (“the Constitution”) regarding our standing 

in bringing this application on behalf of the Griqua Nation and the /Auni Nation. 

 

5. Chief Vaalbooi’s confirmatory affidavit is attached hereto marked Annexure 

“S1”.   
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6. The facts to which I depose herein are within my own personal knowledge and 

are, except where the context indicates otherwise or I expressly say so, to the best 

of my knowledge and belief both true and correct. 

 

7. Where I make legal submissions I do so on the advice of the intervening parties’ 

legal representatives and I believe them to be correct.   

 

8. This is an application by the intervening parties in terms of Rule 8 of the rules 

regulating the conduct of proceedings in the Constitutional Court (“the Rules”). 

The intervening parties have a direct and substantial interest in this matter. It is our 

belief that we, the indigenous people of South Africa, will be prejudiced should 

the grounds of appeal be upheld by this Court for reasons on which I shall expand 

below.  

 

B. THE INTERVENING PARTIES’ INTEREST 

 

9. I am a direct descendant of Adam Kok, a Khoi-Khoi who was born in 1710.  

 

10. Adam Kok II was the son of Adam Kok, the founding father of the Griqua Nation 

within the boundaries of what we now know as the Republic of South Africa. 

 

11. The /Auni Nation is one of the sub-groups of the San.    
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12. Chief  Vaalbooi is the son of Elsie Vaalbooi of the Khomana, a sub-group of the 

San, and the traditional leader of the /Auni Nation.  

 

13. Chief Vaalbooi  and I are therefore the direct descendants of the San and the Khoi-

Khoi respectively.  

 

14. Both the San and the Khoi-Khoi are ethnic groups  indigenous to Southern Africa 

including South Africa.   

 

15. As far back as the 1600s, the Khoi-Khoi and the San have made use of the plant 

referred to as ‘cannabis’ or ‘dagga’ for medicinal, spiritual and cultural ritual 

purposes.  

 

16. This was acknowledged by the Colonial Settlers.  According to recorded history, it 

was remarked by Mr Jan Van Riebeek in or about 1662 that a particular tribe of 

the indigenous people he encountered were “. . . the greatest and most powerful of 

all race of greasy Hottentots, living in houses which are covered with mats, but of 

a very large size, and living permanently on the same spot where they cultivate 

and dry a certain plant which they call Dacha . . .” (D. Moodie, The Record 

(1838) I, 248) 
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17. The use of the plant by indigenous people of this Country is said to have been 

acknowledged also by a Dominican Priest named Joao Dos Santos in or about 

1609 (Record, Vol 22 page 2135).  

   

18. Reference to the link between the plant and the indigenous people is also 

acknowledged in various publications and authorities, although in a somewhat 

racist and condescending way as recognised in the judgment of the Court a quo 

(Judgment in Record, Vol 14, pages 1301 to 1303, paras 33 & 34). 

 

19. A more sober recognition of the use of the plant by the indigenous people of this 

Country is by Professor Jonathan Burchell in Principles of Criminal Law (4
th

 Ed.) 

at page 797, where he remarks that the plant “. . . has been widely cultivated for 

centuries in this country and used not only for recreational purposes but also as a 

folk medicine.”   

 

20. The plant was only named ‘Cannabis Sativa’ by a botanist called Carl Linnaeus in 

or about 1753 (Record, Vol 22, page 2036).   

   

21. The historically traceable name for the plant is ‘dacha’, stemming from an old 

Khoi-Khoi word ‘daXab’ (Ratsch C. Marijuana Medicine: A World Tour of the 

Healing and Visionary Powers of Cannabis (2001) at p 127) 
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22. The intervening parties  respectfully submit that the plant is part-and-parcel of the 

heritage and culture of the Khoi-Khoi and the San.  The evolution and 

development of this heritage and cultural way of life was stifled by the 

criminalisation of usage of the plant. The plant and its historic usage is but one of 

the components of the Indigenous Knowledge Systems warranting revival. This, 

however, is  rendered impossible by the generic criminalisation of, even controlled 

usage of, the plant by individuals or groups of our society for spiritual, medicinal 

or cultural purposes. 

 

23. The use of the plant by the indigenous people as part of their heritage and culture 

was supressed and eventually criminalised in the early 1920s.  Since then, its 

usage for medicinal purposes and within a cultural setting has been criminalised.   

 

24. With criminalisation of usage of the plant came a systematic elimination of an 

integral part of the cultural way of life of the Khoi-Khoi and the San. 

 

25. The present litigation involves the invocation of, particularly, the right to privacy 

as guaranteed by section 14 of the Constitution when it comes to the use of the 

plant for personal consumption.   

 

26. The court a quo decided the matter within the confines of the protection and 

recognition of the right to privacy when it comes to the statutory laws prohibiting 
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the use of the plant by an adult in a private dwelling where the possession, 

purchase or cultivation thereof is for personal consumption by an adult.  

 

27. The intervening parties submit that the generic criminalisation of usage of the 

plant does not only infringe upon the right to privacy as enshrined under section 

14 of the Constitution, but also upon the right to participate in the cultural life of 

choice and enjoy own culture as protected under sections 30 and 31 of the 

Constitution. 

 

28. In particular, section 30 recognises the right of everyone to participate in the 

cultural life of their choice.   

 

29. In addition, section 31 stipulates that persons belonging to a cultural, religious or 

linguistic community may not be denied the right, with other members of that 

community, to enjoy their culture, practice their religion and use their language.   

 

30. Accordingly,  

 

30.1 sections 4(b) and 5(b) of the Drugs and Drug Trafficking Act 140 of 1992 

(“the Drugs Act”) read together with Part III of Schedule 2 to the Drugs 

Act; and 

30.2 section 22A(9)(a)(i) of the Medicines and Related Substances Control Act 

101 of 1965 (“the Medicines Act”) and s 22A (10) thereof read together 
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with schedule 7 of GN R509 of 2003 published in terms of s 22A(2) of the 

Medicines Act, 

 

are inconsistent with the Constitution in that they offend against sections 30 and 

31 of the Constitution with reference to the use of the plant by the descendants of 

the indigenous people of South Africa.  

 

31. The intervening parties accordingly submit that it would be in the interests of 

justice to allow us to intervene as parties in these proceedings.   

 

C. THE DELAY IN INTERVENING IN THESE PROCEEDINGS 

 

32. I am advised that in terms of Rule 8(1) of the Rules, any person entitled to join as 

a party may apply for leave to intervene at any stage of the proceedings. 

 

33. I became aware of the matter before the Constitutional Court in September 2017. 

 

34. On 14 September 2017, I had an initial consultation with my present attorneys of 

record to consider the merits of being a party in the matter in light of the fact that 

we were not parties in the proceedings in the court a quo. 

 

35. My attorneys of record made contact with the Office of the State Attorney 

representing the applicants in these proceedings in order to obtain the record.   On 
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19 September 2017, my attorney of record received an electronic version of the 

record. 

 

36. On 27 September 2017, I held a further consultation with my attorneys of record 

where I instructed them to commence legal proceedings to intervene in this matter. 

 

37. I am advised that the record is voluminous.  The printing and perusal of the record 

took a few weeks before this application could be prepared. 

 

38. I do not believe that the delay in filing the papers will be prejudicial to the parties 

in this matter.   It is submitted that the submissions on behalf of the Griqua and 

/Auni nations will assist the court in considering the merits raised in the notice of 

appeal. 

 

D. CONCLUSION 

 

39. It is respectfully submitted that the parties seeking intervention do have a direct 

and substantial interest in the present litigation, with the result that it would be in 

the interests of justice to grant us leave to intervene.  

 

40. In the premises, I submit that a case has been made for the relief sought in the 

notice of motion to which this affidavit is attached.  
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______________________________ 

DEPONENT 

 

 

 

 

I  CERTIFY  that  this  Affidavit  was  SIGNED  and  SWORN  to  before  me  at 

_________________________ on this               day of OCTOBER 2017, by the 

Deponent having acknowledged that  he/she knew and understood the contents of 

this Affidavit, had no objection to taking this oath, considered this oath to be binding on  

his  conscience  and  who  attached  the  following  words:  “I  swear  that  the contents 

of this affidavit are true, so help me God”. 

 

 

____________________________________ 

COMMISSIONER OF OATHS  

 


