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TAKE NOTICE THAT on 31 March 2017 the High Court of South Africa, Western 

Cape Division, Cape Town (“High Court”) per his Lordship Mr Justice Davis 

(Saldanah and Boqwana JJ concurring), in the matters under case no.s 8760/2013, 

7295/2013 and 4153/2012, declared that various provisions in the Drugs and 

Drug Trafficking Act 140 of 1992 (“Drugs Act”) and the Medicines and Related 

Substances Control Act 101 of 1965 (“Medicines Act”) (“the impugned provisions”) 

were inconsistent with the Constitution of the Republic of South Africa and invalid.  

The judgment is attached hereto and marked “X”.  The High Court order provides: 

“1. The following provisions are declared inconsistent with the 

Constitution of the Republic of South Africa Act 108 of 1996 and 

invalid, only to the extent that they prohibit the use of cannabis by an 

adult in a private dwellings(sic) where the possession, purchase or 

cultivation of cannabis is for personal consumption by an adult: 

1.1 sections 4(b) and 5(b) of the Drugs and Drug Trafficking Act 

140 of 1992 (the Drugs Act s 22A (10) thereof) read with 

Part III of Schedule 2 to the Drugs Act; and 

1.2 section 22A(9)(a)(i) of the Medicines and Related Substances 

Control Act 101 of 1965 (the Medicines Act) read with 

schedule 7 of GN R509 of 2003 published in terms of s 22A(2) of 

the Medicines Act. 
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2. This declaration of invalidity is suspended for a period of 24 months 

from the date of this judgement in order to allow Parliament to correct 

the defects as set out in this judgement. 

3. It is declared that until Parliament has made an amendment 

contemplated in paragraph 1 or the period of suspension has expired, 

it will be deemed to be a defence to a charge under a provision as set 

out in paragraph 1 of this order that the possession, or cultivation of 

cannabis in a private dwelling is for the personal consumption of the 

adult accused.” 

TAKE FURTHER NOTICE THAT in terms of sections 167(5) and 172(2)(a) of the 

Constitution, if the High Court makes an order of constitutional invalidity in 

respect of an Act of Parliament, the order shall have no force and effect unless it is 

confirmed by the Constitutional Court. 

TAKE FURTHER NOTICE THAT in terms of Rule 16(2) of the Rules of the 

Constitutional Court an organ of state entitled to do so and desirous of appealing 

against an order in terms of section 172(2)(d) of the Constitution shall, within 15 

days of the making of such order, lodge a notice of appeal with the Registrar of the 

Court which made the order, whereupon the matter shall be disposed of in 

accordance with directions given by the Chief Justice. 
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TAKE FURTHER NOTICE THAT the Minister of Justice and Constitutional 

Development (“First Appellant”), the Minister of Police (“Second Appellant”), the 

Minister of Health (“Third Appellant”), the National Director of Public Prosecutions 

(“Fourth Appellant”) and the Minister of Social Development (“Fifth Appellant”) 

(collectively referred to as the “Appellants”) are organs of state that are entitled to, 

and desirous of, appealing against the order of the High Court.  For ease of 

reference the respective plaintiffs in case no.s 7295/2013 and 4153/2012 (Mr 

Acton et al) and the Applicant in case no. 8760/2013 (Mr Prince) are collectively 

referred to as the “Respondents”. 

TAKE FURTHER NOTICE THAT the Appellants appeal the declaration of 

constitutional invalidity of the impugned provisions in the matters under case no.s 

8760/2013, 7295/2013 and 4153/2012 on the grounds set out hereunder.  

THE GROUNDS OF APPEAL 

The characterisation and formulation of the issues 

1. The High Court erred in characterising and formulating the issues before 

it.  The High Court ignored the case presented by the Respondents and 

concentrated on the right to privacy only, despite the right not being 

pertinently raised by the Respondents.  The High Court acknowledged that 



 6 

the Respondents presented a “veritable laundry list”1  of rights but 

inexplicably settled upon privacy over all the other broader and ill-defined 

issues raised by the Respondents.   

2. That privacy was not properly pleaded is underscored by the relief sought 

by the Respondents’ in their papers.  The papers seek a blanket 

declaration of invalidity of section 22A (read with Schedule 8) of the 

Medicines Act and section 40(1)(h) of the Criminal Procedure Act, 51 of 

1977 that extends beyond personal use.  Mention is also made of 

exempting “adult Rastafari” from these provisions during the period of 

suspension. 

3. Similarly, the other Respondents did not seek an order to protect their 

right to privacy.  By way of illustration, Acton and Rubin sought an order 

far broader than the the right to privacy.2  This order was significantly 

different from the one ultimately granted by the High Court. 

4. The Rule 16A notice filed by the Respondents makes no mention of the 

right to privacy.  This is despite the sole purpose of a Rule 16A notice 

being “any person raising a constitutional issue” to provide “a clear and 

succinct description of the constitutional issue concerned”.  The notice 

identifies the constitutional issues with the impugned provisions as: 

“impact[ing] disproportionately on the core of Rastafari existence in 

                                        
1  High Court Judgment para 11. 
2  High Court Judgment para 11. 
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particular”; “violating our equality and dignity laws”; and “violat[ing] 

environmental laws”. 

5. Having read the Respondents’ founding papers, Dr Gouws, on behalf of the 

Department of Health, espoused the Appellants’ understanding of the 

Respondents’ case as follows: 

“This case is primarily about the legalisation of cannabis with the 

object of making cannabis freely available to all South Africans 

without any punitive measures.  Moreover and of concern to the 

Department of Health, the [Respondents] contend that cannabis is 

harmless and has various medicinal, spiritual, religious, 

environmental, cultural and economic benefits.  The Department of 

Health maintains that there is credible scientific research which 

proves that cannabis is an undesirable and dangerous substance.” 

6. Notwithstanding, the High Court extracted a single paragraph from the 

founding affidavit of Mr Prince upon which it placed exclusive reliance to 

conclude - 
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“the core of this case and thus the main challenge against the 

legislation, to which I have made reference, is to locate in the right 

to privacy…”3 

7. The High Court erred in this conclusion.  It failed to consider that the 

Respondents did not properly plead the right to privacy in a simple and 

clear manner in their papers such as to provide the Appellants with 

knowledge of the case they had to meet. 

8. Indeed, if the High Court had quoted the entire paragraph that it relies 

upon to divine the “core” of the Respondents’ case as the right to privacy, it 

is apparent that the right to equality is raised in that very same paragraph.  

The same paragraph continues: 

“The substantive question in this matter are to what extent and in 

what way government may dictate, regulate or proscribe conduct 

considered to be harmful as well as what is the threshold the harm 

must cross in order for government to intervene.…  In respect of 

fatty foods, alcohol consumption, tobacco smoking or prescriptive 

drug taking, our government imposes only regulative measures 

outside of the criminal penal code.  Consumers are thus free to 

consume these harmful substances free from fear of imprisonment.” 

                                        
3  High Court Judgment para 2.  
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9. Consideration of the Respondents’ founding papers and notices makes it 

apparent that the right to privacy is a miniscule feature of the 

Respondents’ “veritable laundry list” of rights.  In fact, if one were to 

summarise the case presented by Prince, it is evident that the major 

concerns for him are religious rights, followed by the right to equality as is 

evident from the interminable comparison between the laws regulating 

tobacco and alcohol which Prince asserts are more harmful than cannabis.  

This is again made clear when consideration is had to the notice of motion 

and Rule 16A notice. 

10. It is a case based on these latter rights that the Appellants answered in 

their papers before the High Court.  The High Court failed to appreciate 

this, instead indicating its dissatisfaction that the Appellants’ papers had 

addressed a case on these rights, rather than the right to privacy: 

“[I]n [the Appellants’] heads of argument [the Respondents’] case is 

summarised and described as ‘a broader constitutional challenge to 

that confronted the Constitutional Court in Prince 2’.  Mention is 

made of [the Respondents’] attack that the current prohibition 

against cannabis violates the equality rights in terms of s 9(2) of the 

Constitution in that cannabis users are treated differently in law 

from the users of alcohol, tobacco and other foods substances.  

Further, it is contended that [the Respondents], particularly 

Mr Acton, claimed that they have medical rights to use cannabis and 
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that cannabis is not only harmful but may be medically beneficial.  

It is also suggested that the case involves the argument that the 

prohibition impinges upon the rights to dignity, equality and 

freedom of the cannabis user.  Mention is made of the breach to the 

right to privacy, but only briefly which was unfortunate as it is the 

latter right, on the basis of Mr Prince’s affidavit, which is central to 

his case.”4 

11. The High Court itself found that the Respondents’ pleadings were 

systematically erratic and ambiguous.  It made a number of observations 

in this regard, including: 

“The relief which is sought is not particularly easy to divine because 

the application brought before this Court has been made by 

individual [Respondents], whose application and papers reveal a 

lack of legal precision particularly in framing the relief sought .”5 

“[T]his prayer is framed in somewhat general terms, particularly in 

Mr Acton’s particulars of claim which do not refer to any particular 

statutory provision.”6 

                                        
4  High Court judgment para 20. 
5  High Court judgment para 3. 
6  High Court judgment para 3. 
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“[T]he relief as sought by [the Respondents] was couched in 

imprecise terms.  The papers, as filed, made it even more difficult for 

this court, without a comprehensive legal debate from the 

competing parties, to determine an issue of considerable social 

importance.”7 

“[A] considerable amount of the documentation filed by [the 

Respondents] proved to be of very little assistance in the 

determination of this case…  [M]uch of the voluminous 

documentation provided, in particular by Mr Acton, proved of little 

value to the determination of this application.”8 

“Reflective of the imprecision of [the Respondents’] papers, to which 

I have already made reference, [the Respondents] invoked a 

veritable constitutional laundry list.”9 

12. The High Court (despite itself taking issue with the Respondents’ papers) 

erred in selectively determining the matter on the basis of the right to 

privacy in spite of the Respondents’ comparatively extensive reliance on 

the rights to equality, bodily integrity, dignity, freedom and, surprisingly in 

                                        
7  High Court judgment para 5. 
8  High Court judgment para 6. 
9  High Court judgment para 11. 
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the light of this Court’s finding in Prince II,10 religious freedom of the 

Rastafari. 

13. The Courts have defined the role of judicial officers in civil litigation as 

follows: 

“Turning then to the nature of civil litigation in our adversarial 

system it is for the parties, either in the pleadings or affidavits, 

which serve the function of both pleadings and evidence, to set out 

and define the nature of their dispute and it is for the court to 

adjudicate upon those issues.  That is so even where the dispute 

involves an issue pertaining to the basic human rights guaranteed 

by our Constitution, for ‘it is impermissible for a party to rely on a 

constitutional complaint that was not pleaded’.  There are cases 

where the parties may expand those issues by the way in which they 

conduct the proceedings.  There may also be instances where the 

court may mero motu raise a question of law that emerges fully 

from the evidence and is necessary for the decision of the case.  That 

is subject to the proviso that no prejudice will be caused to any 

party by its being decided.  Beyond that it is for the parties to 

                                        
10  Prince v The President Cape Law Society and Others 2002 (2) SA 794 (CC) (Prince 2). 
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identify the dispute and for the court to determine that dispute and 

that dispute alone.”11  (Footnotes omitted.) 

14. The courts have long warned about judicial overzealousness.  It is not for 

the courts to fashion and tailor cases between the parties in a quest to 

fulfill what they believe to be societal interests.12  This principle was aptly 

stated by Wallis JA, quoting from a US Court: 

“[Courts] do not, or should not, sally forth each day looking for 

wrongs to right.  We wait for cases to come to us, and when they do 

we normally decide only questions presented by the parties.  Counsel 

almost always know a great deal more about their cases than we do 

…” 

15. The Courts are called upon to exercise restraint; wait for parties to present 

cases to them and deal with the cases as presented by the parties.  With 

respect, the mischaracterisation of the issues by the High Court in this case 

falls within the ambit of the warning sounded by the Supreme Court of 

Appeal, among others. 

                                        
11  Fischer v Ramahlele [2014] ZASCA 88; 2014 (4) SA 614 (SCA) at para 13.  See also 

para 14. 
12  Wallis JA, in Minister of Correctional Services v The Estate Late Stransham -Ford. Citing 

United States v Samuels 808 F. 2d. 1298, 1301 (8th Cir. 1987) cited by the Supreme Court 
in Greenlaw v United States 128 S Ct 2559(2008).  See Fischer v Ramahlele [2014] ZASCA 
88; 2014 (4) SA 614 (SCA) at paras 13 and 14. 

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2014%5d%20ZASCA%2088
http://www.saflii.org/cgi-bin/LawCite?cit=2014%20%284%29%20SA%20614
http://www.saflii.org/cgi-bin/LawCite?cit=808%20F%202
http://www.saflii.org/cgi-bin/LawCite?cit=128%20S%20Ct%202559
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2014%5d%20ZASCA%2088
http://www.saflii.org/cgi-bin/LawCite?cit=%5b2014%5d%20ZASCA%2088
http://www.saflii.org/cgi-bin/LawCite?cit=2014%20%284%29%20SA%20614
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Res Judicata 

16. The Court erred in dismissing the plea of res judicata raised by Appellants.  

The High Court erred in so doing in that the plea was raised within the 

context of the pleadings.  Prince in particular, raises the right to Rastafari 

religion in his founding affidavit and formulates an elaborate argument 

based on the minority judgment in Prince II, coupled with an attack on the 

the majority judgement.  These are all issues which were dealt with in 

Prince II.  

Rejection of Appellants’ Evidence 

17. The High Court erred in rejecting the uncontroverted evidence of the 

Appellants.  In particular, the High Court erred in rejecting the expert 

evidence of Dr Gouws, tendered on behalf of the Minister of Health.  The 

High Court did so on the basis that it did not regard Dr Gouws as 

appropriately qualified.  The High Court held that: 

“Significantly no further medical evidence by an appropriately 

qualified medical expert such as a psychiatrist was placed before 

the Court… in Prince 2 the State filed an affidavit by a psychiatrist, 

Professor Zabow.” 
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18. The High Court erred in holding that Dr Gouws was not suitably qualified 

and experienced to express her expert medical opinion in respect of 

cannabis. 

19. Dr Gouws is a Pharmacist who holds five science degrees, the highest 

being a Phd.  Outside of the sciences, DR Gouws also holds an MBA.  

Dr Gouws is the Registrar of Medicines and thus manages the Medicines 

Control Council (“MCC”), whose mandate is the registration of medicines.  

She also heads the national medicines inspectorate in her capacity as the 

Director of Inspectorate and Law Enforcement with the National 

Department of Health.  Dr Gouws is also the Chairperson of the 

Pharmaceutical Inspection Cooperation Scheme (2014-2015), an 

association for national medicine inspectorates world-wide, with its head 

office in Geneva, Switzerland. 

20. Dr Gouws is academically qualified to express an expert opinion in regard 

to the effects of cannabis in that she is a pharmacist and holds a doctorate 

in pharmacology.  Pharmacology is the branch of medicine concerned with 

the composition, uses and effects of drugs.  Pharmacists undergo tertiary 

education to understand the biochemical mechanisms and actions of 

drugs, drug uses, therapeutic roles, side effects, potential drug 

interactions, and monitoring parameters. 
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21. Dr Gouws also possesses the relevant experience to express an opinion on 

the effects of cannabis in that she manages the Medicines Inspectorate 

which is responsible for conducting clinical trials inspections and the 

licencing of medicine manufacturers and wholesalers.  The Inspectorate 

also exercises control and oversight over South Africa’s use of narcotic and 

psychotropic substances.  Dr Gouws also heads the MCC whose main 

purpose is to safeguard and protect the public through ensuring that all 

medicines that are sold and used in South Africa are safe, therapeutically 

effective and consistently meet acceptable standards of quality. 

22. Dr Gouws’ evidence, which was also bolstered with reference to expert 

clinical trials and expert medical evidence, reveals that: 

22.1. Cannabis is a mind-altering drug, which affects the user’s 

cognitive ability.  Cannabis is a dangerous drug which is 

dependence forming, and a hallucinogen. 

22.2. Globally, cannabis is the most widely consumed illicit drug with 

an estimated 4,5 percent of the world’s adult population using it.  

It is the main problem drug of abuse in Africa. 

22.3. The highest level of cannabis herb production – approximately 

25% of global production, takes place in Africa, particularly in 

South Africa. 
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22.4. Over the past twenty years sophisticated cultivation methods such 

as hydroponic farming and plant-breeding techniques have 

greatly increased the potency of cannabis products.  This has 

substantially increased the content of the drug’s psychoactive 

substances, being cannabinoids in the form of THC, from 1-3% in 

the past to 6-13% and higher today. 

22.5. In South Africa, cannabis is often mixed with other harmful 

substances including methaqualone (mandrax), heroine, cocaine 

and the antiretroviral (ARV) agent efaviranez. In addition, 

mixtures with street names such as “Nyoape”, “Sugars”, “Wonga”, 

“Tik” etc., contain varying amounts of cheap heroine and cocaine, 

and are usually smoked with cannabis. 

22.6. There is well-researched and documented evidence that it is 

imperative for cannabis to be classified as a dangerous, 

dependence-producing drug, in order to protect South African 

citizens from harm. 

22.7. The South African Community Epidemiology Network on Drug 

Use found that adolescent treatment, demand, trauma, and 

arrestee data clearly reflect the burden that cannabis use has to 

the health, social welfare, and criminal justice systems in South 

Africa. 
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22.8. The regulation of cannabis serves a legitimate government 

interest, being the broader interest in regulating dependence-

producing drugs and preventing their abuse as well as trafficking 

in those drugs. 

22.9. Prevention of cannabis abuse remains a necessity and a public 

health priority.  This will contribute to achieving broad health and 

social benefits through the concurrent implementation of 

evidence-based prevention and treatment strategies to effectively 

reduce the use, abuse and addition. 

23. The High Court rejected Dr Gouws’ use of expert medical reports compiled 

by other medical practitioners, including psychiatrists.  It did so on the 

basis that she was not a psychiatrist and that therefore could not opine on 

matters of psychiatry, despite her qualification as, inter alia, a pharmacist.  

Notwithstanding, the High Court peculiarly accepted that it was 

permissible for the criminologist report of Shaw et al to place reliance on 

medical reports, even though its authors had no medical background 

whatsoever. 

24. The High Court however also ignored the report submitted by the 

Appellants on the World Health Organisation Position Paper on Cannabis 

on the harmful effects of cannabis.  It is respectfully submitted that such a 

report independently constitutes evidentiary material in its own right and 
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cannot be disavowed based on the expertise of the deponent that brings 

the report to the court’s attention. 

25. It is also peculiar that the High Court did not accept the psychiatric 

evidence affirmed by the Constitutional Court in Prince 2 that cannabis is, 

inter alia, a harmful dependence-producing drug.  Absent a shift in 

scientific evidence and thinking, the evidence in Prince 2 remains 

medically uncontroverted and should have been accepted, rather than 

distinguished, by the High Court.  The fact that a pharmacist, rather than a 

psychiatrist, affirms the same scientific evidence should not undermine 

that evidence, but bolster it.  Ironically, the High Court accepted when the 

criminologists report made reference to psychiatric reports and articles, 

but dismissed the expert evidence of Dr Gouws, and her references to 

psychiatrist reports, when Dr Gouws is a well decorated pharmacologist 

who personally oversees a phalanx of medical professionals including 

psychiatrists.13 

The Court’s Reliance On Criminologists’ Report 

26. In finding that the impugned provisions violated the right to privacy, the 

High Court placed undue weight and significance on a singular report 

                                        
13  High Court Judgment para 51, 52 and 54. 
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compiled by criminologists, Prof. Shaw et al.14  This report was elicited by 

the High Court itself. 

27. The criminologists report does not at all engage the evidence placed 

before the Court by the Appellants, including the evidence of Dr Gouws. 

28. Significantly though, in their report the criminologists recognise that any 

change in cannabis legislation is a policy issue that should be addressed by 

Parliament.  They acknowledge that cannabis is a harmful substance and 

that the doctrine of separation of powers dictated that the courts of law 

should defer to the Legislature on the issue of the legalisation of cannabis.  

29. In the opening paragraphs of the High Court judgment, the High Court 

itself summarizes this case as follows: 

“In a constitutional democracy such as South Africa, a critical task 

which confronts courts is to demarcate the border between the 

terrain in which disputes lie in the province of the courts and those 

controversies which are better located on a terrain belonging to the 

legislature and/or the executive…  This case thus asks whether the 

invalidity of the relevant legislative framework in terms of which 

                                        
14  Centre of Criminology, University of Cape Town ti tled: “Balancing Harms in Cannabis 

Policy: Some Considerations for the South African Context” compiled by Professor Mark 
Shaw, Dr Simon Howell, Dr Andrew Faull, and Anine Kriegler – dated 30 August 2016. 
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these prohibitions are couched should be determined by courts or 

left for further legislative and/or executive consideration.”15 

30. It is remarkable that the High Court would rely so heavily on the 

criminologists’ report in matters of medical science yet not heed their 

warning that polycentric cannabis regulation demands judicial deference 

and is best left to the Legislature.  This is exacerbated by the fact that the 

High Court itself framed the critical inquiry in this case as being an issue of 

the separation of powers and polycentricism.  It is submitted that this is 

demonstrative of the High Court’s failure to consider the criminologists 

report in toto, instead placing undue weight on selective aspects of the 

report. 

31. Moreover, the High Court criticises the state for presenting the evidence of 

the the South African Police Service (SAPS) and National Prosecuting 

Authority (“the NPA”) in response to the criminologists instead of 

furnishing the court with the evidence of another criminologist in rebuttal.  

It is important to mention that both the deponents from the SAPS and the 

NPA are officials who have performed the duties and functions queried by 

the criminologists. 

32. The evidence presented by those engaged on a daily basis with the 

criminal justice system was more than adequate as a rebuttal to the 

                                        
15  High Court judgment para 2. 
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theoretical and incorrect assumptions made by the criminologists.  This 

evidence included detailed analysis of the prosecution of cannabis cases 

by the NPA and accordingly corrected the claim by the criminologists that 

prosecutions are dismissed due to insufficient evidence and chaotic 

prosecutions.  It is sufficient that the deponent has directed and personal 

knowledge of the issues raised by the Shaw et al. 

33. The general requirement for the admissibility of any evidence is relevance.  

The High Court erred in ignoring the above evidence of the state parties.  

The said evidence was admissible opinion evidence, reliable, relevant and 

designed to assist the court to decide the issues raised by the 

criminologists about the criminal justice system. 

THE RIGHT TO PRIVACY 

34. In invoking and upholding the right to privacy the High Court failed to 

have regard or appreciate the effect of cannabis on individual users and 

society in general as highlighted by the evidence placed before the Court 

by the Appellants. 

35. In coming to its conclusion, the High Court placed great weight on privacy 

as a spatial concept in that a “personal sphere” exists within which an 
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individual is “beyond interference from any public authority”.16  However, 

the High Court did acknowledge that “this most intimate core is narrowly 

construed” and is left once “an individual enters into relationships with 

persons outside this closest intimate sphere”.17 

36. The High Court considered the matter of Case,18 where the Constitutional 

Court held the legislative restriction on pornographic material to be 

constitutionally invalid.  This led to the High Court concluding: 

“It follows from the animating idea of privacy that a right to make 

intimate decisions and to have one’s personal autonomy protected is 

central to individual identity who is entitled to make decisions 

about these concerns without undue influence from the State.”  

37. The High Court ultimately found that the applicants’ privacy right had 

been violated.  The applicants’ desire to “partake of a small quantity of 

cannabis in the intimacy of their home” fell into “an inviolable inner core” 

on “a continuum of rights” such as to amount to exercising “a right of 

autonomy which, without clear justification, does not merit interference 

                                        
16  Bernstein v Bester NNO 1996 (2) SA 751 (CC) at para 77.  Investigating Directorate: 

Serious Economic Offences and Others v Hyundai Motor Distributors (Pty) Ltd and Others In 
re: Hyundai Motor Distributors (Pty) Ltd and Others v Smit NO and Others  2001 (1) SA 545 
(CC) at para 183. 

17  Bernstein v Bester NNO 1996 (2) SA 751 (CC) at para 77. 
18  Case v Minister of Safety and Security 1996 (3) SA 617 (CC). 
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from the outside community or the State”.19 

38. It is submitted that the High Court erred in concluding that the 

Respondents’ right to privacy had been violated by the impugned 

provisions. 

39. The test that an applicant must satisfy to establish the right to privacy was 

set out in Bernstein.20  The Constitutional Court held that: 

“The party seeking suppression of the evidence must establish both 

that he or she has a subjective expectation of privacy and that the 

society has recognized that expectation as objectively reasonable….  

[T]he scope of a person’s privacy extends a fortiori only to those 

aspects in regard to which a legitimate expectation of privacy can 

be harboured.”21 

40. It is therefore clear that an applicant bears the onus of satisfying the court 

that they harbour a legitimate expectation of privacy.  The applicant must 

establish the existence of such a legitimate expectation on two basis - the 

applicant holds a subjective expectation of privacy; and society has 

recognised the expectation as objectively reasonable. 

                                        
19  High Court judgment at para 25. 
20  Bernstein v Bester NNO 1996 (2) SA 751 (CC). 
21  Bernstein v Bester NNO 1996 (2) SA 751 (CC) at para 75. 
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41. In respect of the subjective expectation an applicant must provide an 

explanation of the permissibility of waivers of privacy.  The second part of 

the definition requires that one’s subjective privacy intuitions must be 

recognised by society as reasonable to qualify for the protection of the 

right.22  What is reasonable depends on the set of values attached to the 

standard of reasonableness.23 

42. In finding that the Respondents’ held a subjective expectation of privacy, 

the High Court erred in concluding that a “private dwelling” would in all 

circumstances amount to the “inviolable core” of privacy right, such as to 

preclude interference from the outside community or the State.  In doing 

so the High Court gave too much weight to privacy as a spatial concept and 

failed to consider the communal relationships that may occur in such a 

setting, which moves the privacy right away from the “inviolable core” and 

reduces the subjective expectation of privacy. 

43. The High Court failed to consider private dwellings are often inhabited by 

multiple persons, usually of a familial or social relationship.  The 

Constitutional Court has accepted that where “a person moves into 

communal relations and activities such as business and social interaction, 

the scope of personal space shrinks”.24  The addition of a social element 

                                        
22  Bernstein v Bester NNO 1996 (2) SA 751 (CC) at para 76. 
23  Currie & De Waal “The Bill of Rights Handbook” 6ed (Juta, 2013) at p 298. 
24  Gaertner and Others v Minister of Finance and Others 2014 (1) SA 442 (CC) at para 49. 
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does not obliterate the privacy right, but attenuates it.25 

44. A person’s privacy right is more attenuated if they engage in familial or 

social relations in a private dwelling as opposed to the absence of such 

relations.  Even though the dwelling may be private, it cannot be said that 

all private dwellings constitute the “inviolable core” of the privacy right 

regardless of whether inhabited alone or with others who enjoy an 

independent right to privacy.  It is unreasonable for someone to expect 

utmost privacy in their intimate space when that space is shared by 

others. 

45. It is also notable that although the act of using cannabis in a private 

dwelling is immediate, its effects persist for three to six hours subsequent 

to its use in a private dwelling, as made clear in the evidence before Court.  

Indeed, persistent cannabis user over time has long-term negative effects 

on a cannabis user of a permanent nature – inside or outside of their 

private domain.  Because cannabis is a mind-altering drug, it impairs 

accountability and therefore increases the probability that the user will 

commit crime.  Cannabis also increases the risk of motor vehicle collisions, 

particularly fatal collisions. 

46. This is aggravated by the fact that cannabis is a dependence producing 

drug and over time use becomes habitual, meaning the cannabis user must 

                                        
25  Gaertner and Others v Minister of Finance and Others  2014 (1) SA 442 (CC) at para 49. 
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either exhibit anti-social behaviour and remain in their inviolable private 

sphere to use cannabis or enter the public domain and use cannabis in 

contravention of the law.  It is therefore not difficult to contemplate that a 

cannabis will be used immediately prior to departing a private dwelling 

and entering the public domain, where the effects of cannabis use will 

persist.  Notably, although the effects of alcohol persist after immediate 

consumption, the law regulates such conduct, inter alia, imposing criminal 

sanctions upon intoxication in public and driving a vehicle while under the 

influence of liquor. 

47. Cannabis is often used in a township setting where dwellings are cramped 

and close in proximity.  Private dwellings form an inextricable link to 

communal dwellings, with lavatory facilities and gardens often being 

shared by a number of inhabitants.  This is the lived experience of the 

overwhelming majority of South Africans, who do not have the subjective 

expectation of privacy that a suburban setting affords. 

48. One can have no expectation of privacy if one has consented explicitly or 

implicitly to having one’s privacy invaded.26  Where activities pertain to 

the public sphere it cannot be said that a reasonable expectatio n of privacy 

can be subjectively held.27  An individual therefore enjoys a significantly 

reduced privacy in the context of cannabis, which we submit cannot 

reasonably be regarded as creating a legitimate expectation of privacy. 

                                        
26  Currie & De Waal “The Bill of Rights Handbook” 6ed (Juta, 2013) at p 298. 
27  Bernstein v Bester NNO 1996 (2) SA 751 (CC) at para 85. 
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49. As has been stated, the right to use, possess, purchase and cultivate 

cannabis in private must be recognised by society as objectively 

reasonable. 

50. In Prince II 28  the Constitutional Court held that the State has the 

prerogative to enact legislation to prohibit anti-social conduct: 

“In a democratic society the Legislature has the power and, where 

appropriate, the duty to enact legislation prohibiting conduct 

considered by it to be anti-social and, where necessary, to enforce 

that prohibition by criminal sanctions.  In doing so it must act  

consistently with the Constitution, but if it does that, courts must 

enforce the laws whether they agree with them or not.”29 

51. The applicants were required to plead and prove that there was an 

infringement of their rights. 

Justification 

52. The Court effectively reversed the onus by concentrating on the 

Appellants’ duty to justify the limitation without the Respondents first 

discharging the onus to prove that there was an infringement of their right 

                                        
28  Prince v The President Cape Law Society and Others 2002 (2) SA 794 (CC). 
29  Prince v The President Cape Law Society and Others 2002 (2) SA 794 (CC) at para 108. 
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to privacy.30  Section 36 of the Constitution is only triggered once an 

infringement of the right has been proved by the party alleging such 

infringement.31 

53. Having found that the impugned provisions infringed the right to privacy, 

the court did not take into account all the relevant factors that go into the 

justification of a limitation.  The limitations analysis must be 

comprehensive and go beyond the factors to be for consideration in 

section 36 of the Constitution.  The High Court ignored the Appellants’ 

justification for the alleged infringement.32  

54. In the circumstances, the High Court erred in not taking into account the 

following findings with regard to the limitation analysis: 

54.1. There is no way of minimising the impairment of the right without 

defeating the legitimate government purpose, and therefore the 

court will not interfere with the impugned legislation.33 

54.2. Laws are more than mere regulatory instruments, they also 

embody social construct which may have various connotations.  

Currently, it is taboo to use cannabis and those who do so are 

generally  frowned upon by society.  The introduction of the use of 

                                        
30  High Court judgment paras 25 to 27. 
31  S v Zuma and Others 1995(2) SA 642 (CC) at para 21. 
32  Law Society v Minister for Transport 2011(1) SA 400 (CC) at para 37. 
33  Prince II p277 para 139. 
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cannabis, by adults in the private dwellings, normalises in the 

minds of the general populace that cannabis is harmless.  

54.3. The efficacy of any proposed safeguards must be considered 

within the South  African context.  The socio-economic conditions 

of South Africa are such that it will be difficult to enforce and 

monitor safeguards.  As recognised in Prince II an attempt to 

fashion a minimum intrusion would defeat the purpose of the 

legislation. 

55. In analysing the comparative law in similar jurisdictions, the High Court 

accepted the amici submissions that - 

“these international developments reflect a clear shift in a 

consensus in what can be considered to be open and democratic 

societies, that the criminalisation and possession of cannabis for 

personal use is no longer effective in preventing harm.” 

56. The High Court concluded that: 

“In short, there is no longer a consensus that can regard such 

limitations as justifiable.’” 
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57. The High Court was referred to the recent judgment of Minister of Justice 

and Correctional Services and Others v Estate Late James Stransham-Ford 

and Others34 (“Stransham-Ford”) where the Supreme Court of Appeal 

warned against slavishly following the permissive jurisdictions in that the 

approach followed arises from different circumstances in each jurisdiction.  

This case must be addressed within the unique context of South African 

society.  The courts should not readily assume the approach in a foreign 

court can be transplanted to South African soil. 

58. Save for a statement of the general problem with the abuse of drugs in the 

community, and the need to protect children, in the concluding remarks35 

the High Court ignored the submissions by the State parties about the 

risks and dangers the impugned legislation seeks to avert; the vulnerable 

group of persons identified by the State and warranting protection 

through the legislation. 

59. The High Court found that there is a global evolution of attitudes towards 

the legalisation of cannabis and that therefore South Africa should follow 

suit.  The High Court ought to have considered that there are very different 

circumstances in this country, the availability resources for: policing, 

healthcare, and social services coupled with the  “wide diversity of our 

society in its cultures and belief systems; our sense of the need to protect the 

poor, the weak and the vulnerable and the value attached to providing such 

                                        
34  [2017] 1 All SA 354 (SCA); 2017 (3) BCLR 364 (SCA) para 58;  Bernstein case at para 132 

and 133. 
35  High Court judgment at para107 et seq. 
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protection”.  The High Court erred in readily adopting laws from countries 

in a very different context from South Africa. 

60. It was therefore imperative that the court takes into consideration all the 

attendant risks before introducing new problems for the state parties.36 

“A court addressing these issues needs to be aware of differing 

cultural values and attitudes within our diverse population.  It needs 

to consider the impact of its decision beyond our affluent suburbs 

into our crowded townships, our informal settlements and in the 

vast rural areas that make up South Africa.  It is in that context that 

it must determine whether its decision will further undercut the 

foundational value of the right to life or be supportive of it.  The 

notion of a dignified death must be informed by a rounded view of 

society, not confined to a restricted section of it.  This was not done 

in this case and could not have been done because of the 

inadequacies of the evidence and the haste with which it was 

decided.”   

61. By emphasising the global developments with regards to the regulation of 

cannabis over the unique socio-economic circumstances of South Africa, 

the Court’s conclusion constitutes a patent error. 

                                        
36  Stransham-Ford at para 100. 
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62. The High Court failed to take into account the state parties’ detailed 

explanation of the challenges faced by the South  African government in 

fighting organised crime; the scourge of drug abuse, particularly among the 

youth; the effect of cannabis on an already over-burdened health system 

affected by various pandemics and the general social-ills faced by South 

Africa.  There is no doubt that the unfettered availability of cannabis would 

serve nothing more than to increase the challenges outlined.  

63. The High Court found that persons should be permitted to smoke cannabis 

in their “private dwellings”, the definition of which may differ from suburb 

to township, to informal settlement to villages.  The Ministeries of Health 

and Social Development have designed programs discouraging citizens 

from smoking cigarettes in dwellings, this order serves only to reverse all 

the gains made in educating the public on the dangers of secondary 

tobacco smoke and reinforces smoking within confined spaces  of an even 

more dangerous  substance. 

64. The High Court overlooked that the impugned provisions serve a number 

of important purposes.  This Court recently observed the importance of 

the purpose of the Drugs Act, being the “successful prosecution” of “[d]rug 

related offences”, which “concern illicit and harmful drugs that constitute a 

serious scourge to public safety and well-being”. The Drugs and Drug 

Trafficking Act also gives effect to South Africa’s international law 

obligations under the SADC Drugs Protocol. 
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65. The Medicines Act similarly provides for the regulation of medicines and 

related substances intended for human use that, absent medical 

supervision, would be harmful.  The Medicines Act establishes the 

Medicines Control Council which considers whether medicine is suitable 

for its intended purpose, assesses its relative risk against the benefits.  It 

goes without saying that proper regulation of medicines is an essential 

element of any public health system. 

66. In Jordan37 the Constitutional Court rejected the proposition that the State 

is not entitled to regulate criminal activity in the private sphere: 

“I do not accept that a person who commits a crime in private, the 

nature of which can only be committed in private, can necessarily 

claim the protection of the privacy clause….  The law should be as 

concerned with crimes that are committed in private as it is with 

crimes that are committed in public.”38 

67. Indeed, the Constitutional Court had recognised that criminal activities 

often occur in a clandestine fashion, enforcement of which inherently 

requires a violation of privacy.39  On this basis the Constitutional Court has 

                                        
37  S v Jordan and Others (Sex Workers Education and Advocacy Task Force and Others as 

Amici Curiae 2002 (6) SA 642. 
38  S v Jordan and Others (Sex Workers Education and Advocacy Task Force and Others as 

Amici Curiae at para 28. 
39  Minister of Police v Kunjana 2016 (9) BCLR 1237 (CC) at para 20. 
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already found that a rational connection does exist between the limitation 

of the right to privacy and the purpose of the Drugs Act.40 

68. In addition, the impugned provisions also serve to foster social cohesion 

and protect the interests of children who live with cannabis users.  Indeed, 

it has been noted that cannabis most detrimentally affects adolescents, 

who are the primary victims of cannabis abuse.  The use of cannabis in the 

presence of minors of co-inhabit a private dwelling with a cannabis user 

harms children both through secondary exposure (passive smoking) and 

by establishing as a psychological norm that harmful cannabis use is 

acceptable.  It is the duty of the State as the upper guardian of all minors to 

act in their best interests, which the decriminalization of cannabis is 

antithetical to. 

69. The impugned provisions limit the use, possession, purchase and 

cultivation of cannabis in its totality.  The sanction for non-adherence is 

criminal as opposed to civil.  The limitation is therefore of a wide extent.  

However, it is submitted that the prohibition of cannabis, as with any 

illegal substance, would be fundamentally undermined if exceptions were 

created to its otherwise absolute prohibition. 

70. In Prince II the Constitutional Court was astutely aware of the practical 

difficulties that would face law enforcement to ensure that cannabis was 

                                        
40  Minister of Police v Kunjana 2016 (9) BCLR 1237 (CC) at para 24. 
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used only within certain acceptable parameters.  In reaching its 

conclusions, the High Court overlooked the following pertinent findings 

made by the Constitutional Court in Prince II, which apply with equal force 

in this matter. 

70.1. This impugned legislation serves an important governmental 

purpose in the war against drugs; 

70.2. The prohibition is not overbroad as it is directed in the first 

instance to cutting off the supply of such drugs to potential users.  

The impugned legislation seeks to address the harm caused the 

drug problem; 

70.3. The State’s overriding interest in preventing the physical harm 

caused by drug use constitutes sufficient justification for 

interference with rights (in this instance religious freedom); 

70.4. Cannabis is a drug in which there is substantial illicit trade in 

South Africa and internationally; 

70.5. South Africa has an international obligation to curtail drug trade, 

including cannabis; 



 37 

70.6. The prohibition of possession and use of cannabis is the most 

effective way of policing the trade and use of the drug. 

71. These difficulties are exacerbated by the fact that the High Court order 

permits not only the personal use of cannabis, but also the “possession, 

purchase or cultivation” of cannabis.  It cannot be said that the State’s 

decision to regulate the “possession” and “cultivation” of cannabis is 

impermissible, in fact its ease of distribution and mischief further justifies 

the State’s intrusion through criminal sanction. 

72. In the context of illicit drug production, the private cultivation of cannabis 

would likely be abused beyond scope permitted by the High Court order.  

A significant portion (40%) of illicit drug production is indoor hydroponic 

cannabis.  It would be impossible to distinguish cultivation for personal as 

opposed to economic purposes. 

73. For these reasons, it is submitted that there are no less restrictive means 

available to the respondents to effectively limit the use, possession, 

purchase and cultivation of cannabis. 

The Order of the High Court 

74. The courts powers pursuant to a finding of constitutional invalidity, 



 38 

directs the court is obliged to declare the law invalid to the extent of its 

inconsistent with the Constitution; this is a special type of declaratory 

order. 

75. Once a declaration of invalidity is made, a court must exercise its 

discretion within the parameters of section 172(1)(b).  The Constitutional 

Court’s decisions are final and cannot be varied.  Without its imprimatur 

the order of the lower court is not final. 

76. Section 172(1)(b) gives the court a wide discretion when making 

declarations of invalidity.  However, such order should avoid legal 

uncertainty as to the status of legislation that has been found to be 

constitutionally invalid.41  A declaration of constitutional invalidity may 

have dire consequences and therefore the Constitution entrusts the 

Constitutional court to oversee the process.  

77. From the above, it is important for a High Court making an order of 

invalidity to be circumspect in so doing.  There is no doubt that the need 

for the courts to exercise restraint in making orders of invalidity would be 

heightened in legislation involving the criminal justice system. 

78. For emphasis, paragraphs 2 and 3 of the order are restated:  

                                        
41  The President of the Republic of South Africa v South African Rugby Union 1999 (2) SA CC at 

para 29. 
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“2.  This declaration of invalidity is suspended for a period of 24 

months from the date of this judgment in order to allow 

Parliament to correct the defects as set out in this 

judgment. 

3.   It is declared that until Parliament has made an 

amendment contemplated in paragraph 1 or the period of 

suspension has expired, it will be deemed to be a defence to 

a charge under a provision as set out in paragraph 1 of this 

order that the possession, or cultivation of cannabis in a 

private dwelling is for the personal consumption of the 

adult accused.“ 

79. Paragraph 3 in particular is far from just and equitable, it is not only ultra 

vires but amounts to a usurpation of the powers of both the Constitutional 

Court and the Legislature and serves to create confusion.  The High Court 

is not competent to grant such interim relief.  It is a novel declaration of 

invalidity.  

80. Absent a regulatory framework, the interim relief in paragraph 3 is 

impossible to implement.  It is particularly problematic from a law 

enforcement perspective in that the police are expected to police a small 

quantity of cannabis despite the High Court itself acknowledging that 
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“’small’ is of course difficult to define”.42  Indeed, the High Court defers to 

the Legislature to determine what constitutes a small quantity.43   

81. There is therefore no clear definition as to what quantity of cannabis falls 

within the scope of the interim order.  No legislative definition exists and 

the High Court only provides that “the quantity must be exclusively for 

personal consumption”.44  The High Court’s order therefore creates a 

deemed defence based that applies in respect of a quantity of cannabis 

that remains undefined.  Furthermore, this defence has been given 

immediate effect pending the amendments by the Legislature leaving the 

Legislature unable to remedy the lacuna, which the High Court itself 

acknowledged that the Legislature is best placed to do. 

82. The lack of clarity created by the High Court fundamentally undermines 

the ability for law enforcement officials to, axiomatically, enforce the law.  

The High Court order also undermines the role of the National Prosecuting 

Agency in that there is no longer a clear regulatory framework in respect 

of small quantities cannabis.  Like SAPS, NPA is loath to pursue cases in 

areas of legal uncertainty for fear of increasing its exposure.  

Consequently, the NPA will have to suspend pending cases causing a 

backlog for the criminal justice system.  This is burdensome and 

undesirable for prosecutorial work. 

                                        
42

  High Court Judgment para 26. 
43

  High Court Judgment paras 102 and 109. 
44

  High Court Judgment para 26. 
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83. It also bears reference that the prevalence of polydrug use in South Africa 

will result in further complications for the police.  When conducting search 

and seizure operations for example, it will be impossible to separate the 

“legal” substance cannabis from the rest of the concoction of illicit drugs.  

Or at least a “small quantity” thereof. 

84. The High Court’s order renders certain sections of the Medicines Act to be 

invalid.  The scheduling of the substances in particular is based on 

scientific evidence.  Dr Gouws explained that cannabis is based on its 

structure, information which is beyond the purview of the Court, and 

cannot be refuted.  In the event that the order was to be upheld the effect 

thereof would be to place in doubt scientific findings by a court of law 

which would amount to judicial overreach. 

THE RELIEF SOUGHT 

85. In the circumstances the appellants seek an order in the following terms: 

85.1. The appeal by the appellants is upheld. 

85.2. The order of constitutional invalidity in respect of: (i) 

sections 4(b) and 5(b) of the Drugs and Drug Trafficking Act 140 

of 1992 (the Drugs Act) read with Part III of Schedule 2 to the 
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Drugs Act; and (ii) section 22A(9)(a)(i) of the Medicines and 

Related Substances Control Act 101 of 1965 (the Medicines Act) 

and section 22A (10) thereof read with schedule 7 of GN R509 of 

2003 published in terms of section 22A(2) of the Medicines Act, 

made by the High Court of South Africa, Western Cape Division, 

Cape Town, is not confirmed. 
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