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INTRODUCTION 

 

1. In March 1997 the President established a Special Investigating Unit by 

proclamation in terms of the Special Investigating Units and Special Tribunals Act 

74 of 1996.  The SIU was headed by Judge Heath.  We will call it “the Heath Unit” 

and the proclamation by which it was established “the Heath Proclamation”. 

 

2. In November 2000 this court declared in the SAAPIL case that the Heath 

Proclamation was invalid.1  It suspended its declaration of invalidity for one year.   

 

3. In July 2001 the President repealed the Heath Proclamation and established a new 

SIU again by proclamation in terms of the SIU Act.  The new SIU (which is the 

respondent in this application for leave to appeal) is headed by Mr Willie Hofmeyr.  

We will call it “the Hofmeyr Unit” and the proclamation by which it was established 

“the Hofmeyr Proclamation”. 

 

4. The applicants allege that they acquired claims for damages against the Heath 

Unit for delicts committed by its employees in August 1998, that is, while the Heath 

Unit was still in existence and before the Hofmeyr Unit was established.  The 

applicants seek to enforce their claims against the Hofmeyr Unit.  The question is 

whether the Hofmeyr Unit has inherited the liabilities of the Heath Unit. 

 

 

                                                 
1  South African Association of Personal Injury Lawyers v Heath 2001 (1) SA 883 (CC) para 

70.2.2 
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5. The High Court and the SCA both dismissed the applicants’ claims against the 

Hofmeyr Unit.  We submit that their application for leave to appeal to this court 

should be dismissed because it has no prospects of success and because it does 

not raise a constitutional matter. 



Page 5 of 16 

   

THE FACTS 

 
6. Judge Heath headed a Commission of Inquiry into Matters relating to State 

Property established by the Eastern Cape Government in 1995.  The President 

established the Heath Unit to replace and continue the work of the Commission of 

Inquiry.  He did so by the Heath Proclamation on 14 March 1997 in terms of 

s 14(1) of the SIU Act.2   

 

7. On 30 June 1998 the President referred allegations of serious maladministration of 

the Transkei Agricultural Corporation to the Heath Unit for investigation.  He did so 

by Proclamation R66 of 30 June 1998.3  We will call it “the Tracor Proclamation”. 

 

8. The applicants claim that in the course of the Tracor investigation, they were 

defamed4 and had malicious proceedings instituted against them in August 1998.5 

 

9. This court handed down judgment in the SAAPIL case on 28 November 2000.6  It 

declared the Heath Proclamation invalid but suspended its declaration of invalidity 

for one year.7 

 

                                                 
2  Heath Proclamation 14 March 1997 ZRT7 vol 2 p 120 
 
3  Tracor Proclamation ZRT8 vol 2 p 122 
 
4  Particulars of claim A vol 3 p 173 para 36 
 
5  Particulars of claim C vol 3 p 179 para 38 
 
6  South African Association of Personal Injury Lawyers v Heath 2001 (1) SA 883 (CC) 
 
7  Paras 70.2.2 and 70.2.3 
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10. Parliament amended the SIU Act to remove the constitutional flaws identified in the 

SAAPIL judgment.  It did so by the Special Investigating Units and Special 

Tribunals Amendment Act 2 of 2001 which came into operation on 31 July 2001. 

 

11. The Hofmeyr Proclamation was published the same day.8  It repealed the Heath 

Proclamation.  It established the Hofmeyr Unit in terms of s 2(1)(a) of the SIU Act 

as a new SIU and made no attempt to blow life into the old Heath Unit.  It clearly 

distinguished between the two when it said in paragraph 6 of the proclamation that 

the Hofmeyr Unit must continue to investigate all the matters which had been 

referred to the Heath Unit.  The proclamation was silent on the fate of the assets 

and liabilities of the Heath Unit. 

 

12. The applicants instituted action in the High Court in August 2001.9  By then the 

Heath Unit had been abolished and the Hofmeyr Unit established.  The applicants’ 

summons did not give much thought to the identity of the SIU it cited as the first 

defendant and identified it in a confusing fashion: 

 

12.1. The summons itself identified the Heath Unit as the first defendant.10  

This description was fatally flawed because the Heath Unit no longer 

existed. 

 

12.2. Paragraph 31 of the Particulars of Claim described the first defendant as 

another SIU altogether, established by the Tracor Proclamation R66     
                                                 
8  Hofmeyr Proclamation 31 July 2001 ZRT9 vol 2 p 125 
 
9  Particulars of claim vol 3 p 160 at p 188 
 
10  Summons 14 August 2001 vol 3 p 160:  “The Special Investigating Unit established in 

terms of Proclamation No R24, 1997 of 14 March 1997”. 
 



Page 7 of 16 

   

of 30 June 1998.11  It went on to say that this SIU “took over all the 

rights, liabilities and obligations of its predecessor”, the Heath Unit.12  

This description was fatally flawed because the Tracor Proclamation did 

not establish an SIU at all.  It merely referred matters to the Heath Unit 

for investigation. 

 

12.3. The case has since then been conducted on the basis that the 

applicants contend that their claims lie against the Hofmeyr Unit.  We 

will also approach the case on this basis. 

 

13. Leaving aside the confusion in relation to the citation of the first defendant, it is 

clear from the pleadings that the applicant’s claim was framed on the basis that the 

Heath Unit and the Hofmeyr Unit were the same legal entity: 

 

13.1. The delicts pleaded by the applicants were delicts allegedly committed 

by the first defendant (ie the Hofmeyr unit) in 1998.13 

 

13.2. In response to the particulars of claim, the Hofmeyr unit raised a special 

plea in which it pleaded that it was established only on 25 July 2001 and 

had separate legal existence from the Heath Unit, and denied that it 

incurred liability for the debts of the Heath Unit.14 

                                                 
11  Particulars of claim vol 3 p 170 para 31:  “The Special Investigating Unit established in 

terms of Proclamation No. R66, 1998 of 30 June 1998”. 
 
12  Particulars of claim vol 3 p 170 para 31.1. 
 
13  Particulars of claim vol 3 pp 173-4 paras 36.2 – 36.3 and 36.5 (Claim A) and pp 179-181 

paras 38.1 – 38,2, 38.5 and 38.8 – 38.10 (Claim C). 
 
14  First Special Plea vol 3 p 205 paras 1 to 7. 
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13.3. The applicants replicated that the Heath Unit and the Hofmeyr Unit are 

one and the same juristic person and thus the Hofmeyr Unit is liable for 

the debts incurred by the Heath Unit: 

 

“In the premises, the plaintiffs plead and state that by virtue of the 

aforementioned averments the Special Investigating Unit once 

established does not later change in its juristic personality but it 

changes only in its terms of reference from time to time by 

proclamation.  

The first Special Investigating Unit therefore, which was 

established on 4 March 1997, is the same as the present unit for 

purposes of delictual liability.”15 

 

14. The High Court upheld the Hofmeyr Unit’s special plea and dismissed the 

applicants’ claims A and C against it in a judgment handed down on 28 April 

2005.16 

 

15. The SCA dismissed the applicants’ appeal in a judgment handed down on 29 

November 2007.17  

                                                 
15  Replication vol 3 p 209 at 211 para 1.7 
 
16  High Court judgment vol 3 p 225.  The High Court corrected its order to extend to both 

claims A and C in a subsequent judgment at vol 3 p 245 at 250 para 10(d)(i). 
 
17  SCA judgment 29 November 2007 ZRT1 vol 1 p 34 
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NO PROSPECTS OF SUCCESS 

 

Introduction 
 
 
16. The applicants’ pleaded case is that the Heath Unit and the Hofmeyr Unit are the 

same juristic person.  That case is clearly unsustainable.  That is the end of the 

applicants’ appeal. 

 

17. In the High Court and the Supreme Court of Appeal, and in their application for 

leave to appeal, the applicants appear to have accepted that the Heath Unit and 

the Hofmeyr Unit are two different juristic persons, but have argued that the 

Hofmeyr Unit succeeds to the liability of the Heath Unit for delicts committed by the 

latter unit and its employees, including the delicts alleged in the present case. 

 

18. These contentions are inconsistent with the applicants’ pleaded case.  In any 

event, they are also without foundation.   Neither the SIU Act nor the Hofmeyr 

Proclamation provide for the Hofmeyr Unit to inherit the liabilities of the Heath Unit.  

Both of them are silent on the issue.  The applicants have to contend for an implied 

provision18 that the Hofmeyr Unit inherits the liabilities of the Heath Unit.  It is not 

clear whether they contend that the implication arises from the SIU Act or from the 

Hofmeyr Proclamation.  We submit it arises from neither. 

 

                                                 
18  On the test for implying provisions into a statute, see Bernstein and Others v Bester and 

Others NNO 1996 (2) SA 751 (CC) at paras 105-6; Premier, Western Cape v President of 
the RSA 1999 (3) SA 657 (CC) at paras 12 and 45; Palvie v Motale Bus Service (Pty) Ltd 
1993 (4) SA 742 (A) at 749C; Rennie NO v Gordon and Another NNO 1988 (1) SA 1 (A) 
at 22E. 
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The SIU Act 
 
 
19. There is nothing in the SIU Act which supports the suggestion that it implies that 

one SIU will or may be burdened with the liabilities of another.  On the contrary, 

both the structure and the language of the Act refute any such suggestion.  The 

Act makes it clear that the President may establish one or more SIU’s as he 

deems fit.  One or more of them may co-exist at the same time.  There may on the 

other hand be no SIU in existence at any particular point in time because some 

time may lapse after the termination of the existing SIU’s before new SIU’s are 

created.  This entire scheme is irreconcilable with the applicants’ contention that a 

later SIU inherits the liabilities of an earlier one. 

 

20. Section 2(1)(a) says that, when the President wishes to have a matter investigated 

by an SIU, he may either refer the matter to an existing SIU or establish a new SIU 

to investigate it.  The section clearly implies that, even if there is already one or 

more SIU’s in existence, the President may establish an additional SIU to do the 

new investigation.  Two or more SIU’s may accordingly exist side by side or in 

succession without any relationship between them. 

 

21. Section 13 of the SIU Act regulates the status of an SIU’s liabilities in 

unambiguous terms.  Section 13(1) provides that any SIU is a juristic person.  

Section 3(2) makes the State Liability Act 20 of 1957 applicable to an SIU.  The 

implications of these provisions are as follows: 

 

21.1. An SIU is a juristic person which means that it is the owner of its own 

assets and the bearer of its own liabilities.  Nobody else is entitled to its 

assets and nobody else is liable for its debts.   
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21.2. In terms of s 1 of the State Liability Act it incurs liability and may be sued 

on any cause of action cognizable against a private party.  It means 

inter alia that it incurs vicarious liability for the wrongs committed by its 

employees in the course and scope of their employment. 

 

21.3. An SIU may be sued in its own name at common law.  In terms of s 2 of 

the State Liability Act read with s 13(2) of the SIU Act, it may also be 

sued in the name of the Head of the SIU as nominal defendant. 

 

21.4. The execution of a judgment against an SIU is subject to the rules laid 

down by s 3 of the State Liability Act. 

 

22. The applicants’ contention is unworkable under the SIU Act for the following 

reasons: 

 

22.1. For the applicants’ contention to be workable, the SIU Act would have to 

ensure a continuity from one SIU to the next.  If there is a gap between 

the termination the one SIU and the creation of the next, then the 

liabilities of the first cannot devolve on the second because they cannot 

survive the gap between them when there is no SIU in existence.  But 

the Act does nothing to ensure that there are no gaps of this kind. 

 

22.2. The applicants’ contention would also require a mechanism to 

determine the fate of the liabilities of an SIU if it is survived by more than 

one SIU.  The Act however does not contain any mechanism to 
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determine which of the surviving SIU’s inherit the liabilities of the one 

which has come to an end.  

 

23. We submit that there is nothing in the SIU Act to support the implied term for which 

the applicants contend, that it in any event does not arise by necessary inference, 

and that there are moreover a range of features of the SIU Act which are 

incompatible with it. 

 

The Hofmeyr Proclamation 
 
 
24. There is nothing in the Hofmeyr Proclamation to suggest that the Hofmeyr Unit 

succeeded to the assets or the liabilities of the Heath Unit.  The premise of the 

Hofmeyr Proclamation is that there is a complete break between the Heath Unit 

which is terminated on the one hand and the Hofmeyr Unit which is created as a 

new SIU on the other.  The only link between them is that the Hofmeyr Unit’s 

mandate is to continue to investigate the matters which had been referred to the 

Heath Unit.  But it is an entirely new SIU and thus an entirely new juristic person 

which merely continues the work previously done by another SIU which was a 

different juristic person. 

 

25. The Hofmeyr Proclamation is devoid any suggestion that the Hofmeyr Unit 

succeeds to the liabilities of the Heath Unit. Any such suggestion would in any 

event have been ultra vires. The President established the Hofmeyr Unit in terms 

of s 2(1) of the SIU Act.  Section 2(1) empowers him only to establish a new SIU 

which is a new and separate juristic person. The President does not have the 

power under the SIU Act, to make one SIU liable for the debts of another.  Any 
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such suggestion in the Hofmeyr Proclamation would accordingly have been invalid.  

 

Conclusion 
 
 
26. We submit that there is no basis in law for the applicants’ contentions that the 

Hofmeyr Unit and the Heath Unit are the same juristic person or that the Hofmeyr 

Unit succeeded to the liabilities of the Heath Unit.  The decisions of the High Court 

and the Supreme Court of Appeal were correct.  There is no real prospect that this 

court might come to a different conclusion. 
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NOT A CONSTITUTIONAL MATTER 

 
 
27. Quite apart from the absence of reasonable prospects of success, the applicants 

should be refused leave to appeal because their proposed appeal does not raise 

any constitutional issues.  This is evidenced by their failure to refer to any provision 

of the constitution in their heads of argument. 

 

28. The applicants contend that the present matter raises constitutional issues 

because the promulgation of the various proclamations and the conduct 

complained of by the Heath Unit amounted to the exercise of public power.19  But 

the proposed appeal will not concern the legality or constitutional validity of the 

proclamations or the conduct of the Heath Unit.  It will only raise issues of the 

interpretation of the SIU Act and the Hofmeyr Proclamation.   

 

29. A question of the interpretation of a statute is a constitutional issue only if the 

interpretation is implicated by section 39(2) of the Constitution.20  The applicants 

have at no stage sought to make a case based on section 39(2) of the 

Constitution.  It follows that the proposed appeal does not raise constitutional 

issues and that the application for leave to appeal must be dismissed on this 

ground as well. 

                                                 
19  Application for leave to appeal pp 17 to 18 paras 8.1 to 8.3. 
 
20  S v Boesak 2001 (1) SA 912 (CC) at paras 15 and 23; Fraser v ABSA Bank Ltd (National 

Director of Public Prosecutions as Amicus Curiae) 2007 (3) SA 484 (CC) at para 38; 
Phoebus Apollo Aviation CC v Minister of Safety and Security 2003 (2) SA 34 (CC) at 
paras 3 to 5. 
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CONCLUSIONS 

 
 
30. The applicants have no prospects of success in their proposed appeal. 

 

31. In any event, their proposed appeal does not raise any constitutional issues. 

 

32. It follows that the application for leave to appeal should be dismissed. 

 

33. In view of the general rule on costs in this court, the respondent does not seek an 

order against the applicants for the costs of this application for leave to appeal. 

 

 

Wim Trengove SC 
 
 
 
Matthew Chaskalson 

 
 
Chambers 
Johannesburg 
9 April 2008 
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