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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 
 
                                          CONCOURT CASE NO: CCT 101/07  
                                                                  SCA CASE NO: 89/07 
 
 
In the matter between: 
 
WILMOT MANDLA CHAGI 
AND 29 OTHERS                                          APPLICANTS 
 
 
 
And 
 
 
 
SPECIAL INVESTIGATING UNIT              RESPONDENT 
 
 
APPLICANTS’ REPLY TO RESPONDENT’S NOTICE OF OPPOSITION  
 
(FILED SUBJECT TO LEAVE OF THIS HONOURABLE COURT BEING 
GRANTED AS SOUGHT IN THIS REPLY)                                               
 
 

KINDLY TAKE NOTICE THAT the applicants reply as follows to the 

respondent’s grounds of opposition to the applicant’s application for leave to appeal. 

 

1. This honourable court is prayed, in the exercise of its discretion, to grant leave 

 to the applicants, by reason of the importance of this matter, of the importance 

 of the issues raised in the respondent’s grounds of opposition and in the 

 interests of justice, to respond to the respondent’s grounds of opposition to the 

 instant  application. We respond to these grounds seriatim as follows:- 
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2. The applicants do not intend to apply to any other court for leave to 

appeal. 

 

3. The applicants’ application for leave to appeal was launched within the 

time limits prescribed in rule 19 (2) of the rules of this honourable court. 

In any event if it was late, that would have been by one to three days 

meaning that there is no conceivable prejudice to the respondents. The 

issues raised in the main action are novel with regard to a Special 

Investigating Unit dissolved in the circumstances of the Heath Unit and 

they deserve of consideration by the Highest court in view also of the 

importance of the matter having due regard to the amount claimed. It is a 

matter in respect of which the decisions of the Full Court of the Eastern 

Cape Division like the TWANI judgment and, of course, also the KONYN 

case, though a judgment of a single judge, are in conflict with the 

judgment of the SCA which, with respect, is not the final arbiter on the 

matter. 

 

4. In taking a decision to establish a SIU for purposes of dealing with the 

affairs of TRACOR, the State President was exercising public powers. The 

said decision was taken in terms of an empowering legislation such being 

the Special Investigating Unit and the Special Tribunals Act, 1996 (Act 

no. 74 of 1996). It is thus an administrative action. The said decision was 

implemented by the Heath Unit in investigating the affairs of TRACOR 

and taking legal action against the applicants and later by the respondent. 

The State President, in establishing the respondent, correcting the anomaly 
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of the Heath Unit being headed by a Judge, to take over all the functions 

assigned to the Heath Unit was implementing the aforesaid decision. 

   

4.1 An administrative action cannot be divorced from the process of its      

 implementation. See: BAXTER ON ADMINISTRATIVE LAW Page 353. 

  The applicants herein are complaining about the unlawfulness of the conduct 

 of the members of a Special Investigating Unit which was perpetrated during 

 the course of implementation by it of the aforementioned administrative 

 decisions. Suing in delict is one of the remedies against unlawful 

 administrative action.  See: CORA HOEXTER, VOLUME TWO, CONST & 

 ADMIN LAW. Page 282. See also BOULLE-HARRIS-HOEXTER ON 

 CONST & ADMIN LAW Pages 284 and 293 

 

4.2 The issues raised in the main action therefore are issues connected with the 

 exercise of public powers and thus with a constitutional matter. The court here 

 has to determine our right to sue the respondent who, in the exercise of public 

 powers, was substituted for the Heath Unit, which was established also in the 

 exercise of public powers, the question being whether the latter exercise of 

 these powers deprived us of our right to sue the respondent. 

 

4.3 There is absolutely no doubt that the questions raised in the main action are 

 both constitutional issues and/or issues connected with a constitutional issue. 

 The distinction sought to be drawn on behalf of the respondent on this issue 

 between the facts of the PHAMACEUTICAL MANUFACTURERS 

 ASSOCIATION CASE  and those of the instant case is more apparent than 
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 real. If there is any such distinction, it denotes stronger facts in hoc casu than 

 in the said case that demonstrate the constitutionality of the issues raised in the 

 main action. 

 

4.4 With regard to the contention in paragraph 5.3 of the said grounds, we submit 

 respectfully that what is relevant about the exercise of original public powers 

 by the State President in the main action is his implementation of those powers 

 by enacting proclamation R118 of 2001 establishing the respondent to take 

 over the functions of the Heath Unit. The special plea raised by the respondent 

 raises the question whether the exercise of the said powers deprived us of the 

 right to sue the respondent and extinguished our right to vindicate the conduct 

 of the members of the Heath Unit. Though we are not questioning the legality 

 of the exercise of both the aforesaid original powers and the implementing 

 powers exercised by the State President, we are questioning the lawfulness of 

 the conduct of the said members of the Heath Unit in violating our personality 

 rights during the course of implementation of the public powers exercised by 

 the State President. 

 

4.5 As regards what is stated in paragraph 5.4, we submit respectfully that judicial 

 review is just but one of the remedies against unlawful administrative action. 

 There are other remedies like suing in delict as state by CORA HOEXTER 

 referred to above which is the one invoked by us in the main action. We are 

 still vindicating unlawful administrative action which is protected in the 

 constitution and we are also vindicating the unlawful exercise of public 
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 powers which is controlled by this honourable court under the new 

 constitution.     

 

5. What we are saying about the provisions of sections 13(1), 13(2) and 13(3) 

read with the provisions of the State Liability Act is that they import the 

principle of vicarious liability into the relationship between a Special 

Investigating Unit and its  members. Liability of a Special Investigating 

Unit for the delicts committed by its members regardless of when such 

delicts were committed is strongly implicit in the provisions of sub-

section 13(3) of the SIUST Act. To hold otherwise would render the 

provisions of sub-sections 13(1) and 13(2) devoid of purpose and 

unnecessary and there is a presumption of interpretation of statutes that 

operates against this eventuality during the court’s interpretation of a 

statute as highlighted in our main founding affidavit in this application. 

The respondent is liable for the delicts committed by its members. 

  

 The important question arising from the aforementioned legal contention is who 

became the members of the respondent when it was  established under proclamation 

R118 of 2001. In this respect, no evidence was led by either party as may be seen 

from the judgment of Madam Justice DAMBUZA who bases her findings on oral 

legal argument presented on behalf of the parties. The respondent was content to 

establish its special plea solely on the presentation of   legal argument and so did 

our attorney in contesting the special plea. The parties relied on the facts appearing 

from the pleadings and on the provisions of the relevant proclamations and the SIUST 

Act. 
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 The aforementioned situation makes it necessary to consider the question of onus 

in respect of the special plea raised on behalf of the respondent. In our respectful 

submission, the respondent bore the onus to establish the special plea it raised that we 

had no right to sue it. In seeking to discharge the said onus, as highlighted above, the 

respondent led no evidence thereby omitting to displace the legitimate inferences 

arising from the indisputable facts appearing in the pleadings, the circumstances 

surrounding its establishment, the factual conclusions reachable from the provisions 

of the SIUST Act and the promulgation of proclamation R118 of 2001. The factual 

conclusions reachable from the Act and the said proclamation can be stated as 

follows:- 

 

(i) Proclamation R118 was promulgated for purposes just of changing 

the head of the Heath Special Investigating Unit and not anything 

else. See the last sub-paragraph to paragraph 48 page 16 of  

KONYN case volume two of the main papers. See also 

Association of Personal Injuries Lawyers case referred to on 

page 18 of the applicant’s founding affidavit. 

  

(ii) In terms of section 3 of the SIUST Act, a Special Investigating 

Unit, in its composition, comprises of the Head thereof and its 

members. 

 

(iii) The provisions of sub-section 4 paragraph (b) of the SIUST Act 

which indicate clearly that although a member of a Special 

Investigating Unit holds office for the duration of existence of a 
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Special Investigating Unit, if the members were assigned a specific 

task, they hold office beyond the duration of existence of the 

Special Investigating Unit and until completion of the task. The 

task assigned to the Heath Unit under proclamation no. R66 of 

1998 was specific task and it was not completed at the time the 

Heath Unit was dissolved. This task was, in terms of paragraph 6 

of proclamation R118 of 2001, passed on to the respondent. By 

necessary implication therefore, the members of the Heath Unit 

became members of the respondent unless evidence to the contrary 

had been led on behalf of the respondent but it wasn’t.  

     

(iv) Rectification of the Heath Unit by removal of its head implies that 

the members thereof remained and were taken over by the 

respondent in the absence of evidence that new members were 

appointed. This conclusion is fortified by the fact that the 

respondent was established to continue the task assigned to the 

Heath Unit. Indeed, the respondent does not deny the allegations 

contained in paragraph 11.2.2.1 of the applicants’ founding 

affidavit. 

 

(v) All that section 13 (1) did was to change the juristic personality of 

the respondent but not its establishment which, in the absence of 

evidence, has to be assumed to have been the same as that of the 

Heath Unit having due regard to the purpose of proclamation 

R118. Section 13(1) also implies that the respondent can sue and 
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be sued in its own name and this, on its own, excludes the 

possibility that the Government would be the person to be sued for 

wrongs committed by members of a SIU. 

                     

(vi) The respondent therefore under section 13(2) read with section 

13(3) of the SIUST Act is liable for the delicts committed by the 

members of the Heath Unit as these members became its members 

and the fact that the delicts were committed before the said 

members became its members is irrelevant for as long as they were 

committed within the prescriptive periods. The fact that the 

respondent was established as a new and separate unit is also 

irrelevant when, by necessary implications, it took over the same 

members as those of the Heath Unit as its members.  

 

(vii) Even if the respondent did not bear any onus, the aforementioned 

inferences drove the evidentiary burden to it and became 

conclusive against it when it failed to gainsay them in evidence. 

 

 As regards what is stated in paragraph 6.3, it is our respectful submission that sub-

section 13(2), of necessity, ought to be read with sub-section 13(3) and they both 

denote that a Special Investigating Unit is liable for the delicts committed by its 

members. It is not the applicants’ case that sub-section 13 (2) read with the State 

Liability Act enacts that the Head of a Special Investigating Unit may be cited as a 

nominal defendant or respondent in a claim against another Special Investigating 

Unit. Our case is that section 13(2) read with section 13(3) and the State Liability 
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Act can only be read to covey that a Special investigating Unit, through its Head, is 

liable for the delicts committed by its members regardless of when such members 

committed the delict and whether or not such members were previously members of 

any other Special Investigating Unit which no longer exists. In other words, what ties 

the respondent to be liable to us herein is its take over of the establishment of the 

Heath Unit as this made the members of the Heath Unit members of the respondent 

which then triggered operation of the provisions of the aforementioned sections 

against it.  

 

 With regard to what is stated in paragraph 6.4, it is our respectful submission that 

sub-section 13(3) establishes the relevance and purpose of sub-section 13 (2) and in 

fact sub-section 13(1) of the SIUST Act and give context to the said provisions. To 

hold otherwise would render the said provisions devoid of purpose. 

 

 With respect to what is stated in paragraph 6.5 of the grounds of opposition, it is 

our respectful submission that the aforementioned sub-sections read with the State 

Liability Act establish vicarious liability of a Special Investigating Unit for wrongs 

committed by persons who are its members regardless of when such wrongs were 

committed and whether or not such members were, at the time of commission of the 

wrongs, members of a previous SIU which no longer exists. If both units exist, both 

SIU’S are liable jointly and severally. This is so on the basis of a strict interpretation 

to be adopted to the provisions of sub-section 13(3) which, as a deprivative provision, 

have to be interpreted in favour of persons deprived of the right to sue members of a 

SIU.      
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 With respect to what is stated in paragraph 6.6, we submit respectfully that what 

establishes the legal nexus between the respondent and the Heath Unit is the 

provisions of paragraph 6 of proclamation R118 of 2001, the take over by the 

respondent of the establishment of the Heath Unit which includes its members and the 

provisions of sub-section 3 (4) (b)  of the SIUST Act.         

 

 With respect to what is set out in paragraph 6.7 of the said grounds, we submit, 

with respect, that it is the take over of the establishment of the Heath Unit that triggers 

comparison of a newly appointed Minister and the establishment of the respondent. 

The new Minister takes over the existing establishment just like the respondent took 

over the establishment of the Heath Unit which included its members. The respondent 

became the embodiment of the establishment of the Heath Unit albeit as a separate 

unit. See the case of Director, Export Partners and another referred to on page 18 

of the applicants’ founding affidavit. 

 

 With respect to what is stated in paragraphs 6.8 to 6.8.5 of the said grounds of 

opposition, it is our respectful submission that nothing can be more specific than the 

task assigned, by means of proclamation no. R66 of 1998, to the members of the 

Special Investigating Unit (the Heath Unit) established under proclamation no. R24 

of 14 March 1997. In this regard see annexure ‘’ZRT8’’ Pages 1 to 3 thereof. Even 

if the members of the Heath Unit had other tasks assigned to them prior to the 

promulgation of proclamation no. R66 of 1998 which were not specific and could 
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hold office until the duration of existence of the Heath Unit as contemplated in sub-

section 4 of section 3 of the SIUST Act, this was changed by the promulgation of 

proclamation no. R66 of 1998 which gave them a specific task. The provisions of 

paragraph (b) of the said sub-section indicate clearly that until that task was 

completed, they would hold office beyond the life duration of the Heath Unit. In the 

absence of evidence to the contrary, it is reasonable to assume that these members 

continued with the respondent as the aforesaid task had not been completed especially 

that in terms of paragraph 6 of proclamation R118 of 2001, this task was to be 

continued by the respondent. The contention that even if the members of the Heath 

Unit had been appointed for a specific task, such appointment could not extend 

beyond the abolition of the Heath Unit is, in the absence of evidence indicating so,  

destroyed by the said provisio paragraph (b) to sub-section 4 and is also highly 

speculative. In terms of this provisio, they would hold office beyond the life of the 

Heath Unit and until the specific task assigned to the Heath Unit under proclamation 

no. R66 of 1998 was completed. This task was to be completed by the respondent and 

it is reasonable to assume that the respondent took them over.  

 

 

 

6. CONCLUSION 

The decision sought to be appealed against, on the aforementioned legal 

contentions, with respect, cannot be correct and accordingly we humbly contend 

that the instant case is one of the cases in which this honourable court ought to 

differ from the Supreme Court of Appeal and grant us leave to appeal. We pray 

this honourable court, in the interest of justice, to grant us leave to appeal.  
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DATED AT MTHATHA THIS 19TH DAY OF JANUARY 2008. 

 

                                                         ____________________________________ 

                                                         M. TSHIKI         

                                                         APPLICANTS’ ATTORNEY DULY  

        CERTIFIED UNDER SUB-SECTION 4 (2) 

        OF ACT 62 OF 1995. 

 

                                                     _______________________________________ 

                                                     TSHIKI & SONS INCORPORATED 

                                                     APPLICANTS’ ATTORNEYS 

                                                     CARE OF MESSRS ZAZI MQINGWANA INC. 

                                                      1ST FLOOR, KHOTSO HOUSE 

                                                      62 MARSHALL STREET 

                                                      JOHANNESBURG 

                                                      TEL: (011) 492-1523 

 

 

TO: THE REGISTRAR 

        CONSTITUTIONAL COURT 

             BRAAMPARK  FORUM II 

           33 HOOFDE STREET 

      BRAAMFONTEIN    
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AND TO:    MESSRS DENEYS REITZ ATTORNEYS 

               RESPONDENT’S ATTORNEYS 

               82 MAUDE STREET, SANDTON 

               JOHANNESBURG 

               P.O BOX 784903 

               SANDTON, 2146 

               CONTACT DETAILS 

               MR HUGH BISSET 

               TEL: (011) 685-8500 

               FAX: (11) 883-4000 

               DOCEX 215 JOHANNESBURG   


