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A.   INTRODUCTION 

 
 

1. The instant application is a sequel to the dismissal by the Supreme                

Court of Appeal of the applicants’ appeal made by the applicants 

to that court upon leave being granted by that court to the 

applicants to appeal to it.  

      

2. Upon dismissal of the said appeal on 29th November 2007, the 

applicants lodged the instant application during the week of the 

20th December 2007. 

 

      See: record volume one pages 1 to 128 

  

3. During the week of the 2nd January 2008, the respondent delivered 

its notice of opposition to the said application setting out its 

grounds of opposition to the applicants’ application.  

 

     See: record volume two pages 129 to 138 

    

4. During the week of the 19th January 2008, the applicants, subject 

to the leave of this honourable court being granted allowing them 
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to do so, delivered a reply to the respondent’s grounds of 

opposition. 

 

     See: record volume two pages 139 to 151. 

  

5. On the week of the 5th of February 2008, the respondent delivered 

a notice to oppose the applicants’ prayer for leave to respond to 

the respondent’s grounds of opposition to their application for 

leave to appeal. 

 

See: record volume two pages 151(a) to 151(d) 

  

6. On 26 February 2008, the honourable Chief Justice of this                           

honourable Court issued a directive directing, inter alia, that the 

applicants’ application for leave to appeal be heard on 15 May 

2008 and that the applicants file their heads of argument on or 

before the 27th March 2008. 

 

      See: record volume two pages 152 to 153 

  

B. RELEVANT HISTORY OF THE INSTANT PROCEEDINGS   
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1. During August 2001, the applicants herein sued the respondent 

together with the MEC FOR AGRICULTURE AND LAND 

AFFAIRS, Eastern Cape Province as the 2nd defendant and the 

DAILY DISPACH MEDIA as the 3rd defendant for damages for 

defamation and for invasion of dignity and for malicious 

proceedings. The estimated total amount of the damages claimed is 

a sum of R40 000 000-00. The said defendants together with the 

respondent defended the applicants’ action. 

  

      See: record volume one pages 60 to 87. 

 

2. The respondent, besides its plea over to the merits of the 

applicants’ action, raised a special plea of misjoinder the upshot of 

which was that the applicants had no locus standi in judicio to sue 

the respondent. The 2nd respondent, besides the plea over to the 

merits, also pleaded specially that the applicants’ claims B and C 

had prescribed in terms of section 2(1) © of the Limitation of 

Proceedings (Provincial and Local Authorities) Act 94 of 1970.    

 

3. After some few interlocutory skirmishes, the matter went to trial 

during November 2004 and by agreement amongst the parties, the 

court at trial was enjoined to determine only the special plea of 
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misjoinder and the applicants’ application for amendment of their 

replication in which the applicants, in order to argue interruption of 

prescription sought to plead the previous proceedings for the same 

relief as sought in the main action instituted by the applicants in the 

High Court in Mthatha which, by reason of absence of jurisdiction,  

were later withdrawn. 

  

See:  record volume three page 225 Judgment of DAMBUZA AJ paragraph 1 

 thereof. 

 

4. The said special plea and application for amendment were argued 

by the parties on the pleadings as they stood without calling 

evidence. In her judgment, the court, in the Eastern Cape Division, 

upheld the special plea of misjoinder and dismissed the application 

for amendment. The court proceeded to dismiss applicants’ claims 

A and B with costs. 

      

       See: record volume three page 243. 

   

5. By reason of dismissal of claim B which involves not just the 

respondent but also the aforementioned MEC and by reason of the 

agreement amongst the parties that only the special plea of mis 
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joinder and the amendment application would be argued, the 

applicants, having felt that claim B was not to be dealt with at trial 

and was not to be affected by the court’s judgment in her 

determination of the said issues and the fact that the determination 

of claim B invariably required the leading of evidence if it was 

dealt with, the applicants applied for leave to appeal against the 

aforementioned decision of the court a quo. The ground for leave 

in respect of the dismissal of claim B was that the applicants were 

still entitled, as against the special plea of prescription, to seek 

further amendment of their replication and plead a constitutional 

point based on the possible unconstitutionality of the provisions of 

section 2 © of the Act referred to above on the grounds that it 

makes the state unequal with other alleged debtors by affording it 

two years period of prescription in respect of debts against it as 

opposed to three years afforded to other debtors without a ground 

of justification for the inequality. 

 

6. Subsequent to the said judgment, the respondent made application 

for rectification of the said judgment by dismissal also of claim C 

as against the respondent following upon the upholding of the 

special plea of misjoinder as stated above. This application was  

granted. 
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7. The application for leave to appeal was heard and granted only in 

respect of the dismissal of claim B. Leave to appeal against the 

upholding of the special plea of mis-joinder was refused hence the 

instant proceedings. 

 

See: record volume three page 250  

 

8. The appeal against the dismissal of claim B was prosecuted 

successfully by the applicants and it was upheld by the Full Court 

of the Eastern Cape Division.  

 

9. The proceedings in the Eastern Cape Division in respect of the 

main action are now stagnant awaiting the outcome of the instant 

application.       

   

C. FINDINGS MADE BY THE SUPREME COURT OF APPEAL 

 

1. In dismissing the applicants’ appeal, the Supreme Court of Appeal 

made the following findings:- 
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 That on 30 June 1998 and in terms of Proclamation R66 of 1998, the 

President referred certain specified matters appertaining to the former 

Transkei Agricultural Corporation (Tracor) for investigation by the Heath 

Unit. 

 

 On 28 November 2000, this honourable court declared section 3(1) of 

the SIUST Act and Proclamation R24 of 1997 establishing the Heath 

Unit invalid. The SIUST Act was subsequently amended with effect from 

the 31st July 2001 by the Special Investigating Units and Special 

Tribunals Amendment Act 2 of 2001 to bring it into line with the said 

judgment.  

 

 By Proclamation R118 of 2001, the President repealed Proclamation 

R24 and established the respondent. 

 

 The court also found that clause 6 of Proclamation R118 of 2001 

provides thus:- 

 

‘The Special Investigating Unit established under paragraph 2 of this 

proclamation (the second SIU) shall continue to investigate all matters which 

were referred to the Special Investigating Unit established by Proclamation 

No. R24 of 14 March 1997 (the first SIU), including those matters referred to 
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it by the said proclamation and the Proclamations mentioned in the Schedule. 

Any reference in paragraph 3 of the Proclamations set out in the Schedule to 

Proclamation No. R24 of 14 March 1997 must be interpreted as a reference to 

this proclamation.’ 

 

The court found that amongst the proclamations referred to in the 

Schedule is Proclamation R66 of 1998, which authorised  

investigation into the affairs of Tracor.         

 

 That the sole issue for determination of the appeal before it was 

whether liability for the applicants’ claims had devolved upon the second 

SIU, the respondent. The court proceeded to mention that the conclusion 

reached by DAMBUZA AJ on this issue cannot be faulted and proceeded 

to find as follows in support of this conclusion:-.  

 

 A Unit such as the respondent is similar to a commission of Inquiry 

and, like a commission, is constrained by the boundaries set by the Act 

and its founding Proclamation. 

 

 Proclamation R118 of 2001 provides neither expressly nor by 

necessary implication, for the rights and obligations of the first SIU to 

devolve upon the second SIU, the respondent. 
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 Proclamation R118 served a dual purpose. First, it dissolved the first 

SIU; and, second, it established the respondent. Those purposes could 

likewise have been achieved by the promulgation of two separate 

proclamations, the first, dissolving the first SIU and the second 

establishing the respondent. Had that happened it could not, without 

more, have been suggested that the respondent was the de jure successor 

in title of the first SIU, and thus liable for any wrongful act perpetrated by 

it. That a single proclamation achieved both ends did not create a legal 

nexus between the two units where none otherwise existed. 

 

 It was permissible for the President to establish more than one SIU. 

Each such unit according to section 13 of the SIUST Act was to be a 

separate juristic person. Had that occurred, liability for the wrongful acts 

of the one would not have devolved upon the other. So too in this case, 

for by parity of reasoning, the consequence of the original actor’s (the 

first SIU) unlawful conduct could not, absent a legal nexus, be imputed 

on the respondent.  

 

 If the intention had been for liability of the first SIU to devolve upon 

the respondent,  that could easily have been simply and briefly stated by 

the legislature. That would obviously have been a clearer and more 
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effective, indeed an easier, method of expression than the implication 

inherent in mere silence. After all it must be accepted that the Act and the 

Proclamation has dealt exhaustively with the subject matter.  

 

 The applicants were not without remedy as they could have brought 

the relevant department of National Government before court by citing 

the responsible political head of the department in a representative 

capacity. In this case that would have been the Minister of Justice. That is 

what section 2 of the State Liability Act of 1957 provides. Approached 

thus, the mishap encountered here may have been avoided.                    

 

D.     GROUNDS OF THE INTENDED APPEAL. 

  

1.   The SCA erred, with respect, in finding that Proclamation R118    

 provides neither expressly nor by necessary implication for 

 devolvement of rights and obligations of the Heath Unit upon the 

 respondent.  

2.  The SCA erred in finding that the respondent needed to be a de 

 jure successor of the Heath Unit in order for it to be liable for the 

 wrongful acts of the Heath Unit. 
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3. The SCA erred, with respect, in finding that there is no legal nexus 

 between the respondent and the Heath Unit which would render the 

 respondent liable for the wrongful acts of the Heath Unit.  

 

4 The SCA erred, with respect, in disregarding the importance and 

 effect of the provisions of sections 13(1), 13(2), 13(3) and 3(4) (b) 

 of the SIUST Act, 1996 (Act no. 74 of 1996) read together with 

 the provisions of the State Liability Act, 1957 (Act no. 20 of 

 1957) in determining the liability or otherwise of the respondent 

 for the wrongful acts of the Heath Unit. 

 

5. The SCA erred, with respect, in finding that the liability of the 

 respondent for the wrongful acts of the Heath Unit is not 

 decipherable from the provisions of Proclamation no. R118 read 

 with the provisions of the SIUST Act. 

 

6. The SCA erred, with respect, in making a finding the effect of 

 which is that by reason of the fact that the respondent was, by 

 virtue of the provisions of section 13(1) of the SIUST Act, 

 established as a juristic person and thus a separate entity in law 

 from the Heath Unit, it could not, in the given circumstances, be 

 held liable in law for the  wrongful acts of the Heath Unit.  



 14

 

7.  The SCA erred, with respect, in finding that the applicants had a 

 remedy against the Ministry of justice in respect of the wrongful 

 acts committed against them by the Heath Unit despite its finding 

 that it has to be assumed that the SIUST Act and Proclamation 

 R118 of 2001 dealt exhaustively with their subject matter entrusted 

 on them by the legislature.     

 

E. WRITTEN ARGUMENT 

   

E1. LEGAL PRINCIPLES 

 

1.  The applicants repeat the legal principles set out in paragraphs 11.1.1 

 to 11.1.1.3 of the main founding affidavit in respect of statutory 

 interpretation.  

 

2. The applicants wish to add the following legal principles:- 

 

2.1    The onus rested on the respondent to prove the facts underlying its   

special plea. 

See:  Peacock v Marley 1934 AD 1 

         Masuku v Mdlalose 1998 (1) SA 1 (SCA) 
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2.2  Section 13(1) of the SIUST Act provides that a Special 

Investigating Unit shall be a juristic person. This implies that it 

shall be capable of suing or being sued in its own name. 

 

2.3    Section 13(2) of the same Act provides that the provisions of the 

State Liability Act, 1957 (Act no. 20 of 1957) shall mutatis 

mutandis apply to the Special Investigating Unit and that the 

reference to a Minister in section 2 of the State Liability Act shall 

be construed as reference to the Head of a Special Investigating 

Unit. 

 

2.4      Section 13(3) of the SIUST Act, without stating who is liable for 

the civil wrongs committed by the members of a SIU, provides that 

the members of a Special Investigating Unit shall not be liable for 

the civil wrongs they commit during the course and scope of their 

duties as such members. 

 

2.5  Section 1 of the State Liability Act provides for the state’s  

liability for civil wrongs committed by its servants during the 

course of and within the scope of performance of their services 

with the state.  
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2.5.1 The state itself is a legal persona and a juristic person albeit a 

different one compared with corporations like companies. 

 

See:    the unreported judgment of the SCA in the case of Director, Export  

  Partners and Another v Director General of the department of Trade and 

  Industry referred to on page 24 volume one of the record attached on  

  page 92 volume two of the record. 

 

This decision is judicial affirmation also for the principle that when the 

state is sued through a nominal defendant, the latter is not the agent of the 

state but the embodiment of the state. 

 

See also: Die Spoorbond and Another v South African Railways 1946 AD 999 

         at 1005. 

 

2.5.2 Our law recognises that the central government often divests itself 

of the administration of enterprises or services and moves towards 

privatisation by granting, through the legislature, corporate status 

to certain semi state entities or private corporations who, in terms 

of legislation, may sue or be sued in their own names. When such 

divesting occurs, this usually means that one is no longer dealing 
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with the state and in every one of such cases resort should be had 

to the terms of the legislation establishing such entities. 

 

See:   Drukensberg Administration Board v Town Planning Appeals Board 1983 

    (4) SA 42 (N) at 44.  

 

2.6  In terms of section 3 of the SIUST Act, a special Investigating 

Unit, in its composition, embraces its members including its head. 

  

2.7       The common law presumption that expresses effect directedness 

of statutory provisions, which we have expressed in paragraph 

11.1.1.2 of the applicants’ founding affidavit on page 28 of the 

record volume one, has been met with consistent approval in the 

case law both in the Supreme Court of Appeal and in this 

honourable court. 

 

See:     Attorney General Tvl v Additional Magistrate for Johannesburg 1924 AD 

       421 at 436, Minister of Justice v Breitenbach 1942 AD 175 at 183,  

  Wellworths Bazaars Ltd v Chandler’s Ltd 1947 (2) SA 37 AD 43, Israel 

  sohn v Commissi0ner for Inland Revenue 1952 (3) SA 529 (A) 536E-F, 

  Cornelissen v Universal Caravan Sales (Pty) Ltd 1971 3 SA 158 (A) 174 

  D-E, S v Weinberg 1979 (3) SA 89 (A) 98D-F, Commissioner for Inland 

  Revenue v Golden Dumps (Pty) Ltd 1993 (4) SA 110 (A) at 116F-117A.  
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See also: Case v Minister of Safety and Security 1996 (5) BCLR 609 (CC) Par. 57 

      and the Judgment of His Lordship JACOOB J also of this honourable 

       court in the case of the Member of the Executive Council for    

       Development Planning and Local Government of Gauteng v  

       Democratic Party 1998 (7) BCLR 855 (CC) Par. 52 

 

2.6.1 The court has a duty to read a statute in a manner that maximises 

its validity and purposefulness. 

 

See:     Stafford’s case on page 21 volume one of the record Judgment of  

  LEACH J.  

2.7    It is settled law that in considering applications for condonation, 

  the court has a discretion to be exercised judicially upon      

  consideration of all the relevant facts. The exercise of the    

  discretion is founded on considerations of fairness to both sides     

  having due regard to the degree of non compliance, the        

  explanation there for, prospects of success of the appeal, the    

  importance of the case, the respondent’s interest in the finality of 

  his judgment, the inconvenience of the court and the avoidance     

  of unnecessary delay in the administration of justice. 

 

See: Melane v Santam Insurance Co. Ltd 1962 (4) SA 531 (A) 
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   United Plant Hire (Pty) Ltd 1976 (1) SA 717 (A) AT 720E-G 

 

E2.    APPLICATION OF THE LEGAL PRINCIPLES 

     

1. In applying the aforementioned legal principles to the facts of the  

 instant matter, we deal with each of the findings of the Supreme  

 Court of Appeal that are contentious in this application and these  

 are set out in paragraphs 1.5.2 to 1.5.6 in the list of findings made by 

 the Supreme Court of Appeal. These findings are attacked by the 

 applicants in their grounds of the application for leave to appeal. We 

 argue this application applying the aforementioned legal principles to 

 the said findings read with the said grounds of the instant application. 

 

1.1      With respect to the finding set out in paragraph 1.5.2 read with  

  the ground of appeal set out in paragraph 1 of the grounds of  

  appeal, we humbly submit that the contention that Proclamation 

  R118 of 2001 provides neither expressly nor by necessary  

  implication for the rights and obligations of the Heath Unit to  

  devolve upon the respondent would need only to be stated in order 

  to be rejected by this honourable court.  
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1.1.1 Clause 6 of Proclamation R118 read with the provisions of 

Proclamation R66 of 1998 provides expressly that the respondent 

shall continue to investigate all matters referred to the Heath Unit 

including those matters mentioned in the Schedule to Proclamation 

R24 OF 1997. 

 

1.1.2  The said provision expressly gives the respondent statutory powers 

 and thus the  right and obligation or duty to investigate the affairs 

 of Tracor. 

 

2.  The finding by the SCA that there is no legal nexus between the 

 Heath Unit and that the respondent needed to be a de jure successor 

 of the Heath Unit in order to be liable for the wrongful acts of the 

 Heath Unit is dealt with herein under the grounds of appeal set out 

 in paragraphs 2 to 4 of the grounds of the instant application. The 

 following considerations defeat the said finding:- 

 

2.1 Section 3 sub-section (4) paragraph (b) of the SIUST Act 

 provides that the membership of members of a Special 

 Investigating Unit shall continue beyond the life of the SIU for as 

 long as the specific task the SIU had been assigned to perform has 

 not been completed.  
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2.2     The afore going legal position then implies that the members of the 

 Heath Unit became members of the respondent for purposes of 

 completion of the task concerning the affairs of Tracor as this task 

 was not completed at the time of abolition of the Heath Unit. This 

 inference is fortified firstly by the fact that the respondent was 

 given the specific task to complete the specific task given to the 

 Heath Unit concerning the affairs of Tracor and secondly by the 

 fact that the Heath Unit was abolished in order just to change its 

 head from being a Judge into being an ordinary competent person.  

 

2.3 Despite the onus and evidentiary burden on these issues being on 

 the respondent, it led no evidence to gainsay the said inference 

 which then became conclusive and evidence against it regarding 

 who became members of the respondent after the abolition of the 

 Heath Unit. 

 

2.4 Section 13 (3) of the SIUST Act provides that the members of a 

 SIU shall not be liable for the civil wrongs they commit during the 

 course of their activities as members of the SIU. The SIU, in terms 

 of section 13 (1) of the same Act, can sue and be sued in its own 

 name. Section 13(2) of the same Act provides that the provisions 
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 of the State Liability Act shall apply to a Special Investigating 

 Unit. What these sections do not say is who is then liable for civil 

 wrongs committed by members of a Special Investigating Unit if 

 the members are not liable. In respect of the State Liability Act 

which has a similar provision as section 13(3), the State is liable 

for the civil wrongs committed by its servants during the course of 

and within the scope of their employment and the provisions of this 

statute are, in terms of section 13(2) of the SIUST Act, applicable 

to a SIU. 

   

2.5 The purpose of sections 13(1), 13(2) and 13(3) of the SIUST Act 

is not stated by the said Act. If these sections do no have, as their 

purpose, the object to impose on the SIU the liability of members 

of a SIU for the civil wrongs they commit, then the said sections 

read together are devoid of purpose but such could never have been 

intended by the legislature. Why would the Legislature take the 

trouble to enact that members of the SIU are not liable for the civil 

wrongs they commit as aforesaid, that the SIU may sue or be sued 

and that the State Liability Act, which has the same provision in 

section 1 as section 13 (3) of the SIUST Act, applies to the SIU if 

the intention was not to hold the SIU, just like the state under 

section 1 of the State Liability Act, liable for such civil wrongs? 
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2.6 It is submitted respectfully that, based on the legal principles set 

out in the applicants’ founding affidavit in paragraphs 11.1.1.1 and 

11.1.1.2 in volume one of the record, the said provisions of the 

SIUST Act would be devoid of purpose, futile, nugatory and 

unnecessary if they are not interpreted as driving the liability of a 

SIU for delicts committed by its members. Such could never be the 

intention of the legislature in enacting the aforesaid statutory 

provisions and in view of this consideration, there is a complete 

legal nexus between the Heath Unit and the respondent that drives 

liability of the respondent for the delicts committed by the Heath 

Unit through its members. 

 

2.7 The provisions of section 13 (3) are deprivative provisions in that 

they deprive the applicants of their common law right to sue the 

members of a SIU for the delicts they committed against them. The 

said provisions have to be interpreted restrictively and in favour of 

the applicants. Such interpretation is the one that holds the SIU 

liable. There is no other SIU that is liable for such delicts other 

than the one that has, by all implications, as its members, the 

members that committed delicts against the applicants and that SIU 

is the respondent. It is clear from the cases of South African 
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Association of Personal Injuries Lawyers cited on page 24 

volume one of the record and KONYN cited on page 27 volume 

one of the record that what was changed in respect of the Heath 

Unit was its head. If this is not so, evidence to gainsay this 

inference was not led by the respondent who bore onus in respect 

of these facts.    

 

2.8 The situation created by lack of specification by the legislature as 

to who is liable for the civil wrongs committed by members of a 

SIU if such members are not liable, when the SIU is capable of 

suing and being sued, is similar to the one where a statute creates 

an offence but fails to provide for a specific penalty. In such 

situation, the court retains its discretion to determine an appropriate 

penalty and thereby avoid an ineffective interpretation of the 

statute. This is exactly where the principle set out by LEACH J in 

Stafford’s case supra referred to above and the principle set out in 

paragraph 2.6.1 under the legal principles above finds application.   

 

See:    R v Forlee 1917 TPD 52, to 54, R v Baraitser 1931 CPD 418 to 420. 

 

2.9 It is clear from the application of the provisions of the State 

 Liability Act where the SIU, through its head, is sued as the 
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 embodiment of its establishment as a nominal defendant that the 

 question of the respondent having to be the de jure successor of the 

 Heath Unit in order to give rise to liability of the respondent to the 

applicants cannot arise. What is important herein, as also found by 

the SCA, is whether or not there is any legal nexus between the 

respondent and the Heath Unit. As demonstrated above, there is 

such legal nexus as the respondent took over not just the rights and 

obligations of the Heath Unit but also the establishment of the 

Heath Unit which includes the very members that committed the 

delicts in question against the applicants who, by reason of section 

13(3), are not personally liable to the applicants. The juristic 

personality of the respondent is rendered irrelevant by the fact that 

the respondent is liable herein as part of its members that 

committed the delicts in question by virtue of having taken over the 

establishment of the Heath Unit. Just like a Minster of state who 

takes over from another Minister of state and thus being a different 

person from the previous Minister cannot, because he is part of the 

establishment and is not cited as an agent,  be heard to say that he 

was not a Minister at the time the delicts were committed by the 

officials of his department and therefore that there is no liability, 

the respondent can similarly not make any capital, as it sought to 

do in the courts a quo, about the fact that it became a separate 
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juristic person from the Heath Unit yet it is in charge of  and part of 

the members and thus the establishment of the Heath Unit. The 

applicants herein cited the whole Unit which, in its composition in 

terms of section 3 of the SIUST Act, includes its head. 

   

2.10 It should be noted that the line of argument adopted by the 

applicants in this matter based on the correct interpretation of the 

provisions of sections 13(1), 13(2), 13(3) and section 3 (4) (b) of 

the SIUST Act has never been considered in all the cases that deal 

with the liability of the respondent for the civil wrongs committed 

by the Heath Unit not even in the KONYN case. In the case of 

Twani & Others v SIU referred to on page 16 paragraph 7.11 of 

the applicants’ founding affidavit in volume one of the record, the 

matter was decided on the basis of the provisions of section 2 of 

the Interpretation Act, 1957 (Act no. 33 of 1957) 

 

2.11 With respect to the finding that if the intention, in enacting 

Proclamation R118, was to devolve upon the respondent liability 

of the Heath Unit for the wrongful acts committed by the Heath 

Unit, the proclamation would have said so, it is submitted, with 

respect, that the intention to hold the respondent liable for the 

wrongful acts committed by the Heath Unit through its members is 
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discernible from the provisions of sections 13(1), 13(2), 13(3) and 

3 (4) (b) of the SIUST Act, properly interpreted. The respondent 

threw itself into the type of relationship regulated by the aforesaid 

sections by taking over the establishment of the Heath Unit namely 

the members of the Heath Unit as its members. If the intention of 

the legislature, in substituting the respondent for the Heath Unit, 

when it changed only the head of the Heath Unit, was also to 

change the liability of the respondent for the delicts committed by 

the Heath Unit, through its members, against the applicants which 

arises from the operation of the aforementioned provisions of the 

SIUST Act, it would have said so in Proclamation R118 for it is 

the non-liability that is not expressed in Proclamation R118 rather 

than the liability as liability is already driven by the provisions of 

the aforementioned sections of the SIUST Act. The silence, in 

other words, may be found to be in respect of absence of liability 

rather than in the presence of liability as found by the SCA.  

 

2.12 The suggestion by the SCA that the applicants had the remedy to 

sue the Minister of Justice, with respect, itself falls foul of the rule 

of interpretation of statutes set out in paragraph 11.1.2 of the 

applicants’ founding affidavit page 22 volume one of the record. 

Why would the legislature enact the aforementioned sections of the 



 28

SIUST Act if it would still be the government that is liable for the 

civil wrongs committed by members of a Special Investigating 

Unit? The SCA herein just like His Lordship Mr Acting Justice 

Van der Byl, with respect, confused the fact that, administratively, 

the SIU might seek funding from the Department of Justice in order 

to satisfy judgments of the court secured against it by litigants and 

the obligation of the SIU to be sued arising from the provisions of 

section 13(1) of the SIUST Act. It may still be sued even if it has 

other sources for satisfaction of judgments against it. Satisfaction 

of judgment from another source would not render such source, this 

being the government, liable to be sued for the wrongful acts of 

members of a SIU in lieu of the SIU. To hold that the Government, 

despite its enactment of the SIUST Act, would be liable to be sued 

for the said delicts would render the provisions of sections 13(1) 

and 13(2) of the SIUST Act futile and nugatory or devoid of 

purpose and such could never have been the intention of the 

legislature in enacting the said sections. The enactment of the said 

sections places the SIU within the sphere of the entities referred to 

in paragraph 2.5.2 under the legal principles above. 

 

3. With respect to condonation, it is submitted respectfully that the 

 delay, if any, in the delivery of the instant application would be by 
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 one or two days and as such present neither prejudice to the   

 respondent nor any form of inconvenience to this honourable court. 

 

3.1 The applicants’ appeal herein enjoys reasonable prospects of 

succeeding which factor, in the interests of justice, augurs well for 

granting of condonation. 

      

F. CONCLUSION 

 

In all the circumstances, this honourable court is prayed to grant the 

applicants an order in terms of the notice of motion and to uphold the 

appeal itself by dismissing the respondent’s special plea with costs. 

 

                                                                 __________________________ 

                                                                 M. TSHIKI 

                                                                 APPLICANTS’ ATTORNEY 

         DULY CERTIFIED UNDER  

         SECTION 4 (2) OF ACT 62 OF  

         1995 

 

                                 _______________________________________ 

                                 TSHIKI & SONS INCORPORATED 
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                                  62 MARSHALL STREET 

                                  JOHANNESBURG 

                                  TEL. 011-492-1523 

 

 

TO: THE REGISTRAR 

       CONSTITUTIONAL COURT 

       BRAAMPARK FORUM II 

       33 HOOFDE STREET 

       BRAAMFONTEIN 

 

 

AND TO: MESSRS DENEYS REITZ ATTORNEYS 

                 RESPONDENT’S ATTORNEYS 

                 82 MAUDE STREET, SANDTON 

                 JOHANNESBURG 

                 P.O. BOX 784903 

                 SANDTON, 2146 

                 CONTACT DETAILS 

                 MR HUGH BISSET 

                 TEL: (011) 685-8500 

                 FAX (011) 883-4000 

                 DOCEX 215, JOHANNESBURG 
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                           IN THE CONSTITUTIONAL COURT OF SOUTH 
AFRICA 
 
                                     CONCOURT CASE NO. CCT101/07 
 
                                                          SCA CASE NO. 89/07 
 
 
 
 
In the matter between:- 
 
WILMOT MANDLA CHAGI  
 
& 29 OTHERS                                                       APPLICANTS 
 
 
And 
 
 
SPECIAL INVESTIGATING UNIT                    RESPONDENT 
 
 
                      APPLICANTS’ LIST OF AUTHORITIES 
                                             
___________________________________________________________ 
 

1. TWANI & OTHERS V SIU AND OTHERS CASE reported 

in  (2001) JOL 9001 (E) 

 

2. PHARMACEUTICAL MANUFACTURE ASSOCIATION 

OF SOUTH AFRICA IN RE: THE EX PARTE 

APPLICATION OF THE PRESIDENT OF THE 

REPUBLIC OF SOUTH AFRICA 2000 (2) SA 674 CC. 
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3. R V Venter 1907 TS 910.4. 

 

4.  Randburg Town Council v Kerksay Investments (Pty) Ltd 

1998 (1) SA 98 (SCA) at `107A-C          

 

5. Stafford v Special Investigating Unit 1999 (2) SA 13(ECD) 

 

6. Perumal v Minister of Public Health & Others 1950 (1) SA 

631 (A) AT 633. 

 

     7.       Rose’s Car Hire (Pty) Ltd v Grant 1948 (2) SA 466(A) at 471 

 

     8.       Dadoo v Krugersdorp Municipality 1920 AD 530 at 552  

        

       9. Director, Export Partners and another v Director  General          

of the Department of Trade and Industry CASE NO. 521/03 

Page 4 para 1 

  

     10. South African Association of Personal Injury Lawyers v 

Heath and Others 2001 (1) SA 883 (CC). 
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11. Simon Nicholas Konyn and 72 Others v Special Investigating 

 Unit and Others unreported case no A550/97 and 429/05 page 

 15 paragraph 48 

 

 12.  Peacock v Marley 1934 AD 1 

 

 13.     Masuku v Mdlalose 1998 (1) SA 1 (SCA) 

 

14.  Die Spoorbond and Another v South African Railways 1946 

     AD 999 at 1005. 

 

 15.  Drukensberg Administration Board v Town Planning Appeals 

      Board 1983 (4) SA 42 (N) at 44. 

  

16.  Attorney General Tvl v Additional Magistrate for     

      Johannesburg 1924 AD 421 at 436  

 

17.  Minister of Justice v Breitenbach 1942 AD 175 at 183 

 

18.  Wellworths Bazaars Ltd v Chandler’s Ltd 1947 (2) SA 37 AD 

      43  
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19.    Israelsohn v Commissioner for Inland Revenue 1952 (3) SA 529 

    (A) 536E-F 

  

20.    Cornelissen v Universal Caravan Sales (Pty) Ltd 1971 3 SA 158 

    (A) 174 D-E  

 

21.    S v Weinberg 1979 (3) SA 89 (A) 98D-F  

 

22.     Commissioner for Inland Revenue v Golden Dumps (Pty) Ltd 

     1993 (4) SA 110 (A) at 116F-117A.  

               

23.     Case v Minister of Safety and Security 1996 (5) BCLR 609 (CC) 

     Par. 57  

 

24.   Member of the Executive Council for Development Planning and 

    Local Government of Gauteng v Democratic Party 1998 (7)     

    BCLR 855 (CC) Par. 52 

 

25.  Melane v Santam Insurance Co. Ltd 1962 (4) SA 531 (A) 

   United Plant Hire (Pty) Ltd 1976 (1) SA 717 (A) AT 720E-G 
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26. Special Investigating Unit and Special Tribunal Act, 1996 

(Act no. 74 of 1996.  

 

27. State Liability Act, 1957 (Act no. 20 of 1957) 

 

                                     

 


