
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 
 CASE NO. CCT 37/2007 

 

In the matter between: 

 

DELIWE MURIEL NJONGI Applicant 

 

and 

 
THE MEMBER OF THE EXECUTIVE COUNCIL,  
DEPARTMENT OF WELFARE, 
EASTERN CAPE PROVINCE Respondent 
 
 
 
 

AFFIDAVIT  

 

I, the undersigned, 

NCEDANI SAMSON KWELITA 

do hereby make oath and state that : 

 

1. I am an adult male, a Member of the Eastern Cape Provincial 

Legislature and, with effect from 03 May 2007, I have been the 

Member of the Executive Council for the Province of the Eastern Cape 

responsible for Social Development. I am the Respondent in these 
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proceedings. My office is situated at First Floor, Dukumbana Building, 

Bhisho. 

2. The facts deposed to herein are, unless the context indicates 

otherwise, within my personal knowledge and belief and are both true 

and correct. Where I make submissions of a legal nature, I do so on 

the advice of my legal representatives. 

3. On 07 November 2007 I was informed by DENVER ARNOLD WEBB 

(“WEBB”), the Head of Department of the Department of Social 

Development, that the Chief Justice had, on that date, issued 

directions (“the further directions”) that I show cause why I should not 

be ordered to pay the costs of the entire proceedings (including the 

proceedings before other Courts preceding the proceedings before 

this Honourable Court) personally.  

4. ASHLEY FRANCHWA BASSON (“BASSON”), the Department’s legal 

advisor, who had attended the hearing before this Honourable Court, 

had made an oral report to him. BASSON was requested to compile a 

formal briefing document for both WEBB and myself. 

5. On 08 November 2007 I received BASSON’s briefing document. At 

that stage the further directions had not yet been received by the 

Department’s Legal Services Unit. 
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6. When I enquired whether a Court is able to make an order that I pay 

the costs de bonis propriis in the context of the separation of powers, I 

have been informed that this Honourable Court (per Yakoob J) in the 

matter of Swartbooi and 17 Others v Brink, Niewoudt and Nala Local 

Municipality (Unreported, Constitutional Court Case No.: CCT27/2002 

delivered on 03 April 2003 (at par. [25])) warned against High Courts 

attempting to influence the legislative and executive arms of 

government by issuing costs orders de bonis propriis. This warning 

was stated in the following terms: 

“[25]  The High Court was also motivated by the perception that the costs 
order against the appellants might serve to ensure that members of 
the council would consider their decisions more carefully in the 
future. This reasoning evinces an intention to teach municipal 
councillors a lesson. It says to them: “You must be punished 
appropriately for your wrongdoing so that you may learn a lesson 
and not do it again.” This is an improper approach and reflects an 
improper purpose. It trenches upon the separation of powers 
because it is judicial conduct aimed at influencing the conduct of 
the legislative and executive branch of government. Courts have 
the power to set aside executive and legislative decisions that are 
inconsistent with the Constitution. They cannot attempt, by their 
orders to punish municipal councillors and, in so doing, influence 
what members of these bodies might or might not do. This motive 
of the High Court constitutes a dangerous intrusion into the 
legislative and executive domain.” 

7. These comments appear, to me, to be of application with equal force 

when regard is had to the punitive costs order alluded to in the further 

directions. 

8. I will address the enquiries raised in the further directions in an 

endeavour to show that the pronouncement of this Honourable Court 

set out above should apply equally in this matter. 
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9. In this affidavit I will deal with paragraph 1 of the further directions. In 

respect of the remaining issues raised in the further directions, 

BASSON has prepared an affidavit. I have read that affidavit and 

apprised myself of its contents. I associate myself with the 

submissions contained therein. 

10. I am advised that a Court would consider granting a punitive costs 

order against a litigant on an attorney and client scale in 

circumstances such as the present matter where the defence of the 

Applicant’s application was frivolous and vexatious. 

11. In addition, a Court would only consider granting an order that a 

litigant acting in a fiduciary capacity, like myself, pay the costs of the 

proceedings de bonis propriis as a mark of the Court’s disapproval in 

circumstances where the litigant had acted mala fide, unreasonably or 

recklessly. 

12. I respectfully submit that, for the reasons set out in this and 

BASSON’s affidavits, neither my conduct, nor the conduct of the 

officials in my department can be categorised as falling within the 

ambit of the type of conduct described in the two preceding 

paragraphs. 

13. I set out below the facts which are relevant to the issues raised in the 
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further directions. 

14. I was appointed to my current position on 03 May 2007. I was thus not 

privy or party to any decisions regarding to the conduct of this matter 

taken before that date. My predecessor at the time it was first decided 

to oppose the Applicant’s application before the review court was one 

NEO MOERANE-MAMASE. 

15. I became aware of this matter on or about 11 June 2007. At or about 

that time I received a memorandum from BASSON addressed to 

WEBB and myself seeking ratification of his instruction to the State 

Attorney to oppose the Applicant’s application for leave to appeal to 

this Honourable Court. A copy of BASSON’s memorandum is annexed 

hereto marked Annexure “NSK1”. 

16. When I discussed the matter with WEBB, it was agreed that the 

instruction to the State Attorney be ratified. BASSON was, however, to 

inform the Eastern Cape branch of the South African Social 

Assistance Agency (“SASSA”), the agency administering social grants, 

and the National Department of Social Development (“the National 

Department”). 

17. I was subsequently informed that the legal advisors of SASSA were 

aware of the matter through their interactions with BASSON. In 
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addition, BASSON informed the National Department. Copies of the 

correspondence dated 11 June 2007, 23 October 2007 and 26 

October 2007, addressed to the National Department, are annexed 

hereto marked Annexures “NSK2”, “NSK3” and “NSK4” respectively. 

18. From all of these documents it is evident that the Department’s view, 

at all times, was that the issue to be determined by the Courts was 

whether it is necessary to first have an alleged unlawful act set aside 

before prescription would commence to run in respect of the 

underlying debt.  

19. The justification for the original and continued opposition to the 

Applicant’s application is the following: 

19.1. the principle of prescription is an important legal principle by 

virtue of the fact that it enhances legal certainty in relation to 

the period that a person has to institute claims against a 

defendant. Where government is a potential defendant, it 

assumes increased importance due to the ease of mobility of 

government officials, the custodians of government’s 

institutional memory, and the (not infrequent) tendency for 

governmental files to become misplaced and or lost; 

19.2. I am advised that the decision to oppose the relief sought by 
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the Applicant was based on and supported by the following 

judgments: 

19.2.1. the judgment of the Eastern Cape Division of the High 

Court in Ntame v MEC for Social Development 

Eastern Cape 2005 (6) SA 248 (E); and 

19.2.2. the judgment of the South Eastern Cape Local 

Division of the High Court in N. E. Makalima v MEC, 

Department of Welfare, Eastern Cape Province, an 

unreported judgment attached to the Applicant’s 

Heads of Argument, in which the defence of 

prescription was upheld. 

19.3. the finding by the review court, when granting leave to appeal, 

that its judgment conflicted with the two judgments referred to 

in 19.2.1 and 19.2.2 above. Obviously the Government was 

entitled to seek and obtain legal certainty. I respectfully refer 

to page 3 of the record before this Honourable Court. 

19.4. the upholding of the Department’s appeal by the Full Bench of 

the High Court and the dismissal of the Applicant’s application 

for leave to appeal by the Supreme Court of Appeal have 

fortified me in my view that the Applicant’s application was ill-
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conceived and that the Department’s position was correct. 

20. Having considered the matter, WEBB and I agreed to oppose the 

application to this Honourable Court. 

21. I respectfully submit that that in circumstances where five judges 

concluded that the Applicant’s application was bad, it cannot be said 

that either officials in my Department, I or my predecessors had acted 

frivolously, vexatiously, “mala fide, unreasonably or recklessly”.  

22. Furthermore, neither the Full Bench of the Eastern Cape nor the 

Supreme Court of Appeal considered the conduct of my predecessors 

or officials in my Department, in this matter, to be of such a nature that 

warranted any of them to be censured with a punitive order for costs. 

23. For the reasons advanced above and in the affidavit of BASSON, I 

respectfully submit that neither officials in my Department, my 

predecessors nor I had acted in any manner that could warrant a 

punitive costs order against myself or the other persons referred to. 

 
 
 __________________________  
 
 NCEDANI SAMSON KWELITA 
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I certify that the deponent has acknowledged that he knows and understands the 

contents of this affidavit which was signed and sworn to before me at   

on                NOVEMBER 2007, the deponent having further declared that he has 

no objection to taking the prescribed oath and considers the prescribed oath to 

be binding on his conscience. 

 

 

_____________________________  

COMMISSIONER OF OATHS 

 


