
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 
 CASE NO. CCT 27/2007 

 

In the matter between: 

 

DELIWE MURIEL NJONGI Applicant 

 

and 

 

THE MEMBER OF THE EXECUTIVE COUNCIL,  
DEPARTMENT OF WELFARE, 
EASTERN CAPE PROVINCE Respondent 
 
 
 
 

AFFIDAVIT  

 

I, the undersigned, 

ASHLEY BASSON 

do hereby make oath and state that : 

 

1. I am an adult male, an attorney of this Honourable Court and the 

Senior Legal Administration Officer of the Eastern Cape Department of 

Social Development (“the Department”), First Floor, Dukumbana 

Building, Bhisho. 
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2. Prior to that I: 

2.1. practiced as an attorney from 08 May 1996 to 31 December 

2002; 

2.2. was employed as a prosecutor by the National Prosecuting 

Authority from 01 September 2003 to 31 October 2005; 

2.3. was employed as a professional assistant at the Port 

Elizabeth Office of the State Attorney (“OSAPE”) from 01 

November 2005 to 30 September 2006; 

2.4. was, with effect from 02 December 2005, the de facto project 

manager tasked with managing the litigation in the OSAPE 

against the Respondent; and 

2.5. was employed, in my current position with effect from 01 

October 2006. 

3. The facts deposed to herein are, unless the context indicates 

otherwise, within my personal knowledge and belief and are both true 

and correct. In my capacity as project manager and legal advisor to 

the Department, I have access to the files and records of the 

Department, the South African Social Assistance Agency (“SASSA”) 

and the OSAPE. Where I make reference to these records, I 
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accurately reflect the content thereof herein. 

4. I am duly authorised to depose to this affidavit on behalf of the 

Respondent. 

5. I depose to this affidavit in compliance with the further directions 

issued by the Honourable Chief Justice on 06 November 2007 (“the 

further directions”) subsequent to the hearing of this matter in the 

Constitutional Court. 

6. In October 2007 the original OSAPE file relating to this matter went 

missing. It is presumed that it was misplaced with the 15000 odd other 

files the OSAPE have involving litigation against the Eastern Cape 

Department of Social Development. 

7. Ms. LEONIE HART (“HART”), the Assistant State Attorney dealing 

with the matter, informed me that she, Mrs. RIA NOLAN (“NOLAN”), 

her secretary, and Mrs. SHIREEN ABRAHAMS (“ABRAHAMS”), the 

administrative assistant assigned to the “Welfare Litigation” section of 

the OSAPE had been searching for the file at least since 22 October 

2007. Despite a diligent search, the file could not be located within the 

time available in terms of the further directions. In confirmation hereof I 

attach confirmatory affidavits of HART, NOLAN and ABRAHAMS. 

8. The litigation file of the Department only contains a copy of the Notice 
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of Motion. There is no indication of who had given what instructions to 

whom. 

9. Despite the above, the OSAPE managed to secure some other 

documentation in an attempt at reconstruction of the file.  

10. From these documents it appears that: 

10.1. the current application was served on the OSAPE on 19 May 

2004 together with 7 other applications from the Applicant’s 

current attorney, Mr. Randell; 

10.2. the application was sent to the Department for further 

instructions; 

10.3. on 18 June 2004 ANDRÈ CROZIER (“CROZIER”), the State 

Attorney at OSAPE, caused a facsimile to be sent to Mrs. 

ZIMBINI NDENZE (“NDENZE”) and Ms. TABISO (MIRANDA) 

PITYANA (“PITYANA”), the then internal legal advisors to the 

Department, calling upon them to provide instructions in 

respect of a number of matters, including the Applicant’s 

application. The facsimile was sent together with a list of 

matters that were to be enrolled in the South Eastern Cape 

Local Division of the High Court sitting at Port Elizabeth on 22 

June 2004. Copies of the facsimile transmission and the 
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transmission report are annexed hereto marked Annexure 

“AFB1” and “AFB2”; 

10.4. subsequent thereto, and on 21 June 2004, CROZIER had a 

teleconference with either NDENZE or PITYANA. At that 

teleconference, oral instructions were obtained to oppose the 

Applicant’s application whilst in respect of others the OSAPE 

was instructed to settle. CROZIER made a note on the 

relevant part of the Court roll. The relevant portion of that 

Court roll is annexed hereto marked Annexure “AFB3”. I 

discussed this matter with NDENZE and PITYANA, both of 

whom are now employed in other departments of the Eastern 

Cape Government. They have no independent recollection of 

the Applicant’s application. In confirmation hereof I annex 

herewith affidavits by both NDENZE and PITYANA; and 

10.5. apart from the aforementioned documents, there are no other 

documents available which set out the sequence of events. 

11. My first recollection of this matter was when HART requested me to 

assist her with the preparation of the record for the appeal from the 

review court. That was after leave to appeal had been granted by the 

review court. 

12. HART had received instructions to appeal to the Full Bench of the 
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Eastern Cape Division of the High Court from departmental legal 

advisors. HART has no independent recollection from whom she 

obtained instructions. 

13. I became aware of the judgment of the Full Bench shortly after the 

judgment was handed down. 

14. My next dealing with the matter was when I had already been 

employed with the Department, in my present capacity.  

15. I was contacted by HART who indicated that they had received the 

Applicant’s application for leave to appeal to the Supreme Court of 

Appeal. She sought instructions as to whether the application should 

be opposed. I asked for and obtained instructions from DENVER 

WEBB (“WEBB”), the Head of Department of the Department, to 

oppose the matter, mindful of the implications, not only for the 

Department, but also for the Provincial and National Governments, 

should the judgment of the Full Bench be overturned. 

16. WEBB and I discussed at some length the social issue of making 

payment of the balance of the Applicant’s claim against the principle of 

prescription. It was clear to me that WEBB agonised over the decision 

but, in the end, I respectfully submit, he made, for the reasons set out 

in paragraph 19 of the Respondent’s affidavit and paragraph 29 below, 

the correct decision. 
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17. At that stage we had not yet found the initial file that was opened when 

the matter was reported by the OSAPE to the Department (we 

estimate that, since 2002, approximately 24000 applications were 

brought against the Department in all the High Courts in the Eastern 

Cape Province) and we were, as we still are, in the process of 

cataloguing the files and entering them in our registers of control. 

18. On 16 May 2007 I was contacted by HART. She advised me that the 

Supreme Court of Appeal had dismissed the Applicant’s Application 

for leave to appeal. She advised that the Bloemfontein State Attorney 

had enquired whether the costs of the application for leave to appeal 

should be recovered from the Applicant. 

19. I advised her that I would have to take instructions from WEBB on this 

issue. One of the key performance areas for legal administration 

officers, in addition to the reduction of litigation, is the recovery of 

favourable Court Orders. Given, however, that the Applicant was 

indigent, I proposed to WEBB that the Department should not attempt 

to recover any costs from her. 

20. On 17 May 2007 I drafted a Memorandum to WEBB suggesting that 

costs not be recovered from the Applicant. A copy of that 

Memorandum is annexed hereto marked Annexure “AFB4”. My 

recommendation was accepted. 
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21. On 08 June 2007 I happened to be in Port Elizabeth for a regular 

monthly meeting to co-ordinate the Department’s response to the 

litigation instituted against it when HART handed me a copy of a 

facsimile transmission received from the Johannesburg State Attorney 

containing the Applicant’s Application for Leave to this Honourable 

Court. 

22. Due to the exigencies of the matter I instructed her to give instructions 

to the Johannesburg State Attorney to oppose the application. I would 

obtain instructions and confirm as to whether the Department would 

persist with its opposition to the application to this Honourable Court. 

23. On 11 June 2007 I telephoned Ms. Lulu Pemba, the Director: Legal 

Services of the National Department of Social Development, and 

briefed her on the application. She requested that I fax the relevant 

documents to her. 

24. To that end, I prepared a facsimile transmission and forwarded the 

documents to her. A copy of that facsimile transmission is annexed to 

the Respondent’s affidavit marked Annexure “NSK2”. 

25. I also prepared a Memorandum to both the Respondent and WEBB 

seeking ratification of my instruction to the OSAPE to oppose the 

application to this Honourable Court. A copy of the Memorandum is 

annexed hereto marked Annexure “AFB5”. The instruction to oppose 
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the application was received from WEBB. 

26. On 06 August 2007 I formally confirmed the instruction to the State 

Attorney to oppose the application for leave to appeal to this 

Honourable Court. A copy of the said facsimile transmission is 

annexed hereto marked Annexure “AFB6”. 

27. The Applicant’s legal representatives, in their Heads of Argument, 

criticised the Department’s handling of the matter on a number of 

grounds. These are: 

27.1. no reasons were advanced for the termination of the 

Applicant’s grant and no reason why her process rights had 

been ignored; and 

27.2. the Department raised mere “technical defences”. 

28. These criticisms are dealt with hereunder: 

28.1. No “reasons” given: 

28.1.1. The Applicant’s criticism that the Department has 

failed to give reasons for the termination of the 

Applicant’s grant is, with respect, overly simplistic. 
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28.1.2. It is a matter of public record (sv. The Permanent 

Secretary, Department of Welfare, Eastern Cape 

Provincial Government and MEC for Welfare, Eastern 

Cape Provincial Government v Ngxuza & 2 Others, 

(2001 (4) SA 1184 (SCA)) that previous 

administrations removed thousands of persons from 

the national social pension system (“Socpen” 

hereinafter). The Applicant appears to have been 

similarly removed from the Socpen system. 

28.1.3. The reasons for their removal have been stated thus 

by Cameron JA (Ngxuza, at pars. [7] and [9]): 

 “The provincial authorities in the Eastern Cape 
decided to revoke the welfare benefits of various 
groups of persons receiving social assistance. 
They did so unilaterally and without notice to those 
concerned. The applicants do not contend that the 
authorities’ motives were bad. It is notorious that 
inaccurate claimant records – including large 
numbers of “ghost pensioners” – cost the province 
tens of millions of rands every month. The problem 
is a relic of the fragmented governance in the 
Eastern Cape Province that preceded the 
democratic transition in 1994, where no fewer than 
six different administrations were responsible for 
social grants. But the method the authorities chose 
to deal with the situation was extreme, and the 
consequences for large numbers of needy people 
savage. They failed to differentiate between the 
fraudulent and undeserving and unentitled on the 
one hand, and on the other the truly disabled. 
These latter were manifestly not ghosts, and the 
mechanism employed left them destitute.” 

 and 

 “That the method the province chose to verify and 
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update its pensioner records was not just 
undifferentiatingly harsh, but also unlawful, was 
undisputed in these proceedings.” 

28.1.4. I have requested SASSA, who has taken control over 

all grant applications, to provide me with access to the 

Applicant’s grant files. According to their MIS1 printout, 

annexed hereto marked Annexure “AFB7”, the 

Applicant has three files, two of which relate to 

applications for disability grants and one which relates 

to a child support grant.  

28.1.5. Copies of the two disability grant application files, 

together with printouts from the Socpen system 

showing the Applicant’s details and payment history 

are annexed hereto marked Annexures “AFB8”, 

“AFB9” and “AFB10” respectively. 

28.1.6. It is accepted that the Applicant’s grant was 

terminated unlawfully and without reason as part of 

the “review” process that gave rise to the matter of 

Ngxuza. 

28.2. Raising mere “technical defences”: 

                                            
1 “MIS” stands for “Management Information System”, a computerized system developed by the 
Department to track the whereabouts of its then 2,8 million grant files, as well as to track all grant 
files as they are being considered. This system was piloted and rolled out during 2005 and is 
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28.2.1. The provisions of Rule 6(5)(d)(iii) provide that a 

Respondent in a matter, if it wishes to raise a point of 

law only, is able to do so by delivering a Notice in 

terms of the aforementioned rule. 

28.2.2. The rule is inter alia to be used to raise special 

“pleas”, such as prescription. 

28.2.3. The Respondent, not disputing the correctness of the 

Applicant’s averments, was entitled, in terms of the 

Uniform Rules, to raise a point of law for adjudication 

by the Court. 

28.2.4. Raising a valid point of law, in circumstances where 

the point was supported by two prior judgments of the 

Eastern Cape Division of the High Court cannot be 

objectionable. 

29. Apart from the reasons advanced above and the Respondent’s 

affidavit, there are other relevant considerations that should be borne 

in mind. These are: 

29.1. The effect of a judgment against the Department in this matter 

                                                                                                                                  
central to the improvement in service delivery in the grants administration process of the 
Province. MIS has been rolled out by other provinces, notably the Free State and is being rolled 
out by SASSA nationally. 
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could have a major impact on not only the finances of the 

Department, as also those of the Province and the National 

Government. The basis for this submission is the following: 

29.1.1. Should the argument advanced on behalf of the 

Applicant be taken to its logical conclusion, it would 

mean that a person who was unlawfully arrested and 

detained five years ago could approach a Court to 

review and set aside that unlawful act (should the 

Court be of the view that five years is a “reasonable” 

time) with prescription only commencing to run from 

the date of the declaration of invalidity. This would 

clearly defeat the objective of the Prescription Act. 

29.1.2. Whilst initially litigation against the Department was of 

a public interest nature like the Ngxuza class action, 

over the last few years the Department has been 

subjected to predatory and opportunistic litigation. The 

remarks of Leach J in the matter of Makalima v MEC 

for Welfare (Unreported, SECLD Case No.: 1601/03 at 

par. [1] and [2]) are apposite in this regard. Over the 

last two financial years, an amount in excess of R60 

million was spent on legal costs in respect of orders 

granted against the Department or costs which the 

Department was obliged to incur to defend spurious 
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claims. In the process, in excess of 20000 High Court 

applications had been issued against the Department 

since 2002. Of those, the vast majority had been to 

compel the Department to consider and decide upon 

grant applications. The majority of these had in fact 

been considered and decided upon. The grant 

applicants had been advised by pre-paid registered 

mail of the outcome. 

29.1.3. The Department’s key challenge has been to source 

the files, to prove that the letters of advice were 

dispatched and that the grant applicants had received 

the letters. Because the Department’s administrative 

processes did not make provision for the storing of 

proof of dispatch of registered mail receipts with the 

file to which each letter related (the Department made 

use of bulk mailing facilities), matters have to be 

settled because the Department is not able to prove 

that the letters of advice had come to the knowledge 

of the grant applicants. 

29.1.4. Where attorneys send thousands of letters of demand 

to the Department (many of which have no 

substance), it has the effect of breaking down the 

administrative capacity of the Department to deal 
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effectively with deserving complaints. 

29.1.5. In the Eastern Cape, the Judge President was 

compelled to issue a special practice notice (Court 

Notice 1 of 1006) to regulate the conduct of matters 

against the Department. A copy of that Court Notice is 

annexed hereto marked Annexure “AFB11”. 

29.2. The Public Finance Management Act, Act 1 of 1999, (“the 

PFMA”) imposes a number of responsibilities on Accounting 

Officers, like WEBB. Failure to comply with those 

responsibilities exposes them to disciplinary charges on the 

grounds of financial misconduct. The failure to raise 

prescription in the context of legal demands amounts to the 

contravention of a number of provisions of the PFMA, viz.: 

29.2.1. the obligation to take effective and appropriate steps 

to prevent fruitless and wasteful expenditure which is 

defined as expenditure which was made in vain and 

would have been avoided had reasonable care been 

exercised (Section 38(1)(c)(ii)): Where payment of a 

claim is effected in circumstances where, had 

prescription been raised as a defence, payment would 

not have been effected, such payment can justifiably 

be said to have been made “in vain and would have 
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been avoided had reasonable care been exercised”; 

29.2.2. the obligation to manage the liabilities of the 

department (Section 38(1)(d)): The effect of not raising 

prescription as a defence is tantamount to a failure to 

reduce the liabilities of the department and, as such, 

amounts to a failure to “manage” the liabilities of the 

department; and 

29.2.3. the obligation to pay all money owing (Section 

38(1)(f)): Where payment is effected of a debt that has 

prescribed, that amounts to the payment of an amount 

that is not “owing” and similarly amounts to an act of 

financial misconduct. 

29.3. This Honourable Court has stated (in President of the RSA v 

SA Rugby Football Union 2000 (1) SA 1 (CC) at par. [256]) 

that where a litigant has a judgment in its favour, it is entitled 

to defend that judgment on appeal and should not be 

penalised with an attorney and client costs order. 

 

 __________________________  
 
 ASHLEY BASSON 
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I certify that the deponent has acknowledged that he knows and understands the 

contents of this affidavit which was signed and sworn to before me at   

on                NOVEMBER 2007, the deponent having further declared that he has 

no objection to taking the prescribed oath and considers the prescribed oath to 

be binding on his conscience. 

 

 

_____________________________  

COMMISSIONER OF OATHS 

 


