
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 

CCT Case No: ___________ 

In the matter between:- 

 

DELIWE MURIEL NJONGI Applicant 

 (Appellant a quo) 

 

and 

 

THE MEMBER OF THE EXECUTIVE COUNCIL 

DEPARTMENT OF WELFARE, EASTERN Respondent 

CAPE PROVINCE (Respondent a quo) 

 

 

AFFIDAVIT 

 
 

I, the undersigned, 

 

MICHAEL WHARTON RANDELL 

 

do hereby make oath and state: 

 

1.  
1.1 I am an admitted attorney of the High Court of South Africa and the 

Applicant’s attorney of record.  I am a director of the firm Randell-

Oswald Incorporated, practicing from 33 Bird Street, Central, Port 

Elizabeth.   
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1.2 I am duly authorised by the Applicant to bring this application and 

to depose this affidavit. 

 

1.3 The facts herein contained are within my personal knowledge and 

belief and unless otherwise stated or the context indicates the 

contrary, are true and correct. 

 

2. The Applicant is the DELIWE MURIEL NJONGI, who brought a review 

application in the High Court of South Africa,  South Eastern Cape Local 

Division, under case number 1281/2004, against the Respondent, seeking a 

review of the Respondent’s decision to terminate her social grant and 

claiming ancillary thereto payment of grant payments which had not been 

made. 

 

3. The Respondent is the Member of the Executive Council, Department of 

Welfare, Eastern Cape.  The Respondent is the official in charge of social 

development in the Eastern Cape Province. 

 

4. As indicated, the Applicant brought an application in the High Court of 

South Africa, South Eastern Cape Local Division, seeking a review and 

ancillary relief. 
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5. Judgment in such application was delivered on 2 June 2005, by His 

Lordship Mr. Justice Jones. 

 

6. A copy of the Judgment is annexed hereto, marked “MR1”. 

 

7. The Respondent thereafter sought leave to appeal, which was granted on 11 

October 2005.  Leave to appeal was granted to the Full Bench of the 

Eastern Cape Division.  A copy of the Judgment of His Lordship Mr. 

Justice Jones granting such leave, is annexed hereto, marked “MR2”. 

 

8. The matter was heard by the Full Bench of the Eastern Cape Division and 

the Judgment of the Court was delivered by His Lordship Mr. Justice 

Leach. 

 

9. A copy of such Judgment is annexed hereto, marked “MR3”. 

 

10. The appeal to the Full Bench was successful and the original order granted 

in the Applicant’s favour was substituted with an order that the application 

be dismissed and that the parties had to pay their own costs. 
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11. The Applicant, during February 2007, brought an application in the 

Supreme Court of Appeal of South Africa, seeking: 

11.1 Condonation for the Applicant’s failure to launch the application 

timeously in terms of Section 21 of the Supreme Court Act; 

 

11.2 Seeking leave to appeal to the Supreme Court of Appeal against the 

whole of the Judgment and Order granted by the Full Bench. 

 

12. The above application was unsuccessful and on 14 May 2007 the Applicant 

was advised (through our offices) that the application was unsuccessful.  

The order is annexed hereto, marked "MWR 5". 

 

13. Rule 19(3)(a) : The grounds upon which the decision is disputed and 

Rule 19(3)(c) : Such supplementary information or argument as the 

Applicant considers necessary to bring to the attention of the above 

Honourable Court: 

 

13.1 As is apparent from the Judgments of the original Court a quo and 

the Full Bench, the Applicant’s application was in the form of a 

review application. 

 



 5

13.2 The application, although purportedly brought in terms of the 

Promotion of Administrative Justice Act, 2 of 2002 (“Paja”), was 

heard on the basis of the provisions of the Constitution of the 

Republic of South Africa relating to fair administrative action, as 

Paja is not retrospective in effect. 

 

13.3 As is pointed out in paragraph 2 of the Judgment of the original 

Court a quo, the cessation of payments of social grants, without 

notice or explanation, is not uncommon in the Eastern Cape 

Province and has been the subject of considerable litigation. 

 

13.4 In these cases the cessation of payment was regarded as improper, 

unconstitutional and reviewable administrative action. 

 

13.5 The Order granted by His Lordship Mr. Justice Jones is in effect an 

order reviewing the unlawful administrative action of the 

Respondent in suspending or stopping payment of the Applicant’s 

social grant during the period November 1997 to July 2000, which 

administrative action was declared to be inconsistent with the 

Constitution and invalid and set aside. 
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13.6 In addition, the Respondent was directed to reinstate the Applicant’s 

social grant for the period November 1997 to July 2000 by paying 

the amount of R5 800.00 to the Applicant and in addition there were 

further orders relating to the payment of interest and costs. 

 

13.7 The crisp issue in dispute is whether the Respondent can raise a 

defence of prescription against the Applicant’s constitutional claim 

that she has been unfairly treated and her rights infringed in terms 

of the Constitution, particularly her rights to fair administrative 

action. 

 

13.8 In essence, the Applicant was seeking to enforce her rights to just 

administrative action as enshrined in terms of Section 33 of the 

Constitution. 

 

13.9 Although not specifically formulated in the papers and not dealt 

with on that basis by both Courts a quo, the Applicant’s right to 

social security was also infringed.  In this regard, the suspension of 

her social grant for the period referred to was an infringement of the 

Applicant’s rights in terms of Section 27(1)(c) of the Constitution. 
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13.10 It is against this background that the decision of the Full Bench has 

to be analyzed.  

 

13.11 His Lordship Mr. Justice Jones in the South Eastern Cape Local 

Division found, at page 6 of the Judgment, that the prescription 

argument is good only if the debt arose and was enforceable if the 

decision not to pay was affective and did not first have to be 

reviewed and set aside. 

 

13.12 The original Court a quo found that it was necessary for the 

Applicant to have approached the Court to have the administrative 

action declared unlawful on review and referred to the decision of 

Bushula & Others v Permanent Secretary, Department of 

Welfare, Eastern Cape Provincial Governement (a Judgment of 

His Lordship Mr. Justice Van Rensburg). 

 

13.13 It is common cause that the Respondent unlawfully terminated 

payment of the Applicant’s disability grant benefits (to which she 

was entitled, not only in terms of Social Assistance Act, but also in 

terms of the Constitution). 
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13.14 It is also only after the Applicant instituted proceedings in the South 

Eastern Cape Local Division, where arrears which had accrued 

were paid in part to the Applicant, leaving an outstanding balance.  

The monthly grant payments were also reinstated prior to the 

institution of the proceedings. 

 

13.15 It is common cause that the act of terminating payment of the 

Applicant’s social grant constituted administrative action. In 

addition, and as indicated above, it also constituted an infringement 

of the Applicant’s right to social assistance in terms of the 

constitution. 

 

13.16 His Lordship Mr. Justice Jones, at page 8 of his Judgment found: 

 

“Where an official takes a decision to suspend a grant, and does 

so without giving reasons in writing and informing the 

beneficiary of her rights in terms of sub-regulation 6, he or she 

acts irregularly (see the authorities collected together in 

Vumazonke v MEC for Social Welfare, Eastern Cape Province) 

but the decision will stand until corrected on review.” 

 

13.17 The original Court a quo continued on page 9 and found that the 

Applicant was obliged to proceed by way of review, because until 
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termination she could be met by defence in the Magistrates Court 

that nothing had accrued once a grant had been terminated. 

 

13.18 The Applicant, accordingly, first had to set aside the termination of 

her social grant assistance as being unconstitutional, before she 

could proceed for a claim sounding in money. 

 

13.19 The Full Bench, however, found (at page 5 of the Judgment) that 

the principle of legality of unlawful administrative action is a 

nullity devoid of legal effect and that the decision to stop paying the 

Respondent her monthly grant was therefore void ab initio. 

 

13.20 As a consequence of this finding, the Court found that the Applicant 

was entitled to institute action and claim the money. 

 

13.21 With respect, the effect of the finding of the Full Bench is that all 

administrative action which is unlawful and unjust can be ignored.  

This, with respect, would make a mockery of the hundreds of 

application brought yearly for review (previously in terms of the 

constitution or common law and now under Paja). 
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13.22 With respect, the correct position is that the debt which only 

became claimable when the Court pronounced upon the setting 

aside of the Respondent’s unjust and unlawful administrative 

action. 

 

13.23 The review pursued on the Applicant’s behalf was aimed at 

attacking the validity of the decision by the Respondent, which was 

regarded as an administrative act, having legal force until such time 

as it was set aside on review. 

 

13.24 The official charged with the statutory and constitutional duty to 

ensure payment of the Applicant’s grant monies is not obliged to 

pay as such (in the commercial sense), but to take concrete 

administrative steps to ensure that the Eastern Cape Government, 

on whose behalf that official acts, always acts in a lawful manner 

and discharges his/her statutory and constitutional duties diligently, 

faithfully and lawfully. 

 

13.25 His Lordship Mr. Justice Nugent, writing for the Supreme Court of 

Appeal in the matter MEC for Welfare v N Kate 2006 (4) SA 478 

(SCA) and at paragraph 22, stated the following: 

 



 11

“[22] In the case that is now before us, following Mahambehlala 

and Mbanga, the constitutional breach was held to lie in the 

denial to Kate of the process that is promised by s 33(1) of the 

Constitution1 and was promised before that by s 24 of the interim 

Constitution.2 In my view that is to approach the matter too 

narrowly. The realisation of substantive rights is usually 

dependant upon an administrative process. Rights that protect that 

process, like those that are embodied in s 33(1) and s 2373 of the 

Constitution and in PAJA, are essentially ancillary to the 

realisation of those substantive rights. For without protection 

being given to the process the substantive rights are capable of 

being denied. Where, as in this case, the realisation of the 

substantive right to social assistance is dependant upon lawful 

and procedurally fair administrative action, and the diligent and 

prompt performance by the state of its constitutional obligations, 

the failure to meet those process obligations denies to the 

beneficiary his or her substantive right to social assistance. What 

has been denied to Kate is not merely the enjoyment of a process 

in the abstract, but through denial of that process she has been 

denied her right to social assistance, which is dependant for its 

realisation upon an effective process. It is the denial of that 

substantive right that lies at the centre of her claim. 

 

13.26 It is respectfully submitted that equating the Applicant’s entitlement 

to social assistance with a commercial debt claimable in the 

                                           
1 Section 33(1) of the Constitution, which came into operation on 4 February 1997, read together with s 23(2)(b) 
of the Sixth Schedule, conferred on every person the right to lawful and procedurally fair administrative action.  
2 Section 24 of the interim Constitution conferred the same rights on every person.  
3 Section 237: ‘All constitutional obligations must be performed diligently and without delay.’ 
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Magistrates Court, ignores the above pronouncement made His 

Lordship Mr. Justice Nugent. 

 

13.27 It serves to subordinate the Applicant’s substantive constitutional 

right to social assistance to that of a mere commercial common law 

debt. 

 

13.28 It is accordingly submitted that the finding of the Full Bench that an 

order of review was not a precondition and that the debt had 

prescribed, is constitutionally unsound. 

 

14. Rule 19(3)(b) : The Constitutional matter raised in the decision: 

 

From what has been stated above, it is with respect clear that the 

constitutional matter is whether a recipient of a social benefit and whose 

benefit has been terminated without a valid reason, can simply issue 

summons in the commercial sense for the recovery of monies outstanding 

or whether such person is obliged (or indeed chooses as an alternative 

cause of action) to first review the decision as being an infringement of her 

constitutional rights and have such decision set aside, whereafter she is 

entitled to claim payment of any monies due to her as a result of the 

decision having been set aside. 
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15. Rule 19(3)(d): 

 

15.1 As indicated above, application was first made to the Supreme 

Court of Appeal. 

 

15.2 Annexed hereto, marked “MR4”, is a copy of the Order handed 

down.  The application for condonation was granted, but the 

application on the merits for leave to appeal, was dismissed with 

costs. 

 

16. Conclusion: 

 

16.1 It is accordingly the Applicant’s respectful submission that the 

decision of the Full Bench was incorrect and that insufficient 

weight was attached to the Applicant’s constitutional right to fair 

administrative action and to social assistance as enshrined in the 

Constitution and that her right to claim payment as a result of such 

unlawful action should be equated to a commercial debt, which has 

become prescribed, is similarly incorrect 
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16.2 In the circumstances it is respectfully contended that the Applicant 

ought to be granted leave to appeal to the above Honourable Court 

against the Judgment of the Full Bench. It is therefore respectfully 

requested that an order be issued as set out in the Notice of Motion. 

 

 

_______________________ 

MICHAEL WHARTON RANDELL 

 

 

I certify that the above signature is the signature of the Deponent and that he/she 

has acknowledged to me that he/she knows and understands the contents of this 

Affidavit, which Affidavit was signed and sworn to before me at PORT 

ELIZABETH on this ____ day of ______________________, in accordance 

with the requirements of Government Notice No. R.1258 dated 21st July 1972 as 

amended by Government Notice No. R1648 dated 19th August 1977. 

 

 

 ________________________________ 

 COMMISSIONER OF OATHS 

 


