
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

CASE NO. CCT 37/07 

In the matter between: 

 

DELIWE MURIEL NJONGI      Applicant 

 

and  

 

THE MEMBER OF THE EXECUTIVE COUNCIL 

OF THE DEPARTMENT OF WELFARE 

EASTERN CAPE PROVINCE      Respondent 

 

APPLICANT’S HEADS OF ARGUMENT 
 

 

A. INTRODUCTION: 

 

1. The Applicant seeks the leave of this Honourable Court to appeal directly 

to it against the judgment of the Eastern Cape Division of the High Court 

(“the Full Bench”) of their Lordships Messrs Justice Leach and Chetty, 

and her Ladyship Madam Justice Mhlantla, delivered on 4 December 2006 

under case number CA 62/2006 (“the appeal judgment”). 

 

2. The Applicant is disabled.  In 1989 she applied for a disability grant in 

terms of the social assistance legislation in force at the time.  Her 

application was successful.  For the next seven years or so she received 
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regular monthly payments from the Department of Social Development of 

the Eastern Cape Provincial Government (“the Department”).1 

 

3. Then, in November 1997, the payments ceased.  This was without notice or 

explanation.  She enquired about her grant at the Department’s local offices 

in Port Elizabeth and was told to re-apply.  She did so on 12 January 1999.  

In July 2000 her grant was “re-instated”.2 

 

4. Monthly payments resumed in July 2000, after the Applicant applied in 

January 1999 and, in addition, she received a payment of R1 100,00 which, 

she was told, was for “backpay”.3   

 

5. Her attorneys calculated that the amount she should have received was R16 

300,00, which was not disputed.  In addition to the “backpay” of R1 100,00 

received in July 2000, the Department paid to the Applicant a further 

amount of R9 400,00 on 5 March 2005 after the Applicant had instituted 

review proceedings in the South Eastern Cape Local Division of the High 

                                                           
1 Record : page 7. 
2 Record : page 7.    
The Applicant’s grant was apparently re-instated as a result of her application for a disability grant dated 12 
January 1999 (page 7 of the record, line 16).  It could not have been re-instated in the sense of it being 
“restored” on the basis provided for in terms of paragraph 21(6) of the Regulations made under the then 
applicable Social Assistance Act, No. 59 of 1992 in Government Gazette No. 17016 of 1 March 1996 – (“1996 
Regulations”) as there was no application for the restoration of the grant.  In any event, by the time the Applicant 
made application for a fresh grant, more than 90 days had elapsed from the date on which her grant was 
cancelled or suspended.  In terms of the 1996 Regulations, the Director-General had no power to condone a late 
application to restore a grant. 
3 Record : page 7. 
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Court  (“the reviewing court” or “the review application” respectively).  

The Applicant contended that these payments should be taken into account 

at the hearing of the review application.  It was accepted that they related to 

the period during which the “arrears” had accrued and therefore reduced 

the amount of the arrears still in issue to R5 800,00.4 

 

6. Except to raise certain technical defences by way of a notice in terms of 

Rule 6(5)(d)(iii) of the Rules of the High Court at the hearing of the review 

application, the Department never explained why the Applicant’s grant had 

been stopped or suspended.  It never, for example, said there had been a 

mistake, that payments had been improperly withheld, or even bothered to 

tell the Applicant what the payment of the further amount of R9 400,00 

was in respect of.  No one tendered an apology.   

 

7. The Respondent also never explained why the Applicant’s process rights in 

terms of the 1996 Regulations had been ignored.  In this regard the 

Applicant was entitled to be informed in writing of the reasons for the 

suspension of the grant and to be informed of the 90 day period referred to 

in regulation 21(6) for the application for the restoration of the grant.5 

 

                                                           
4 Record : pages 34, 35 and 105.  “arrears” was the term given to the ancillary monetary claim of the Applicant 
in the review by Leach J in the full bench judgment (record, page 103) 
5 Paras 21(2) and (6) of the 1996 Regulations. 
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8. The Applicant sought in the review application to be recompensed for the 

difference between what she had been paid by the Department and what 

she ought to have been paid had there not been a breach of her 

constitutional rights.  She also sought to be paid interest on the payments 

withheld on the basis that this would be just and equitable relief and would 

place her in the position she would have been had her rights not been 

breached by the Department’s unlawful administrative action.6 

 

 

9. The Applicant’s cause of action was based upon the constitutional breach 

of her rights to fair and just administrative action, of access to social 

security under the SAA and the Constitution, and to human dignity.  She 

further relied on her right to have the constitutional obligations by the 

Department towards her performed diligently and without delay and the 

right to have the Department respect, protect, promote and fulfil her rights 

as enshrined in the Bill of Rights.7   

 

                                                           
6 Record : pages 9 - 10. 
7 Record : pages 8 – 9. 



 5

10. The Applicant never pursued her claim as one for the ordinary recovery of 

a commercial debt.8 

 

11. The review application was brought in terms of the Promotion of the 

Administrative Justice Act, No. 2 of 2000 (“PAJA”), but the Applicant’s 

cause of action arose before PAJA came into force.  It was common cause 

between the parties, however, that the Applicant’s proper remedy for the 

breach of her constitutional rights was “a review at common law as 

preserved and extended by the terms of the Constitution”.9 

 

12. The review court per Jones J found that there was an administrative act or 

decision to be reviewed, arising out of the stopping of the Respondent’s 

grant, exercised its powers of review and issued the following order: 

 

                                                           
8 It is apposite in this regard to refer to the judgment of his Lordship Mr Justice Jones in the review application at 
page 38 of the record: “The cessation of payment of a social grant without notice or explanation is not 
uncommon in the Eastern Cape Province.  It has been the subject of considerable litigation.  Examples are 
Bushula and others v Permanent Secretary, Department of Welfare, Eastern Cape Provincial Government 2000 
(2) SA 849 (E), Ntame v MEC for Welfare, Eastern Cape Province, Case No. 3635/04 SECLD 11 January 2005, 
and Matinisi v MEC for Welfare, Eastern Cape Province, Case No. 1603/03 SECLD 10 February 2005.  In each 
of these cases the cessation of the payment was regarded as an improper, unconstitutional and reviewable 
administration action, and the respondent was ordered to correct the wrong by paying the amount which would 
have been paid had it not been committed, together with interest and costs.  The applicant applies for similar 
relief in this matter.”  It would be wrong to equate the Applicant’s challenge upon review, which incorporated a 
monetary aspect, with a commercial debt.  Although our Courts have held that the definition of the term “debt” 
must be given a wide and general meaning, the concept of a debt has a proprietary character.   
See in this regard Oertel v Direkteur van Plaaslike Bestuur, 1983 (1) SA 354 (A) at 370B and 375 
Evans v Shield Insurance Co Ltd 1979 (3) SA 1136 (W) at 1141F – G. 
Interestingly, a debt against an Organ of State is defined as a contractual delictual or other debt for which an 
Organ of State is liable for payment of damages.  See:  Institution of Legal Proceedings Against Certain 
Organs of State Act, 40 of 2002, Section 1 
9 Record : pages 25 and 39. 
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“1. The administrative action of the respondent in stopping or 
suspending payment of the applicant’s social grant during the 
period November 1997 to July 2000 is declared to be inconsistent 
with the Constitution and invalid, and is set aside. 
 

2. The respondent is directed to reinstate the applicant’s social grant 
during the period November 1997 to July 2000 by paying the 
amount of R5 800,00 to the applicant. 
 

3. The respondent is directed to pay interest on each monthly amount 
that the applicant should have been paid (making up the total of 
R15 200-00) at the prescribed rate of 15.5% per annum calculated 
from the date each payment should have been (made) to the date 
of payment, calculation of such interest to take into account the 
payment of R9 400-00 made on 10 March 2005. 
 

4. (Not relevant)  
 
5. The respondent is ordered to pay the Applicant’s costs. 

 
6. (Not relevant).”10 

 

 

13. One of the Respondent’s grounds of opposition in the review  court was 

that the real purpose of the Applicant’s application for review was to 

achieve payment of the amount which she would have received if payment 

of her grant had not been stopped unlawfully; thus it was a money claim.  

The Respondent claimed that the Applicant’s claim had by then become 

prescribed, thus making the review purely academic. 

 

                                                           
10 Record : page 45. 
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14. The review court found that the matter before it was distinguishable from 

the judgment in Makalima11, in which Leach J found that that applicant’s 

claim for “backpay” was a simple money claim for a debt which was due 

ex lege by reason of the Applicant having become entitled to the monthly 

payments in terms of the social assistance legislation.  A review was 

therefore unnecessary.  

 

15. The review court found, however, that there was an administrative act or 

decision to be reviewed and that one could not speak of a debt due prior to 

such review.  The question was posed whether  

 

“… it is necessary, before a money claim can arise, to declare 

administrative action unjust or to set aside administrative action which 

would otherwise remain effective”.12   

 

16. The review court went on to find that the Applicant was “obliged to 

proceed by way of review because, until the termination (of her grant) was 

set aside on review, she could be met by a defence in the Magistrate’s 

Court (assuming an action for a debt was instituted there) that nothing 

accrued to her once the grant was terminated”.13 

                                                           
 
11 Makalima v MEC for Welfare, Eastern Cape Province, Case No. SE 1601/03, unreported judgment delivered 
on 27 January 2005 – copy enclosed. 
12 Record : page 41. 
13 Record : page 45. 
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17. This was the crux of the Respondent’s appeal before the Full Bench, viz 

that the review court erred ”in finding that the debt for backpay arose and 

became enforceable only once the administrative decision to stop payment 

of the Respondent’s disability grant had been set aside on review”.14 (our 

emphasis).  The Respondent argued, on the contrary, that the Applicant’s 

claim for backpay, which is a “simple claim for debt”, arose when 

payments were withheld from her between the period November 1997 to 

July 2000.  The claim had, accordingly, become prescribed. 

 

18. The Department was successful in its appeal.  The original order in the 

Applicant’s favour was substituted with an order that the (review) 

application be dismissed, each party to pay their own costs. 

 

19. The Full Bench found that as the decision to stop the  Applicant’s grant 

was invalid, it ought to have been paid to her in the period November 1997 

to July 2000 and was claimable and recoverable on the latter date.15  The 

debt was “due” and prescription commenced to run from then.  The review 

court’s finding that prescription could not run against the Applicant until 

the decision to terminate her monthly grant had been reviewed and set 

aside was a proposition which really only had to be stated to be rejected.16  

                                                           
14 Record : page 56. 
15 Record : page 63. 
16 Record : page 64. 
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Accordingly, an order on review was not a pre-condition to the 

commencement of the period of prescription in casu which began to run, at 

the latest in July 2000, so that the Applicant’s claim had prescribed by the 

time the review application was issued.17 

 

B. SUBMISSIONS: 

 

20. It is submitted that the order and judgment of the review court was entirely 

correct and should not have been overturned by the Full Bench on appeal.  

 

21. The matter was properly pursued in the review court, and determined, as 

one of judicial review.  Hence there was no basis to categorise and treat the 

Applicant’s claim as one for the recovery of a commercial debt, in respect 

of which the provisions of the Prescription Act No. 68 of 1969 (“the 

Prescription Act”) would apply in the manner found by the Full Bench.  

To do so would sub-ordinate the Applicant’s substantive constitutional 

right to social assistance to that of a mere common law debt. 

 

22. The Applicant is the holder of socio-economic rights, including the rights 

entrenched in terms of Section 27 of the Constitution.  This Court has 

consistently held that in analysing socio-economic rights, a reasonable 

                                                           
17 Record : page 66. 
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approach is to be adopted.  At the heart of the reasonableness approach is 

the Court’s endeavour to find a standard that  

 

“strikes an appropriate balance between the need to ensure that 
constitutional obligations are met, on the one hand, and recognition for the 
fact that the bearers of those obligations should be given appropriate 
leeway to determine the best way to meet the obligation in all the 
circumstances”.18

 

23. In this regard, reliance will be placed on the judgment of the Member of 

the Executive Council : Welfare v N Kate in which Nugent JA found that 

the relief permitted by section 38 of the Constitution, referring to 

compensation for a constitutional breach, is not a remedy of last resort.  

Further, although the High Court has concurrent jurisdiction with the 

Magistrate’s Court to entertain and to grant a claim for “backpay”,  where a 

case is made out for judicial review, it can be pursued in the High Court.19 

 

24. It is not proper, where the cause of action is properly located in judicial 

review, for the Respondent to raise a defence of prescription against the 

Applicant’s constitutional claim that she has been unfairly treated and her 

rights infringed in terms of the Constitution, particularly her rights of 

                                                           
18 Rail Commuters Action Group v Transnet Ltd t/a Metrorail 2005 (2) SA 359 (CC) at para 87 
See also:  Soobramoney v Minister of Health, Kwazulu-Natal 1998 (1) SA 765 (CC) 
Government of the Republic of South Africa v Grootboom 2001 (1) SA 46 (CC) 
Khosa v Minister of Social Development; Mahlaule v Minister of Social Development 2004 (6) SA 505 (CC) 
Jaftha v Schoeman; Van Rooyen v Stolz 2005 (2) SA 140 (CC) 
Port Elizabeth Municipality v Various Occupiers 2005 (1) SA 217 (CC) 
See generally:  Carol Steinberg “Can reasonableness protect the poor? A review of South Africa’s socio-
economic rights jurisprudence in The South African Law Journal, Volume 123, 2006 at 264 
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access to social security and to fair administrative action.  Review 

applications have their own time constraints.  (Indeed it is apposite to point 

out that the “prescription” referred to in section 7(1) of PAJA, which 

would presently be applicable in respect of judicial reviews, would not 

commence to run until the aggrieved party was “informed” of the 

administrative action or “became aware of it or the reasons for it” or 

“might reasonably have been expected to become aware of the action and 

the reasons”.  Where, as in casu, the Respondent ignored the Applicant’s 

process rights in total and gave the Applicant no clear statement of the 

administrative action, this would influence the court’s finding in respect of 

whether the Applicant’s claim was time barred.  This is a different enquiry 

from one concerning prescription proper in the context of commercial 

claims)  

 

25. The review court found that it was necessary for the Applicant to have 

approached the court to have the administrative action declared unlawful 

on review.20  We submit that this approach was correct.  It is common 

cause that the Respondent unlawfully terminated payment of the 

Applicant’s disability grant, payments to which she was entitled, not only 

in terms of the SAA, but also in terms of the Constitution. 

                                                                                                                                                                                     
19 Member of the Executive Council : Welfare v Kate 2006 (4) SA 487 (SCA), paras [16] and [27]. 
20 This finding was justified with regard to Bushula and Others v Permanent Secretary, Department of Welfare, 
Eastern Cape Provincial Government 2000 (2) SA 849 (E). 
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26. It is further common cause that the act of terminating payment of the 

Applicant’s social grant constituted “administrative action”.   

 

27. The approach of the review court that the Applicant’s “debt”, if  it can be 

viewed as such, only became claimable when the court pronounced upon 

the setting aside of the Respondent’s unjust and unlawful administrative 

action, was correct.  The review pursued by the Applicant was aimed at 

attacking the validity of the decision of the Respondent, which was 

regarded as an administrative act, having legal force until such time as it 

was set aside on review. 

 

28. The Full Bench’s finding that the principle of legality of unlawful 

administrative action is a nullity devoid of legal effect and that the decision 

to stop paying the Applicant the monthly grant was therefore void ab initio 

cannot be correct as it implies that all administrative action which is 

unlawful and unjust can be ignored.  This makes a mockery of the hundreds 

of applications brought yearly for review in the Eastern Cape Division, 

previously in terms of the Constitution or common law, and now under 

PAJA.  It also goes against the long established principle in our law that 

administrative action is treated as though it is valid until declared unlawful. 
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C. THE NATURE OF THE CONSTITUTIONAL RIGHT OF ACCESS 

TO SOCIAL SECURITY: 

 

29. The applicant for a social grant has no substantive right to receive a grant 

in terms of the Social Assistance Act 2004 (“SAA”), but has a right of 

access to social assistance in terms of the Constitution.  The SAA is the 

machinery in terms of which the applicant for a social grant achieves the 

progressive realisation of the right to have access to social security.21 

 

30. The object of the SAA is, inter alia, to provide for the rendering of social 

assistance to disabled persons.  To render means: “provide or give (a 

service, help etc.)” and rendering is “the action of giving or surrendering 

something”.22 

 

31. This is achieved by section 5(e) read with section 9 of the SAA which 

provides for applications to the South African Social Security Agency 

“(the Agency)”, which exercises a discretion as to an applicant’s 

entitlement to social assistance.  (Previously the Director-General in terms 

of the SAA 1992).23 

 

                                                           
21 Sections 27(1)(c) and (2) of the Constitution. 
See:  Elize Strydom et al : Essential Social Security Law, 2nd Ed at 21 and 22 
22 Oxford Concise English Dictionary, 10th edition. 
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32. The obligation to make (and pay) social grants is on the Minister of Social 

Development in terms of section 4 of the SAA, but in practice it resorts 

with the Respondent as “executive authority” accountable to the provincial 

legislature for the Department in terms of the Public Finance Management 

Act.24  

 

33. The exercise of the public power afforded to the Agency/Director-General 

to approve an applicant’s grant consists of the payment of a benefit, hence 

the authorisation and the obligation to pay such amounts as have accrued in 

terms of the regulations go hand in hand. 

 

34. The right of access to social security necessarily entails the functions of 

considering and determining applications for social assistance, on the one 

hand, and the payment of approved grants of social assistance, on the 

other hand, for so long as the beneficiary is entitled thereto.   

 

35. In the absence of both components, consideration and payment, an 

applicant for social assistance cannot access social security.  If payment of 

approved grants to beneficiaries is withheld without lawful basis, this 

                                                                                                                                                                                     
23 Social Assistance Act, No. 13 of 2004. 
24 Section 1, Public Finance Management Act, No. 1 of 1999 (“PFMA”). 
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constitutes a serious infringement of a beneficiary’s right of access to social 

security. 

 

36. The State is obliged to take reasonable legislative and other measures 

within its available resources to achieve the progressive realisation of the 

right that everyone has to social security – including, if they are unable to 

support themselves and their dependants, appropriate social assistance.25 

 

37. The establishment by the State of a legislative and administrative structure 

for the making of social grants, the appropriation of monies for that 

purpose, and the payment of approved grants, go a long way to fulfilling 

the State’s constitutional obligation, but by themselves they are not enough.  

What is required in addition are reasonable measures to make the system 

effective. 

 

38. There are measures in place in terms of the social assistance legislation to 

ensure that a beneficiary does not lose his/her protected status once he/she 

enters the social security system.  The safeguards and “process rights” are 

there to ensure that a beneficiary’s right of access to social security is not 

summarily terminated. 

 

                                                           
25 Sections 27(1)(c) and (2) of the Constitution. 
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39. It follows that a challenge upon review against an infringement of an 

applicant’s right of access to social security, even if it includes a claim for 

the payment of “backpay” as a means of obtaining “access to social 

security”, is not to be construed simply as the “payment of a debt” which is 

a function common to all debtors.   

 

40. An applicant who desires social assistance must apply for it in the manner 

prescribed by regulation.  Application is the jurisdictional basis for a 

person to enter the social security system.   

 

41. It is only upon successful application that the person applying for social 

assistance becomes a “beneficiary”.26 

 

42. Once the application for social assistance is approved, the Applicant is 

entitled as of right to the social grant. 

 

43. Having entered the social security system with a permanent disability 

classification, the grant conferred on the Applicant in the present matter the 

right to receive it until it was lawfully terminated in terms of the then SAA 

and the regulations made thereunder.  There could not be a valid 

                                                           
26 See the definition of “beneficiary” compared with definition of “applicant”, section 1 of the SAA. 
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termination without due observance of the rules of natural justice and the 

right to fair and just administrative action, including the right to be heard.27 

 

44. The 1996 Regulations promulgated under the SAA were applicable at the 

time the Respondent’s functionaries stopped or suspended the Applicant’s 

grant.  The review court correctly had to look to these provisions to 

establish whether the Respondent’s functionaries were authorised by law to 

terminate the grant when they did so.28 

 

45. Any decision taken to suspend the Applicant’s disability grant, unless it 

was sanctioned by law, would offend against her entrenched rights to fair 

and just administrative action and of access to social security.  The review 

court below correctly found that the Respondent’s conduct in stopping the 

Applicant’s grant amounted to unlawful administrative action. 

 

46. Further and in any event, the failure of the Respondent’s functionaries to 

inform the Applicant of the reasons for the suspension, and of the 90 day 

                                                           
27Bushula & Others v Permanent Secretary, Department of Welfare, Eastern Cape Provincial Government & 
Another 2000 (2) SA 849(E), 854 E – F. 
Bacela v MEC for Welfare (Eastern Cape Provincial Government) [1998] 1 All SA 525 (E). 
Maluleke v MEC, Health and Welfare, Northern Province 1999 (4) SA 351 (TPD). 
Rangani v Superintendent-General, Department of Health and Welfare, Northern Province 1999 (4) SA 385 (T). 
Nomala v Permanent Secretary, Department of Welfare and Another 2001 (8) BCLR 844 (E) at 858. 
Vivienne Ntame v Member of Executive Committee, Department of Social Development, Eastern Cape 
Province, [2005] 2 All SA 535 SE at paras [34] and [35]. 
Mileka Matinise v the MEC of the Department of Welfare, Eastern Cape Province, Case No. SE 1603/03, 
unreported judgment dated 3 February 2005 – copy enclosed. 
28 Paras 21, 22 and 26 of the 1996 Regulations  
Sections 7 and 8 of the SAA. 
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period referred to in paragraph 21(2) of the 1996 Regulations for an 

application for the restoration of the grant and the procedures thereof, 

would vitiate any decision to stop or suspend the grant.29 

 

47. Accordingly, the decision of the Respondent’s functionaries to suspend or 

stop the Applicant’s grant was unlawful, unconstitutional, a nullity, and 

was correctly declared to be such. 

 

48. The legal effect of the administrative action was, however, that it continued 

to be treated as though it was valid.  Administrative action is “treated” as 

though it is valid until a court pronounces authoritatively on its invalidity.  

For this reason it is usually necessary to go to court in order to obtain an 

authoritative holding as to the invalidity of administrative action.  The State 

is assisted by the presumption of regularity (omnia praesumuntur rite essa 

acta).30 

 

49. In this regard Hoexter states the following: 

 

                                                           
29 Bushula supra 
NN Njajula v MEC, Department of Welfare, Eastern Cape Province: MG April v MEC, Department of Welfare, 
Eastern Cape Province, Case Nos. SE 1710/03 and 1599/03, unreported judgment – copy enclosed. 
Ntame supra at paras [34] and [35]. 
Matinise supra at page 11. 
30 Cora Hoexter : Administrative Law in South Africa at 484 to 488 
Oudenkraal Estates (Pty) Ltd v City of Cape Town & Others 2004 (6) SA 222 (SCA). 
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“An administrative action or decision, no matter how blatently illegal it 

may appear to be, continues to have effect until such time as it is declared 

invalid by the court.  At that point the decision ceases to have effect and 

may be treated as if it never existed.  Invalidity thus operates with 

retrospective effect.  In administrative law ‘setting aside’ is a logical 

consequence of declaring the decision to be invalid, and is simply a way of 

saying that the decision no longer stands, or that it is void.”31

 

50. Hoexter further states as follows: 

 

“Because unlawful administrative action continues to have effect until it is 

set aside, it is sometimes described as ‘voidable’ rather than void.  Indeed 

our courts have on occasion taken the view that an administrative act 

would have to be ‘grossly defective’ in order to be described as void, 

especially in relation to non-observance of natural justice.”32

 

                                                           
31 At 484 – 485 
Perhaps analogis to this is a claim by a liquidator of a company in liquidation for the setting aside of a voidable 
preference as envisaged in Section 340(1) of the Companies Act, 61 of 1973, read with Section 29 of the 
Insolvency Act, 24 of 1936 and for an order in terms of Section 32(3) of the Insolvency Act, declaring the 
liquidator entitled to recover the disposition.  In such an instance the debt only becomes due once the Court has 
pronounced upon the disposition and declared it as such.  See:  Barnard and Lynn NNO v Schoeman & Another 
2000 (3) SA 168 (NPD). 
32 At 485 – 486 
See also:  G E Devenish, A Govender and D Hulme : Administrative Law & Justice in South Africa at 108 
Even the authority relied upon by the Full Bench (Baxter : Administrative Law at 355) is subject to the proviso 
which the author notes in the following way: “but the simplicity of this tautology is upset by the complicated 
constitutional structure within which the principle of legality operates; administrative acts are usually 
performed by public authorities which appear to possess the necessary authority;  and the authoritative 
determination of whether those acts are within their powers can only be made by a court of law. There exists an 
evidential presumption of validity expressed by the maxim omnia praesumuntur rite esse acta, and until the act 
in question is found to be unlawful by a Court there is no certainty that it is.” 
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51. The Applicant’s grant was not “properly reinstated” in July 2000 because 

she was not paid the full extent of the amounts withheld from her during 

the period her grant was stopped or suspended.33 

 

52. It would appear further that the grant was not “restored” on the basis 

provided for in paragraph 21(6) of the 1996 Regulations, but rather that the 

Applicant entered the social security system again upon re-application. 

 

53. It was necessary in the review application, in order to strike effectively at 

the violation of the Applicant’s fundamental rights to just administrative 

action and of access to social assistance for the court not only to have 

declared the conduct of the Respondent’s functionaries in terminating the 

Applicant’s grant to be inconsistent with the Constitution, but also to order 

the Respondent to rectify the infringement by paying to the Applicant what 

should never have been withheld from her in the first place.34 

 

54. A proper restoration would have entailed payments retrospective to the date 

on which the grant was suspended, less any payments which had since been 

made to the Respondent by the Department.  It is submitted that this 

                                                           
33 Ntame supra at para [33]. 
34 Ntame supra at para [43].  (These are not aspects which would concern a court if the Applicant’s claim was 
treated simply as a commercial debt.) 
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approach is consistent with awarding relief for a constitutional 

infringement which is just and equitable. 

 

55. It is clear on an analysis of the Applicant’s case that her grant was 

permanently stopped on the same basis reasoned in Bushula supra at 731. 

 

56. The effect of this to the Applicant was that she was prejudiced during the 

period that she remained outside of the social security system, from 

November 1997 until she re-applied and the second application, dated 12 

January 1999, was approved.  During this period she had no entitlement to 

receive payment of social grant benefits without a declarator to that effect. 

 

57. The SAA, being the machinery by which the applicant for social assistance 

achieves the progressive realisation of his or her right to have access to 

social assistance, must be strictly applied and the right of an applicant for 

social assistance to remain in the social security system once his/her 

application has been approved, jealousy protected. 

 

58. Had the grant which the Applicant was receiving not been unlawfully 

terminated, she would have received the usual monthly payments during 

the period November 1997 to July 2000. 
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D. THE NATURE OF THE RELIEF SOUGHT BY THE APPLICANT 

IN THE REVIEW APPLICATION: 

 

58. Given that the right of the Applicant which she sought to vindicate in the 

Court below was a right of access to social security, it followed as a 

necessary component of the relief which she sought that payment of a 

liquidated sum of money relating to “backpay” was expected to be made.  

It is submitted, however, that this does not render the Applicant’s claim a 

simple claim for payment of a debt.  The Applicant’s claim arises upon 

review.  The money component is by implication the “just and equitable” 

relief which the Applicant sought for the constitutional infringement of her 

rights. 

 

59. The Applicant was entitled to more than just a facilitation of access to 

social security.  Total access envisages the full payment to her of all 

payments as provided for in the SAA and the regulations framed under the 

Act, which she would have been paid, but for the unlawful administrative 

action of the Respondent’s functionaries. 
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E. THE APPROPRIATENESS OF REVIEW PROCEEDINGS: 

 

60. The Applicant sought the intervention of the court a quo on the basis of the 

infringement of, inter alia, her rights to fair and just administrative action, 

and of access to social security under the SAA and the Constitution. 

 

61. Although is it is conceded that the social assistance legislation may vest in 

a litigant a so-called ex lege right to receive grant payments (except in 

cases where the entitlement has been revoked, as in the present instance), 

alleged unlawful administrative action, properly outlined, may provide a 

distinct and actionable basis upon which the court can be requested to 

intervene.35 

 

62. The alleged constitutional infringements set the matter apart from an 

ordinary claim for debt.  The Applicant was entitled to request 

“appropriate relief” in terms of the Constitution.36 

 

 

                                                           

35 See also judgment of Plasket J in N B Vumazonke & Others v the MEC for Social Development, Eastern Cape 
Province, 2005(6) SA 229 (SE) for the basis on which the courts are expected to intervene and to make it “the 
business of the judiciary” at para [9]. 
36 Section 38 of the Constitution. 
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63. In any event a magistrate’s court would not have jurisdiction to entertain a 

constitutional matter and certainly not a claim for interest as “constitutional 

relief”.37  It is absurd, therefore, to draw an artificial distinction between ex 

lege claims for debt justiciable in the magistrate’s court, or claims for 

judicial and constitutional review.  It is submitted that they are all claims 

for judicial and constitutional review, pure and simple. 

 

64. Further, the provisions of PAJA, now applicable in respect of applications 

for judicial review, in the meantime, are not justicable by a Magistrate’s 

Court because such court has not been designated by notice in the gazette 

as a “court” within the meaning of PAJA.38 

 

65. Moreover, even assuming that the magistrate’s court has jurisdiction and an 

aggrieved applicant was obliged to litigate in this forum to claim a so-

called ex lege entitlement to social grant payments, the litigant would have 

no means of enforcing his/her judgment, the magistrate’s court and rules 

limiting enforcement to execution by writ or section 65 process. The 

problem in enforcing orders against the MEC for the Eastern Cape 

                                                           
37 Section 169 and 170 of the Constitution. 
38 Section 1, definition of “court”, (b) and section 7(4) of PAJA.  The effect of the PAJA exclusion that actions 
in the Magistrate’s Court for payment of social grant benefits would have to be postponed pending any 
challenges against the Department based on judicial or constitutional review.  A claim for constitutional interest, 
which appears common to these reviews, would always take such a claim outside of the jurisdiction of the 
Magistrate’s Court. 
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Province has been amply highlighted by the courts.39  Again this 

predicament highlights the absurdity of viewing the Applicant’s claim for 

“backpay” as one for commercial debt. 

 

65. A further contention of the Respondent in both the review application and 

the Full Bench appeal is that applications for judicial review in the High 

Court for economic loss are “generally” not appropriate.  This finding in 

the MAKALIMA matter was not well developed and a further reading of 

Hoexter’s work would have highlighted that there were qualifications to the 

author’s submission.40 

 

66. The Respondent argued that the only consequence of the unlawful 

administrative action suffered by the Applicant was the monetary damages 

                                                           
39 Chapter IX, Magistrate’s Court Act, No. 32 of 1994, Jayiya v MEC for Welfare, Eastern Cape Provincial 
Government [2003] 2 All SA 223 (SCA) at page 229 (h) – 23 (e).  See also the unreported judgment of Ebrahim 
J in the matter of K E Nkohliso v The MEC for Welfare and Others dated 4 September 2003, Case No. 569/2003 
(Bhisho) where he held, in an application for judicial review based on an unreasonable delay in considering an 
applicant’s grant that he was not persuaded that he should determine that the application should have been 
brought before the Magistrate’s Court.  He held further that “(t)here is absolutely no reason why applicant 
should not approach this court, because a further problem may arise in this regard that once they have obtained 
an order in the Magistrate’s Court they are precluded from any further action in terms of seeking redress 
against the Department to enforce the order and then they would still have to approach the High Court.”.  At 
pages 5 – 6 of the judgment – copy enclosed. 
See also paper delivered by Wim Trengrove S.C. dated 25 January 2005 “What if Government spurns court 
orders”. 
T E Magidimisi N.O. v The Premier of the Eastern Cape Province & Others, Case No. 2180/04, Bhisho, 
unreported – copy enclosed. 
40 See Hoexter : The New Constitutional and Administrative Law at 282.  The author explains that the reason 
such a remedy is inappropriate is because the remedy of review is primarily designed for the setting aside of 
illegal administrative action rather than compensating people who have been affected financially by that 
decision.  See also the approach that the courts are presently adopting in these reviews in Darson Construction v 
City of Cape Town 2007(4) SA 488 (C). 
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suffered by her, but this is not the case. The constitutional breach goes 

much further than that: 

 

66.1. firstly the loss to the Applicant lies in the denial to her of the 

process that is promised by section 33(1) of the Constitution;  

 

66.2. it also lies in the denial of the Applicant’s right of access to social 

security; 

 

66.3. it lies further in the denial of her right to the diligent and prompt 

performance by the State of its constitutional obligations to her;  

 

66.4. it lies in the fact that the withholding of the monies which ought to 

have been paid to her as a social grant visited her with poverty, in 

the process reducing her in her dignity; and 

 

66.5. it further lies in the denial of the right of the Applicant to just public 

administration.41 

 

67. In the Kate Appeal a submission was made on behalf of the Appellant in 

that matter (also the MEC for Social Development of the Eastern Cape 

                                                           
41 Kate supra , para [22] 
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Province) that the claim for payment of the benefits which accrued to the 

Respondent in that matter, and for interest on it from the date that it became 

payable, ought to have been pursued by ordinary action in the Magistrate’s 

Court, and not by review proceedings in the High Court.  That submission 

is similar to the submission in the present matter that the Respondent’s 

claim is not one of review, but a claim for debt masquerading as a review.   

 

68. The Appeal Court put paid to the submission that the Magistrate’s Court 

was the proper court in which to assert the Respondent’s right to claim the 

accrued benefits.  The court reasoned that  

 

“those claims could indeed have been pursued and recovered in that 

manner, and were not properly susceptible to proceedings for review, but 

the allegations that were made in the Founding Affidavit were nonetheless 

sufficient for that relief to have been granted on the ordinary principles of 

law.  The court below had concurrent jurisdiction with the Magistrate’s 

Court to entertain and to grant that claim and there are no grounds for us 

to interfere with the order that it made in that regard”.42   

 

69. The Supreme Court of appeal went on to say that  

 

“… the relief that is permitted by section 38 of the Constitution is not a 

remedy of last resort, to be looked to only when there is no alternative – 

                                                           
42 Kate supra, para [16]. 
Vumazonke supra, para 9. 
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and indirect – means of asserting and vindicating constitutional rights.  

While that possibility is a consideration to be borne in mind in determining 

whether to grant or to withhold a direct section 38 remedy it is by no 

means decisive, for there will be cases in which the direct assertion and 

vindication of constitutional rights is required.  Where that is so the further 

question is what form of remedy would be appropriate to remedy the 

breach.  In my view the breach in the present case warrants being 

vindicated directly for two reasons in particular.  First, I see no reason 

why a direct breach of a substantive constitutional right (as opposed to 

merely a deviation from a constitutionally normative standard) should be 

remedied indirectly.  Secondly, the endemic breach of the rights that are 

now in issue justifies – indeed, it calls out for – the clear assertion of their 

independent existence”.43  

 

70. In the present matter, the Applicant had no similar obligation to assert her 

constitutional rights through a claim for the payment of a money debt.  Her 

cause of action and remedy were properly located in administrative action, 

rather than in a debt sounding in money. 

 

71. In any event, the Magistrate’s Court would not have jurisdiction in respect 

of a constitutional matter, and certainly not to award interest as 

constitutional damages.  Such a claim for interest is invariably coupled to 

relief such as the Applicant sought in the review court.  A Magistrate’s 

                                                           

43Kate supra  at para [27]. 

Vumazonke supra at para  9. 
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Court has no jurisdiction or power to entertain a review and is not entitled 

to set aside administrative action as being unlawful. 

 

F. THE APPLICABILITY OF THE PRESCRIPTION ACT TO 

APPLICATIONS FOR JUDICIAL REVIEW: 

 

73. It is submitted that there was no “debt” due to the Applicant before the 

declarator of the review court to the effect that the Respondent’s conduct 

was unlawful and unconstitutional.  The Applicant had no entitlement to 

these payments without the declaration of invalidity sought in the review 

court.  She was effectively ousted from the social security system and her 

“reinstatement” followed upon a fresh application for social assistance.   

 

74. Her so-called “ex lege” entitlement to social assistance applied only in 

respect of her second application for social assistance, when that 

application was approved, and not the first.  

 

75. She was therefore obliged to proceed by way of judicial review to assert 

her rights to, inter alia, fair and just administrative action and of access to 

social security. 
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76. The fact that the remedial relief sought by her sounds in money, does not 

make this a claim for a money debt.  The Respondent misconceived the 

nature of the Applicant’s claim, which is one for judicial review.  

Therefore, there is no “debt” in respect of which the Prescription Act 

applies in the context in which the Full Bench found in favour of the 

Respondent. 

 

77. Since that court’s condonation of the late bringing of the review application 

was not the subject of the Full Bench appeal, it is submitted that the review 

court’s finding in that respect is irrelevant.  It is too late for the Respondent 

to raise it now.   

 

G CONCLUSION: 

 

78. It is submitted that there is a sound constitutional basis to overturn the 

judgment of the Full Bench, or to support the judgment and order of the 

review court, and that there are accordingly good prospects of success. 

 

79. It is submitted that the Applicant should be granted leave to appeal against 

the judgment of the Full Bench.  Should the above Honourable Court be 

disposed to granting leave, the merits have been properly ventilated and the 
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order of the Full Bench should be replaced with an order that the appeal is 

dismissed, with costs. 

 

80. It is accordingly submitted that the original order of the Review Court 

should be upheld.44 

 

81. It is submitted that the costs should be costs in the appeal and include, 

where applicable, the costs of two counsel. 

 

 

ADVOCATE A BEYLEVELD 

CHAMBERS 

PORT ELIZABETH 

 

 

 

ADVOCATE B HARTLE 

CHAMBERS 

PORT ELIZABETH 

 

                                                           
44 Record page 45 


