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Masuka v Chitungwiza Town Council and another 
[1998] JOL 2328 (ZH) 

   
Reported in 
(Butterworths) 

Not reported in any Butterworths printed series. 

Case No: HH165–97 
Judgment Date(s): 29 / 10 / 1997 
Hearing Date(s): 16 / 07 / 1997 
Marked as: Non-Reportable 
Country: Zimbabwe 
Jurisdiction: High Court 
Division: – 
Judge: Devittie J 
Bench: Devittie J 
Parties: Lea Masuka (A); Chitungwiza Town Council & Another (R) 
Appearance: R Makarau, Makarua & Gowora (A); E Matinenga Scanlen & Holderness 

(R) 
Categories: Application – Civil – Substantive – Public  
Function: Sets New Precedent, Confirms Legal Principle 

Key Words 

Administrative law – Review – Distinction between void and voidable acts – Allegation that 
administrative act is a nullity – Non-suiting of litigant because of delays – Distinction 
between public and private law – Practice – Late institution of proceedings – Need to 
comply with High Court Rules – Application – to set aside proceedings of administrative 
body 

Mini Summary 

The applicant was suspended from duty on allegations of negligently mishandling money. 
The council was given the consent of the Minister of Labour to dismiss her. Seven months 
later she instituted proceedings to declare her dismissal a nullity. The application was 
opposed as being out of time due to non-compliance with the High Court Rules. She 
argued that the act complained of was void ab initio, rather than voidable, and thus open 
to challenge by way of a declaratory order, which was not subject to the time limitations of 
reviews. 

Held that the application fell within the category of proceedings known as common law 
review. It was beyond question that the ambit of judicial review extended to dismissal 
cases such as this one, where the exercise of dismissal powers has a statutory basis. The 
fact that the relief sought was a declaration did not change the character of the 
proceedings. 

There were practical difficulties in the proposition that if the act challenged was a nullity, 
there need be no compliance with the rules. The decision whether the administrative act 
was illegal is one that had to be made by the court, not by the litigant. If the litigant were 
to delay instituting proceedings he ran the risk of the court finding that the act complained 
of was voidable, not void, and that relief would have to be denied, irrespective of the 
merits of the claim. 

The distinction between void and voidable acts, while relevant to private law, had no place 
in administrative law. All illegal administrative acts were ultra vires regardless of the 
nature of the illegality. 

It is not open to a litigant seeking to challenge an administrative action on the grounds 
that it is void ab initio to disregard review procedures by seeking a declaration of nullity. It 
would be a positive development for the courts to recognise public law as a separate area 
of law with exclusive procedures. Public law rights demand a special focus where the 
extra-judicial mechanisms of redressing the improper use of administrative power are not 
well developed. 
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DEVITTIE J:  The applicant seeks an order declaring her dismissal from respondent's 
employ unlawful. The respondent is a statutory body. Its powers of dismissal are conferred 
by statute. The applicant's main contention is that her dismissal is a nullity because 
respondent did not comply with the statutory dismissal procedures prescribed in the Urban 
Councils Act Chapter 29:15.  
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Before I deal with the merits of the application there is a matter that has to be disposed 
of. It concerns the point raised in limine by Mr Matinenga. It is that as the application 
seeks a review of the 1st respondent's decision, it ought to be dismissed for want of 
compliance with the rule 259 of the Rules of Court. Rule 259 provides that – 

"Any proceedings by way of review shall be instituted within eight weeks of 
the termination of the suit, action or proceedings in which the irregularity or 
illegality complained of is alleged to have occurred. Provided that the court 
may for good cause shown extend the time." 

The present application was instituted on 26 February 1996, approximately six months 
after the illegality complained of occurred. 

On behalf of applicant it was submitted that the application was not a review as the relief 
sought was a declaratory order concerning the applicant's contractual rights. Where an 
administrative decision is a nullity, it was argued, proceedings seeking declaratory relief as 
to a litigant's rights are distinct from review proceedings and in consequence the time limit 
prescribed in rule 259 did not apply. It was submitted that the decision challenged was a 
nullity in the sense that the Minister had no power to approve applicant's dismissal. 
Applicant's counsel further contended that although review proceedings were competent, 
applicant was not precluded from seeking a declaration of nullity as a form of proceedings 
alternate to and falling outside the ambit of review proceedings. 

In submitting that challenges to void administrative acts were not subject to the time limit 
prescribed for review proceedings, applicant's counsel based her argument on the decision 
in Musara v Zinatha 1992 (1) ZLR 9 (H). In that case a distinction was drawn between 
voidable and void administrative decisions. Acts which are void ab initio, that is, where the 
authority had no jurisdiction to make the decision challenged, according to the decision in 
Musara's case, are open to challenge by way of ordinary application for a declaration of 
nullity without the need to comply with the time limit for review proceedings. On the other 
hand, voidable acts, where the irregularity complained of is unrelated to an absence of 
jurisdiction, are the legitimate subject of review. 

Mr Matinenga's submission, that if I rule that the application is a review then, in the 
absence of an application for condonation of non-compliance with rule 259 I am bound to 
dismiss the application is well grounded in authority.  
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In Forestry Commission v Jedias Moyo SC 26/97 in dealing with non-compliance with rule 
259 Gubbay CJ stated – 

"I entertain no doubt that, absent an application it was erroneous of the 
learned Judge to condone what was, on the face of it, a grave non-compliance 
with rule 259. For it is the making of the application that triggers the 
discretion to extend the time. In Matsambire v Gweru City Council SC–183–95 
(not reported) this court held that where proceedings by way of review were 
not instituted within the specified eight week period and condonation of the 
breach of rule 259 was not sought, the matter was not properly before the 
court. I can conceive of reason to depart from that ruling. One only has to 
have regard to the broad factors which a court should take into account in 
deciding whether to condone such non-compliance to appreciate the necessity 
for a substantive application to be made ... This conclusion effectively 
disposes of the appeal against respondent." 
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Mr Matinenga submitted that the application is a review because it seeks to bring under 
the scrutiny of the High Court, alleged irregularities by respondent. In support of this 
contention he cited the following passage from the judgment of Gubbay CJ in Matsambire v 
Gweru City Council (supra). 

"... it was quite wrong to hold that the application before him was not in the 
nature of review proceedings. It was clearly one designed at bringing the 
claimed irregularities in the procedures adopted by the Gweru City Council 
under the scrutiny of the High Court and for the exercise of that court's review 
powers." 

Mr Matinenga further submitted that if I found that the termination of applicant's 
employment is void ab initio then compliance with rule 259 was not necessary. His 
argument in this regard may be summarised thus – 

(a) where the decision is sought to be impugned on the grounds that it was tainted with 
procedural irregularity then the decision is voidable and accordingly reviewable. 

(b) in respect of void acts, which he defined as those cases where there was no jurisdiction 
at all to exercise the power, he conceded that it was competent to seek a declarateur as 
the act in question would be void ab initio. In such cases he conceded, compliance with the 
time limit in rule 259 was not required. The decision of the respondent in the present 
application, he submitted, was voidable because the Council had the jurisdiction to make 
the decision challenged and accordingly compliance with rule 259 was required.  
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In drawing a distinction between void and voidable administrative acts Mr Matinenga cited 
Musara's case (supra) as authority. The questions I have to decide on the point raised in 
limine are whether the application before me is a review, and if so, whether compliance 
with the time limit within which review proceedings must be instituted is required, 
notwithstanding that the decision challenged is a nullity or is claimed to be a nullity. This 
involves a consideration of the validity of the distinction which was drawn in Musara's case 
between void and voidable administrative acts. 

It is convenient to begin the inquiry as to whether these are review proceedings by 
examining the meaning and scope of review proceedings in administrative law. The locus 
classicus in South African law on the scope of the word review is Consolidated Investments 
Company v The Town Council 1903 TS page 111. Innes CJ described common law review 
of administrative action in the following terms– 

"Whenever a public body has a duty imposed upon it by statute, and 
disregards important provisions of the statute, or is guilty of gross irregularity 
or clear illegality in the performance of the duty, this court may be asked to 
review the proceedings complained of and set aside or correct them. These is 
no special machinery created by the legislature; it is a right inherent in the 
court, which has jurisdiction to entertain all civil cause and proceedings arising 
within the Transvaal. The non-performance or wrong performance of a 
statutory duty by which third persons are injured or aggrieved is such a cause 
as falls within the ordinary jurisdiction of the Court. And it will, when 
necessary, summarily correct or set aside proceedings which come under the 
above category." 

Corbett CJ, in Hira & another v Booysen 1992 (4) SA 69 at 84 observes that the above 
formulation is not to be regarded as exhaustive – 

"It is clearly established by a long series of cases that, for instance, common-
law review applies also to cases where the statute creates a power rather than 
a duty; where the duty or power is vested in an individual official, as distinct 
from a public body; where the decision under review is taken without 
proceedings, in the sense of a hearing, having occurred; and where the duty 
or power is created not by statute but consensually, as in the case of a 
domestic tribunal. Over the years, too, the grounds of review have been 
elaborated and defined." 
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That the present application bears all the hallmarks of common law review is clear from 
the provisions of the High Court Act which deal with the review jurisdiction of this Court. 
The nature of the bodies whose proceedings and decisions may be reviewed are described 
in section 26 – 

"Subject to this Act and any other law, the High Court shall have power, 
jurisdiction and authority to  
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review all proceedings and decisions of all inferior courts of justices, tribunals 
and administrative authorities within Zimbabwe." 

Section 27 of the Act sets out the grounds upon which the review jurisdiction of the court 
may be invoked – 

"(1) Subject to this Act and any other law the grounds on which any 
proceedings or decision may be brought on review before the High Court shall 
be – 

(a) absence of jurisdiction on the part of the court, tribunal or authority 
concerned; 

(b) interest in the cause, bias, malice or corruption on the part of the person 
presiding over the court or tribunal concerned or on the part of the authority 
concerned, as the case may be; 

(c) gross irregularity in the proceedings or the decision." 

It bears emphasis that the term "absence of jurisdiction" in section 27(a) includes acts 
which are void ab initio or a "nullity". 

From the above it is tolerably clear that the present application falls within the category of 
the proceeding known as common law review which, as Corbett J (as he then was) stated 
in Harnkaer v Minister of Interior 1965 (1) SA 372 (C) at 377 – 

"... is generally regarded as applying in the case where an individual has 
exceeded the statutory powers conferred upon him or has done some act or 
taken some decision which is assailable upon what are often referred to as 
'review grounds'." 

It seeks to impugn a decision made by an administrative authority on a recognised ground 
of review, namely, that the respondent exceeded its statutory powers. I am therefore 
unable to accept the argument that the applicant is not seeking a review of the 
respondent's decision but a declaration as to her contractual rights in terms of her contract 
of employment. It is beyond question that the ambit of judicial review extends to dismissal 
cases such as the present where the exercise of the power of dismissal has a statutory 
basis.  
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I now turn to consider whether, if I find that the dismissal was a nullity, it follows that rule 
259 is not peremptory. In Musara's case (supra) at page 13 the learned judge stated this 
proposition thus – 

"It being trite law, for which I see no need to cite any authority, that 
something done by an official in excess of the power conferred upon him is 
null and void ab initio, it follows that, in the present case, the petitioner's 
suspension is null and void. 

That being the case, it is arguable that any interested person should be at 
liberty and entitled, at any time, to approach this court for an order declaring 
the act in question to be null and void." 
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The brief facts of that case are that the applicant was a member of a private association of 
traditional healers. He applied for an order declaring null and void his suspension from the 
association. The court found that the suspension had been unlawful in that Board of 
Management had no authority to suspend the applicant. I accept that in that case the body 
whose decision was challenged was a domestic tribunal. I do not consider that the 
operation of rule 259 is to be excluded on that account. Section 26 of the High Court Act 
refers to the decisions of "all tribunals and administrative authorities" as being subject to 
review. These words are wide enough to include a domestic tribunal. 

With respect to the learned judge it cannot be correct to say that where the act challenged 
is ultra vires compliance with rule 259 is not required and an interested person can 
approach the court at any time. In my view the fact that the relief sought is a declaration 
of nullity does not change the character of the proceedings. An applicant who is aggrieved 
by administrative action or inaction which is illegal may invoke the review jurisdiction of 
the court. In reviewing the act or proceedings sought to be impugned, the court, in the 
exercise of a separate aspect of its review jurisdiction, has a discretion to grant a suitable 
remedy: it may set aside the administrative decision, grant an interdict, award damages or 
grant a declaration of nullity, or decline to grant any remedy. 

Baxter, at page 300 is instructive on the need to distinguish and not to confuse – 

"... the jurisdiction of the courts to review the legality of administrative action 
with their jurisdiction to award a remedy in consequence of the action having 
been found to be unlawful."  
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To the same effect were words spoken by Corbett J in Harnaker v Minister of the Interior 
(supra) at page 377 – 

"Judicial review has always been used in the widest sense to cover judicial 
scrutiny of the legality of all kinds of administrative action, irrespective of the 
nature of the remedy being sought." 

The proposition that if the act challenged is a nullity there need be no compliance with rule 
259 has practical difficulties. If accepted it means that an applicant would be entitled to 
disregard the procedural requirements of rule 259 should he form the view that the 
decision is a nullity; for he would then, the argument seems to run, be seeking not a 
review but a declarateur that an administrative act is void ab initio. But the decision as to 
whether the act challenged is illegal is to be made by the court and not by the litigant. This 
case is an example. Until I have ruled (if indeed it is necessary to do) on whether the 
decision challenged is void or is voidable, how can the applicant make that decision in 
advance and proceed to disregard the eight week limitation period? Further distinction may 
carry the inherent risk of prejudice to the aggrieved litigant in that he may risk delaying 
instituting review proceedings at his peril, should the court subsequently rule that the 
decision challenged is voidable and not void, and consequently, that as the proceedings fall 
within the purview of rule 259 the inordinate delay is such that having regard to all the 
circumstances, a denial of the relief sought is justified regardless of the merits? 

I can therefore conceive of no basis in logic why the fact that the remedy sought in an 
application to challenge the legality of administrative action is a declaration of nullity upon 
grounds generally recognised as review grounds should give a litigant the advantage over 
other litigants (whose challenges are based on wider grounds of illegality) of not having to 
comply with the procedural requirements in rule 259. 

In the present application what is sought to be impugned is the decision of an 
administrative authority on grounds that have long been recognised by the courts and are 
expressly stated in the act as constituting grounds of review. I am therefore of the view 
even if I were to find that the respondent acted in excess of its jurisdiction, compliance 
with rule 259 is still necessary.  
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I appreciate the concerns expressed in Musara's case, namely, that the courts should not 
be constrained by technical rules in setting aside an act of "glaring invalidity". In other 
words, as I understand the learned judge's reasoning the court ought not to decline to set 
aside an act which is a nullity on account of non-compliance with time limits. To do so, 
would be to validate an invalid act. 

There are several decisions of this Court where it has been held that delay in making an 
application for review may disentitle an applicant to the order he seeks regardless of the 
merits of the matter. Indeed it is a principle firmly entrenched in our law that non-
compliance with time limits may in itself be a ground for non-suiting a litigant regardless of 
the merits. 

Baxter at page 358 recognises that the courts do at times decline to set aside invalid acts: 

"But when they (the courts) sometimes refer to unlawful acts as 'voidable' this 
must be viewed within the context of their own role as the authoritative 
oracles of validity and legality. They do not thereby imply that the act was 
valid until set aside, nor do they mean to suggest that refusal to declare the 
act in question void thereby validates it, even though the effect of their refusal 
is that it continues to be treated as if it were valid." 

In Harnaker v Minister of the Interior (supra), Corbett J was confronted with the argument 
that the delay rule did not apply to invalid legislative acts because refusal to set them 
aside would validate them. In rejecting this argument the learned judge stated at 381 – 

"It was further argued by Mr Molteno that the delay rule should not be applied 
to legislative acts since its effect could be to validate an invalid act. A similar 
argument was advanced, without success in Kalil & another v Minister of 
Interior, supra. I am unable to follow the logic of this argument. It is not 
disputed that an aggrieved party may be precluded by delay from setting 
aside, upon review, the proceedings of a quasi-judicial statutory body. In such 
a case the grounds of review might, for example, be that the body had 
exceeded its powers. If this ground were substantiated, the review would 
establish that the proceedings and any act following therefrom were null and 
void. The application of the delay rule in such a case would prevent the 
aggrieved party from establishing such nullity. In a sense delay would 
therefore 'validate' a nullity. All this must necessarily be conceded by the 
plaintiff's counsel. He argues, however, that this situation should not be 
permitted to arise where the act assailed is legislative in character. I can see 
no valid basis for such a distinction, particularly in regard to subordinate 
legislation similar in character to Proc 190 of 1957. It is true that a legislative 
act will affect a wider section of the public: but if the affected members of 
public, having locus standi to apply to court for an order declaring the  
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legislative act null and void, delay unreasonably in taking such action and this 
causes prejudice, I do not see why they should not all be precluded from 
obtaining relief. After all why should they be in a better position than the 
individual who alone is aggrieved by the ultra vires act of the quasi-judicial 
body?" 

The occasion now arises to inquire into the validity of the distinction drawn in Musara's 
case between void administrative acts. The learned judge said at 14 – 

"Consequently, those issues are not properly before the court in the present 
application which seeks a declaratory order specifically and exclusively on the 
ground that the petitioner's purported suspension is null and void. Fortunately 
for the petitioner, there is just sufficient information on the papers to enable 
the court to consider the petition as one seeking a declaratory order in regard 
to the petitioner's suspension – had there not been such information so that 
the petition amounted to a review simpliciter (see Deputy Minister of Tribunal 
Authorities & another v Kekana 1983 (3) SA 492 (B)), then I would have 
dismissed the petition on the ground that it was out of time as a review 
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matter and that no cause has been shown on the papers for the court, in 
terms of R 259 of the Rules of Court, to extend the prescribed eight week 
period within which a review is to be instituted." 

The learned judge seems to suggest that review proceedings are appropriate when the 
challenge "raises matters, such as malice, gross irrationality, the application of the audi 
alteram partem principle and bias" but that if the challenge is based on absence of 
jurisdiction declaratory relief could be obtained without compliance with rule 259. 

Baxter on Administrative Law at page 355 explains the context in which reference is 
sometimes made to void and voidable administrative acts: 

"Administrative action that is not authorised by law is invalid. This is the 
axiomatic consequence of the principle of legality. Thus unlawful 
administrative acts are generally said to be 'void'. But the simplicity of this 
tautology is upset by the complicated constitutional structure within which the 
principle of legality operates: administrative acts are usually performed by 
public authorities which appear to possess the necessary authority; and the 
authoritative determination of whether those acts are within their powers can 
only be made by a court of law. There exists an evidential presumption of 
validity expressed by the maxim omnia praesumuntur rite esse acta; and until 
the act in question is found to be unlawful by a court, there is no certainty 
that it is. Hence it is sometimes argued that unlawful administrative acts are 
'voidable' because they have to be annulled." 

At page 356 learned author states that the terms "void" and "voidable" have no place in 
administrative law. 

"These two perspectives on the principle of legality – theoretical and practical 
– have engendered a  
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dichotomy of opinion as to whether unlawful administrative acts are 'void' or 
merely 'voidable'. In fact this disagreement is more apparent than real, being 
the result of confusion caused by the adoption of the misleading terms 'void' 
and 'voidable' themselves." 

In Musara's case, I would respectfully suggest, the learned judge drew upon a concept 
more appropriate to private than public law in distinguishing between void and voidable 
administrative acts. This is demonstrated by his use of a matrimonial cause to illustrate his 
point. 

"That being the case, it is arguable that any interested person should be at 
liberty and entitled, at any time, to approach this court for an order declaring 
the act in question to be null and void. In this connection, I would refer to the 
case of Morrison v Morrison 1972 (3) SA 185 (C), which concerned the 
granting of a declaratory order at the instance of a guilty party, that a 
purported marriage was void on the ground that is was bigamous. In that case 
at p 186 Vos AJ said that where a party seeks to obtain clarity about his own 
status and that of his purported wife, the court should be slow to turn him 
away. By the same reasoning, this court should be slow to turn the petitioner 
away where he seeks a declaratory order about his status in the respondent, 
so that it is known whether he can stand as a candidate for election within 
that organisation, especially where, ex facie the papers before this court, it is 
clear that the petitioner's suspension was invalid and, therefore, null and void 
ab initio." 

As Baxter correctly observes at page 356 – 

"These terms and their distinction originate in private law where they are 
particularly relevant to the legal force of contracts, marriages, dispositions by 
insolvent and acts of companies. The significance of the distinction is that, 
whereas void contracts, for example, have no legal consequences at all, 
irrespective of the wishes of the parties, voidable acts are fully effective until 
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set aside, and they may even traject legal effects which endure after they 
have been set aside. Thus children of a void marriage are illegitimate, while 
children of a voidable marriage are legitimate and remain so even after the 
marriage has been set aside. However, even in private law the dichotomy is 
more apparent than real, and it has to be qualified to accommodate the 
interests of third parties and the public in general. 

In administrative law the dichotomy is wholly inappropriate; here the question 
of validity has to be looked at from two points of view; namely, the principle 
of legality itself, and the application of that principle within the constitution. In 
so far as an unlawful act contravenes the principle of legality, being therefore 
unauthorised, it may be said to be 'void'; but for the purposes of the practical 
application of the principle of legality, 'void' can very seldom, if ever mean 
'absolutely void' since legal uncertainty, the acquiescence in unlawful action 
and the refusal of judicial remedies may all leave unimpugned a formally void 
act, and the presumption of validity renders the act legally effective. The use 
of the term 'voidable' to describe these latter acts is fundamentally 
misleading." 

In Musara's case, reliance was placed on the following passage from Bayat & others v 
Hansa & another 1955 (3) SA 547 (N) at 552 to support the proposition that where an act 
is null and void, declaratory relief may be granted at any time without the need to comply 
with rule 259.  
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"Consequently the situation, as I see it, is that if the second respondent did 
decide the question of contractual rights adversely to the applicants, it 
remained open to them either to review the decision of the second 
respondent, notwithstanding that they had taken part in a contest before 
second respondent on the very question, or, ignoring the second respondent's 
decision on that question and treating it as a nullity as being beyond the 
powers of the second respondent, to bring proceedings for a declaration of 
rights or otherwise to enforce the claim, which they maintain they have 
against the first respondent. ..." 

Robinson J interpreted the above dictum to mean that where an administrative act is a 
nullity, a litigant has a choice of either bringing review proceedings, or "proceedings" for a 
declaration of nullity and that as regards the latter course, compliance with rule 259 is not 
required. 

The facts in Bayat's case were that the first respondent held a trading licence in respect of 
premises which he occupied in terms of a lease agreement with the applicants. Upon 
expiry of the lease respondent became a statutory tenant. He then vacated the premises. 
Prior to vacating the premises, first respondent had made an application to the licensing 
board for a trading licence to be issued in respect of new premises he intended to move to. 
The applicants opposed the granting of the licence upon grounds that the terms of the 
lease agreement precluded respondent from transferring his licences to a new site. His 
contractual obligation, it was argued was to surrender the licence to the applicants upon 
vacating. The licensing Board granted respondent a licence for a conditional removal of the 
licence to new premises. The applicants brought proceedings before Caney J seeking an 
order – (a) setting aside the order of the Board (second respondent) and (b) that the 
licences held in respect of applicant's property be surrendered to the applicants. When the 
matter came before Caney J, the claim for an order setting aside the decision of the Board 
was not pursued. Applicants sought only an order that the licence be surrendered to them. 

Caney J was faced with the question whether the applicants were precluded from seeking 
the relief sought on the grounds that the ouster clause in the relevant legislation provided 
that the decision of the respondent was not open to review. He came to the following 
conclusion at 552 – 

"The conclusion to which I come in the present case, as it is now presented, is 
that the applicants are not now seeking to review the decision of the second 
respondent. Their prayer against the first respondent is that he be ordered to 
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surrender to them the licences held in respect of their premises. I do not 
understand  
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that they contend for this so long as he continued to carry on business on 
their premises, but it is because he has vacated them and ceased to carry on 
business in them that they claim the right to have him surrender the licences 
to them. This cessation on his part took place in January, 1955, some months 
after the second respondent had come to its decision on his application for 
licences in respect of the premises to be erected on the farm 'Plessis Lager'. 
The applicants' claim in this respect is based upon what they contend are their 
contractual rights against the first respondent, and the claim has arisen 
subsequently to the second respondent's decision, namely upon his vacating 
their premises and ceasing to carry on business in them. Their case now is not 
that second respondent exceeded its jurisdiction on 13 October 1954 but that 
on 31 January 1954, the first respondent became obliged to surrender the 
licences to them." 

The dictum upon which Robinson J relied was thus not part of the ratio of the decision in 
Bayat's case. 

In my view the dictum relied on by Robinson J is not to be interpreted in support of 
proposition that a litigant seeking to challenge administrative action on the grounds that 
the act is void ab initio can disregard review procedures by seeking a declaration of nullity. 
Having placed that dictum in its factual context, to my mind it means no more that this – 
firstly that where an administrative body acts without authority in deciding private law 
rights, the aggrieved party may institute review proceedings to have the decision set 
aside. Secondly, that it is competent to obtain a declaration as to the private law rights 
which the administrative body purported to decide without jurisdiction, or to otherwise 
enforce these rights. Regardless of the relief sought, in Bayat's case to the extent that the 
application brought under scrutiny the proceedings of the Board on the recognised ground 
of review that the Board had no jurisdiction, then, in granting the relief sought the court 
exercised its review jurisdiction. I have some reservation though as to the correctness of 
the statement that the applicants could simply ignore the decision made without 
jurisdiction. The presumption in favour of validity would tend to suggest that a void act 
cannot be left unimpugned. I do not, however, propose to express a firm opinion on the 
matter. 

It is my view therefore that Bayat's case affords no support for the proposition that void 
administrative acts can be challenged by way of separate "declaratory" proceedings which 
are outside the ambit of review proceedings. 

It seems to me that the distinction drawn in Musara's case (supra), between void and 
voidable administrative acts may derive some influence from a turbulent period in English 
administrative law. In that period  
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English courts drew a distinction between administrative acts which were void for want of 
jurisdiction and acts where the irregularities complained of were committed "within 
jurisdiction" and were consequently voidable and good until set aside (see R v Paddington 
Valuation Officer ex P Peachey Property Corporation Ltd [1966] 1 QB 380 at 402. In R v 
Secretary of State for the Environment ex P Ostler [1977] QB 122 Lord Denning drew the 
distinction thus at page 135 – 

"I would add this: if this order were to be upset for want of good faith or for 
lack of natural justice, it would not to my mind be a nullity or void from the 
beginning. It would only be voidable." 

Lord Denning has since retracted his opinion and in his book The Discipline of the Law has 
accepted that a decision contrary to natural justice is void and not voidable – 
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"I confirm that at one time I used to say that such a decision was not void but 
only voidable. But I have seen the error of my ways." 

I now need to make brief reference to the case of Bulawayo Bottlers (Pvt) Ltd v Minister of 
Labour & others 1988 (2) ZLR 129 in which Bayat's case was cited with approval. The 
court was dealing with an application brought by way of petition to set aside the 
proceedings of a Regional Hearing Officer on the grounds that it was a nullity. Counsel for 
the respondent took the point that the petitioner had failed to comply with rule 259. The 
learned judge, relying on Bayat's case took the view that because a declaration of nullity 
was sought an ordinary application was appropriate. 

Further that if the petitioner could have brought review proceedings "it was optional for it 
to also apply for a declaratory order" – at page 142 Muchechetere J stated – 

"From the above, my understanding of the law is that there is nothing to 
prevent the petitioner from applying for and obtaining a declaratory order, 
even if it is open to him to commence review proceedings, provided that the 
court is satisfied that the applicant is an interested person in an existing 
future or contingent right or obligation and that the case is a proper one for 
the exercise of its discretion in granting the order." 

He goes on to say:– 

"In this case my view is that it was really not open to the petitioner to 
commence review proceedings  
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because that would have been an acceptance by it that the re-hearing by Mr 
Chinduta was regular or lawful. Its whole position is that the re-hearing was 
irregular or unlawful and therefore a nullity. The proper application was, 
therefore, for a declaratory order. However, if I am wrong and the correct 
position is that the petitioner could have applied for a review then I would still 
hold, in accordance with the view expressed in the last quoted passage, that it 
was optional for it to also apply for a declaratory order. The case of Art 
Printers v The Regional Hearing Officer & another supra, does not rule out 
other alternative proceedings. I am satisfied that the petitioner in this case is 
a person interested in an existing or contingent right – a decision in its favour 
had purportedly been cancelled by the re-hearing and a declaratory order 
would confirm or restore it." 

In my view the decision in Bayat's case must be limited to the facts of that case. It is not 
authority for the proposition that if the relief sought in a challenge to administrative action 
is a declaration of rights then the proceedings are not review proceedings. 

I therefore find myself unable to agree with the reasoning in Musara's case. The distinction 
drawn between "voidable acts" which are challenged on the grounds of bias, or non-
compliance with the rules of natural justice on the one hand, and "void acts" which are 
void ab initio for want of jurisdiction is not a proper basis for deciding which matters fall 
outside the purview of rule 259. The distinction suggests that because some administrative 
acts are more unlawful than others then in cases of "glaring invalidity" compliance with 
rule 259 is not obligatory. In my view the approach that is consistent with the logic of 
administrative law is stated in Wade on Administrative Law – that the ultra vires doctrine is 
a "procrustean bed" into which all administrative action that does not comply with the 
requirements of validity falls – and, an administrative that does not comply with any of the 
grounds of review is illegal and therefore ultra vires. Baxter on Administrative Law adopts 
the same view. 

Milne AJ said in Estate Geekie v Union Government & another 1948 (2) SA 494 at page 
502 that all illegal acts in administrative law are subsumed under the ultra vires doctrine. 
Thus, all illegal acts are ultra vires regardless of the nature of the illegality: 

"In considering whether the proceedings of any tribunal should be set aside on 
the ground of illegality or irregularity, the question appears always to resolve 
itself into whether the tribunal acted ultra vires or not. This is very lucidly set 
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out in the following passages from the judgment of Warrington LJ (as then 
was) in Short v Poole Corporation (1926, 1 Ch (C.A.)) which was applied in 
this court in Greene v Pietermaritzburg Corporation (1928, NPD 86 at pages 
92, 93):  

Page 15 of [1998] JOL 2328 (ZH) 

'... Thus no public body can be regarded as having statutory authority to act in 
bad faith or from corrupt motives, and any action purporting to be that of the 
body, but proved to be committed in bad faith or from corrupt motives would 
certainly be held to be inoperative. 

It may also be possible to prove that an act of a public body, though 
performed in good faith and without the taint of corruption, was so clearly 
founded on alien and irrelevant grounds as to be outside the authority 
conferred upon the body, and therefore inoperative. It is difficult to suggest 
any act which should be held ultra vires under this head ... 

My view then is that the only case in which the court can interfere with an act 
of the public body which is, on the face of it, regular and within its powers, is 
when it is proved to be in fact ultra vires and that the references in the 
judgments in the several cases cited in argument to bad faith, corruption, 
alien and irrelevant motives, collateral and indirect objects, and so forth, are 
merely intended when properly understood as examples of matters which if 
proved to exist might establish the ultra vires character of the act in 
question.'" 

The conclusion I have arrived at, that the present application is a review requiring 
compliance with rule 259, raises the broader question whether compliance with all the 
review procedures prescribed in order 33 is peremptory. 

I am aware of the South African authorities that have held that to proceed by way of 
application is not mandatory (see Jockey Club of South Africa v Ferberse 1993 (1) SA 649 
(A) at 662 – Bruiwil Konstruksie BPK v Whitson NO 1980 (4) SA 703 (T) at 710). 

There are authorities to the contrary (see Chairman National Transport Company & 
another v Safcer (Jhb) (Pty) Ltd 1981 (3) SA 505). In Secretary for the Interior v Scholz 
1971 (1) SA 633 (C) the applicant proceeded by way of summons in an action seeking an 
order declaring null and void her re-classification as a Coloured and declaring her to be a 
member of the White race. Respondent's counsel raised an objection in limine that the 
application ought to have been brought by way of review because the equivalent of section 
27 of the High Court Act made it peremptory for review proceedings to be brought by 
notice of motion. The court found that the applicant's averments amounted to an 
allegation that the administrative authority had committed a gross irregularity and 
consequently fell within the ambit of review proceedings. In the circumstances the court 
held that compliance with  
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review procedures was mandatory. 

In Deputy Minister of Tribal Authorities v Kekana 1983 (3) SA 492 the question again 
arose whether proceedings by way of summons were appropriate. The court reasoned that 
as the decision by the Minister to depose Kekana as Chief was an administrative one, and 
the decision was challenged on review grounds, namely that the Minister had exercised his 
discretion incorrectly, compliance with review procedures was mandatory. 

South African decisions which have held that compliance with the procedures prescribed 
for review are not mandatory can be distinguished on the grounds that the rules of court in 
South Africa do not stipulate a fixed time limit within which review proceedings shall be 
brought. 

In O'Reilly v Mackman (1983) AC 237 Lord Denning was concerned with the English review 
procedures. The rules regarding judicial review provided that an application for review be 
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brought within a period of three months. The applicant, who was well outside the time 
limit, instituted proceedings by way of writ. Had he proceeded by way of application he 
would have been subject to the three month time limit. Lord Denning took the view that 
since all the remedies for the infringement of right protected by public law could be 
obtained on an application for judicial review, as a general rule it would be contrary to 
public policy and an abuse of the process of the court, to seek redress by ordinary action 
in a case involving the infringement of public rights. 

At page 254 he stated – 

"Where a good and appropriate remedy is given by the procedure of the court 
– with safeguards against abuse – it is an abuse for a person to go by another 
procedure – so as to avoid the safeguards" 

and at page 257 – 

"If such actions were to be permitted (as an alternative to judicial review) it 
would open the door to great abuse. Nearly all these people are legally-aided. 
If they were allowed to proceed by ordinary action, without leave, I can see 
that the public authorities of this country would be harassed by all sorts of 
claims – long out of time – on the most flimsy of grounds."  
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The above dictum by Lord Denning focuses on the protection of public authorities as a 
reason for enforcing an exclusive procedure in challenges to administrative action. It is 
clear though that rule 259 serves wider interests. Herbstein & Van Winsen, The Civil 
Practice of the Supreme Court of South Africa, 4 ed state at page 957 – 

"There are two principal reasons for the rule that the court should have the 
power to refuse to entertain a review at the instance of an aggrieved party 
who has been guilty of unreasonable delay. The first is that unreasonable 
delay may cause prejudice to other parties. The second is that it is both 
desirable and important that finality should be reached within a reasonable 
time in respect of judicial and administrative decisions." 

Administrative law has as its central concern the protection of the individual against the 
illegal exercise of administrative authority. It is in the collective interests of the body 
politic that illegal administrative action be speedily redressed. One looks therefore not 
solely at the individual rights of the aggrieved litigant. The general public too has an 
interest in good administration and therefore the speedy resolution of illegal administrative 
action. Delay in setting aside the illegal exercise of public power has cost implications. In 
the case of public authorities that derive funding from the public fiscus, it is the general 
public who invariably bear the cost. 

The position in our law is that if the application is one for common law review and 
therefore concerns the infringement of public rights as opposed to private law rights then 
rule 259 is peremptory subject of course to the court's discretion to condone upon good 
cause being shown. The tendency to disregard non-compliance with rule 259 in respect of 
void acts may arise in part from a judicial concern not to validate invalid acts. This can be 
dealt with by the proper exercise of the discretion to condone non-compliance. If such 
discretion is not properly exercised then there is always the remedy of appeal. In 
appropriate cases, the matter may be postponed to allow an application for condonation to 
be made (see Murwara v Valetta 1996 (1) ZLR 67 (S)). 

According to the decision in Matsambire's case (supra), compliance with rule 259 is 
mandatory in review proceedings.  
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The High Court had dismissed a point raised in limine by respondent's counsel that the 
application was a review; and, as the application had been instituted after eight weeks, the 
matter was not properly before the court as no condonation had been sought. The High 
Court held that – 
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"This application was valid in May 1993, and it is like any other application. I 
see no reason why the court should not hear the application and I rule that 
this court can entertain the application." 

Gubbay JA as he then was, held that the application was a review because it was "clearly 
designed at bringing the claimed irregularities in the procedures adopted by the Gweru 
City Council under the scrutiny of the High Court and for the exercise of that court's review 
powers." Further, that, in the absence of a substantive application for condonation, the 
matter was not properly before the court and should be dismissed. In Maketo v The 
Chairman, Public Service Commission & 3 others SC 164/97 the Supreme Court held that 
compliance with rule 257 was mandatory. Rule 257 provides in relation to review 
proceedings that – 

"The court application state shortly and clearly the grounds upon which the 
applicant seeks to have the proceedings set aside or corrected and the exact 
relief prayed for." 

The Learned Chief Justice stated the following at page 3 – 

"The consequence attendant upon non-compliance with this particular Rule 
was underlined in Minister of Labour, Manpower Planning and Social Welfare & 
others v PEN Transport (Pvt) Ltd 1989 (1) ZLR 293 (S) and Rimayi v The 
Minister of National Supplies & another S–86–90 (not reported). It is a bar to 
the grant of relief." 

The principle of our law that in proceedings definable as falling within the review 
jurisdiction of the court, compliance with prescribed review procedures is mandatory, 
requires for its realisation an acceptance of the distinction between public and private law. 
It means that in cases involving challenges to the illegal exercise of a statutory power 
review procedures are peremptory. We arrive therefore at a position that dictates the 
recognition of two separate fields of law. 

In recent times the English courts have moved towards a theoretical and practical 
distinction between  

Page 19 of [1998] JOL 2328 (ZH) 

public and private law. In O'Reilly v Mackman (supra) at page 255, Lord Denning said that: 

"In modern times we have come to recognise two separate fields of law: one 
of private law, the other of public law. Private law regulates the affairs of 
subjects as between themselves. Public law regulates the affairs of subjects 
vis-à-vis public authorities. For centuries there were special remedies 
available in public law. There were the prerogative writs of certiorari, 
mandamus and prohibition. As I have shown they were taken in the name of 
the sovereign against a public authority which had failed to perform its duty to 
the public at large or had performed it wrongly. Any subject could complain to 
the sovereign: and then the King's Courts, at their discretion, would give him 
leave to issue such one of the prerogative writs as was appropriate to meet 
his case." 

Baxter at page 57 discusses some of the considerations which weigh in favour of 
maintaining a distinction between public and private law. 

"Whenever individuals are engaged in disputes with particular public 
authorities, there are not two but three interested parties: the individual, the 
public authority, and the "general public". It is simplistic to assume that the 
general interest of the public is automatically represented by the public 
authority concerned just because the latter has been established in order to 
fulfil the public interest. The public authority might have been acting out of 
misguided motives, or it might be interpreting its powers erroneously. In 
neither case will the public interest be on its side. On the other hand, it might 
be "in the public interest" for individual rights to take precedence over 
collective goals. Again, the public interest will not be on the side of the public 
authority. The coincidence of the actions of the public authority and the 
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interest of the public is a theoretical ideal but it is by no means automatic in 
practice. 

Disputes in administrative law are thus trilateral and not bilateral. They are 
correspondingly more complex than disputes between private individuals and 
are not always amenable to settlement by means of the same standards." 

To my mind it would be a positive development for our courts to recognise public law as a 
separate area of Law with exclusive procedures. Administrative law is concerned with the 
lawful exercise of administrative power and the protection of the individual against 
excesses statutory of power. It is thus concerned with rights whose observance is in the 
interest of the public. Public law rights thus demand a special focus, nonetheless so, where 
the extra-judicial mechanisms of redressing the improper use of administrative power are 
not well developed. Until alternative political processes evolve judicial review will continue 
to be the most effective means of redressing the irregular exercise of such power. The 
courts can best meet these new challenges in the context of a clear conceptual distinction 
between public and private law. I am aware that the distinction is not easy to draw. But 
the disadvantages attendant upon such difficulty are overweighed by the consideration 
that the distinction fosters a  
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greater awareness of the competing interests that have to be placed in balance in Public 
Law. Furthermore the public/private law distinction can serve as a useful spur in alerting 
the judicial mind to the need to recognise the broader concerns relating to the public 
interest on public law litigation. In this way the quality and uniformity of administrative 
case law will improve and a significant contribution made to our human rights 
jurisprudence. 

Lord Denning, in espousing values that he considered best served and developed in the 
context of a distinction between public and private law procedures stated in Reg v Greater 
London Council, Ex Reste Blackburn 1976 (1) WLR 550; 559: 

"I regard it as a matter of high constitutional principle that if there is good 
ground for supposing that a government department or a public authority is 
trespassing the law, or is about to trespass it, in a way which offends or 
injures thousands of Her Majesty's subjects, then any one of those offended or 
injured can draw it to the attention of the courts of law and seek to have the 
law enforced, and the courts in their discretion can grant whatever remedy is 
appropriate." 

I must now deal with the merits of the present application. Mr Matinenga in his argument 
on the point in limine submitted that if found that the dismissal is a nullity, then 
compliance with rule 259 is not required. I have indicated my disagreement with this 
reasoning. If I were of the view that the dismissal is unlawful, I would postpone the matter 
to allow a substantive application for condonation in accordance with the approach in 
Valetta's case (supra). I would have adopted such a course on the basis that as the 
application is a review compliance with rule 259 is required regardless of the nature of the 
illegality. The decision I have reached on the validity of the dismissal renders it 
unnecessary for me to pursue such a course. 

The applicant was employed by the Chitungwiza Town Council as a Crèche Supervisor. On 
23 January 1995 she was suspended on allegations that she failed to receipt monies and to 
give a satisfactory explanation for a shortfall which an audit had revealed. She was given 
until 25 January 1995 to admit or deny the allegations. A board of inquiry was convened 
on 22 February, 1995. It found applicant guilty of negligence in the performance of her 
duties. The Board recommended that she be reinstated and reprimanded. But Council 
resolved to terminate her services and to this end sought the consent of the Minister on 4 
April 1995. The approval of the Minister is  
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contained in a letter dated 22 August, 1996. On 9 September she received a letter from 
the Council advising her of her dismissal from employment. The letter is dated 31 August, 
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1995. It states that the termination of her employment was approved by the Minister of 
Local Government, Rural and Urban Development in terms of section 90(9) of the now 
repealed Urban Councils Act. The present proceedings were instituted on 26 February, 
1996, approximately seven months after she was advised of her dismissal. She seeks an 
order declaring her dismissal a nullity. 

The applicant's counsel relied on two grounds – firstly, she states that the Council's 
decision to seek the "approval" of the Minister was not required as she was not a senior 
employee. She contends that as the Minister had no power to approve her dismissal, it was 
a nullity. In the alternative, it is argued that her dismissal is also a nullity because the 
Council failed to discharge her within the mandatory period of six months prescribed in 
section 90(14) of the Act. These contentions are of course disputed by Mr Matinenga for 
the respondent. He submitted that if the Minister's consent was required, applicant 
suffered no prejudice because the substantive decision to dismiss was taken by Council. In 
regard to the second ground relied on by the applicant, he submitted that there was 
substantial compliance in that the decision to dismiss was only a month outside the 6 
months' statutory limit to the period of suspension. In regard to the merits, I deal firstly 
with the contention that in seeking the approval of the Minister, the 1st respondent acted 
unlawfully. The consent of the Minister was not sought "out of abundance of caution" as Mr 
Matinenga submitted – it was a necessary requirement in terms of the law. See Gumbo v 
Norton-Selous Rural Council 1992 (2) ZLR 403 (5) and Masasi v Posts and 
Telecommunications Corporation 1991 (2) ZLR 73, where Smith J stated that section 90(9) 
of the repealed Urban Councils Act overrode the provisions of the Labour Relations Act, 
1985 – 

"... In that case, however, he was dealing with a section of the Urban Councils 
Act [Chapter 214], as amended, which contained a specific provision, inserted 
after the enactment of the Labour Relations Act, 1985, that, notwithstanding 
any other law to the contrary, if the consent of the Minister to whom the 
administration of that Act had been assigned had been obtained for the 
discharge of an employee of a council, the council need not obtain the consent 
of any other Minister or authority. The intention of the legislature to override 
the relevant provision of the Labour Relations Act, 1985 or regulations made 
thereunder could not be more clearly expressed."  
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Section 90(9) of the repealed Act provided that – 

"Notwithstanding any other law to the contrary, if the consent of the Minister 
has been obtained for the discharge of any employee of a council, the council 
need not obtain the consent of any other Minister or authority" (underlining is 
my own). 

It is clear that even though applicant was not a senior employee, the consent of the 
Minister was required. 

As to the second ground upon which it is contended that the dismissal was a nullity, it is 
not in dispute that applicant was discharged when the six months statutory limit had 
expired. Section 90(14) provides that – 

"Where an employee has been suspended in terms of subsection (10) or (11) 
– 

(a) his suspension, unless earlier lifted shall terminate when the council has 
decided not to discharge him or after six months has elapsed, whichever 
occurs the sooner; 

(b) during the period of his suspension he shall not be entitled to his salary or 
wages in respect of that period, but he may be paid such allowances, not 
exceeding the amount of his salary or wages, as the council may fix; 

(c) if he is not subsequently discharged, he shall be entitled to the full amount 
of his salary or wages and any allowances that would otherwise have been 

 18



 19

paid to him in respect of the period of his suspension, less any allowance paid 
to him in terms of paragraph (b)." 

Accordingly in terms of the above provision the suspension lapsed when the six months 
period expired. I cannot accept the argument that there was substantial compliance. The 
effect of the provision is that once the six month period of suspension had run and lapsed, 
the applicant became entitled to her reinstatement and to the full amount of her salary 
and allowances that would have otherwise been paid to her during her period of 
suspension. 

Does non-compliance with section 90(14) nullify the dismissal? I do not think so. The 
council does not have to suspend an employee whom it has resolved to dismiss. It may 
dismiss with or without notice. The provision in terms of which applicant was suspended 
provided that – 

"(10) If it appears to a senior official that any employee of the council who is 
not a senior official has been guilty of such conduct that is desirable that that 
senior official should not be permitted to carry on his work, he – 
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(a) may suspend the senior official from office and require him forthwith to 
leave his place of work." 

Provision is then made for an inquiry to be held, leading to a decision by council, after 
considering the results of the inquiry, on whether to lift the suspension or to discharge. If 
the council decided to discharge, it would then have to obtain the consent of the Minister. 
In the instant case, council decided to discharge, and sought the consent of the Minister. 
The Minister approved the discharge. But it was after the six month period had elapsed. It 
is evident therefore that the decision to suspend is taken for reasons of practical 
convenience and, to facilitate an inquiry in appropriate case. Council could have dismissed 
the applicant without suspending her, subject of course to the Minister's consent. 

In these circumstances the fact that the applicant's suspension lapsed by operation of law, 
does not affect the validity of the dismissal proceedings which were regular in all respects. 
I find therefore that the applicant's dismissal was lawful. 

I would therefore dismiss the application, but order that applicant be paid her full salary 
and allowances from the date of her suspension, up to the date of receipt of the Minister's 
consent. 

In the result I would order as follows:– 

1. That the application is dismissed with costs. 

2. That first respondent pays to applicant her full salary and allowances, from the date of 
her suspension to 9 September 1995.  
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Mini Summary 

The applicant sought the review and setting aside of the decision to expel him from the 
fifth respondent (a political party), and to terminate his position as a councillor of the third 
respondent. 

Held that the actions of a political party are akin to administrative acts, and are therefore 
subject to judicial review. The applicant's contention that his expulsion from the party was 
unlawful was correct. What was in dispute was whether the steps taken after the unlawful 
expulsion could be reviewed and set aside by the court. 

Examining the authorities, the court found that it was not barred from setting aside 
consequent acts by the respondents. As the acts in question were also unlawful, the court 
granted the relief sought. 
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GORVEN AJ 

Introduction 

This application was originally brought on an urgent basis by way of notice of motion dated 
15 August 2007. On 21 August 2007 the notice of motion was amended. After the events 
of 31 August 2007, to which I will refer below, it was amended once again on 3 September 
2007. The applicant now seeks the following relief: 

"1. 
That Muntongafiyo Mnguni and Jonathan Gray Chennels are hereby 
joined as the sixth and seventh respondents respectively. 
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That the following decisions or actions are hereby reviewed and set 
aside: 

(a) 
The decision of the Political Oversight Committee of the fifth 
respondent on or about 23 July 2007 to expel the applicant 
from membership of the fifth respondent; 

(b) 
The declaration by the first respondent on or about 25 July 
2007 to the second and fourth respondent of a vacancy in the 
council of the third respondent as a consequence of the 
decision referred to in para [2(a)]; 

(c) 
The declaration by the second and/or fourth respondent(s) on 
or about 30 July 2007 that the seventh respondent was elected 
in the vacancy referred to in para [2(b)]; 

(d) 
The declaration by the second and/or fourth respondents on 31 
August 2007 that the sixth respondent was elected in the 
vacancy left by the resignation of the seventh respondent. 

 3. 
That it is declared that in the period 23 July 2007 to the date of this 
order the applicant: 

(a) 
Has remained and is a member of the fifth respondent; 

(b) 
Has remained and is a councillor of the third respondent; 

(c) 
Is entitled to all the rights, privileges, immunities and 
amenities as a councillor of the third respondent. 

 4. 
That the first, third and fifth respondents pay the costs of the 
application, jointly and severally, including the costs previously 
reserved, and that the sixth respondent pay the costs after 31 August 
2007 jointly and severally with the  
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first, third, and fifth respondents, and that all costs include the costs 
consequent upon the employment of two counsel." 

The facts 

The events which gave rise to the application are mostly common cause and can be 
summarised as follows. The applicant was a member of the fifth respondent ("the IFP") 
and on that party's list for the third respondent ("the municipality"). He was elected as a 
councillor on the basis of his position on the list. He was subsequently elected as the 
Mayor. Disciplinary proceedings were instituted against the applicant by the structures of 
the IFP resulting in a sanction of expulsion, suspended for one year on certain conditions. 
A dispute arose between the applicant and the IFP as to whether he met those conditions. 
On 23 July 2007 the Political Oversight Committee of the IFP took a decision to expel the 
applicant forthwith from membership of the IFP. It wrote to him to this effect on 24 July 
2007. For reasons which are not material to this judgment it is common cause that the 
expulsion of the applicant from the IFP was invalid. The invalidity of the expulsion was 
conceded by the IFP on 24 August 2007. 
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In the interim, however, the IFP had informed the first respondent ("the municipal 
manager") that the applicant's membership of the IFP had terminated. On 25 July 2007 
the municipal manager declared a vacancy in the council of the municipality pursuant to 
the provisions of item 1(1) of Schedule 6B to the Constitution of the Republic of South 
Africa, 1996 ("the Constitution"). On 30 July 2007 the fourth respondent ("the Electoral 
Commission") declared the seventh respondent ("Chennels") to be elected in that vacancy. 
On 10 August 2007 Chennels resigned from that position which led to the seat again 
becoming vacant. On 13 August 2007 the municipal manager submitted a copy of the 
revised list from the IFP which list indicated that the sixth respondent ("Mnguni") was 
designated to be elected to fill the said vacancy. On  
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31 August 2007 the Electoral Commission declared Mnguni elected to the council of the 
municipality. 

On 16 August 2007 the Deputy Secretary-General of the IFP deposed to an affidavit 
opposing the initial relief sought as a matter of urgency on 17 August 2007. The affidavit 
stated that Chennels had been appointed to the council of the municipality on 31 July 
2007. He had subsequently resigned. The appointment of Mnguni had been processed by 
the provincial office of the Independent Electoral Commission. The IFP argued that, 
therefore, the interdictory relief was ill-conceived and the correct remedy would be to 
review and set aside the process which had taken place. It also raised a point relating to 
the non-joinder of Mnguni. 

The applicant says he first came to know of any of these facts on the morning of 17 August 
2007 from the Electoral Commission. At court that morning the affidavit deposed to by the 
IFP, to which I have adverted, was handed to the applicant's legal representatives. The 
matter was on that day adjourned by consent to the unopposed roll on 21 August 2007. 
The Electoral Commission, which did not enter the lists, confirmed to the applicant's 
attorneys that the IFP's request for the appointment of Mnguni as a replacement for 
Chennels had been received by it on 16 August 2007 but not yet acted on. It gave an 
undertaking that it would not implement the request for the appointment of Mnguni "until 
the period allowed in terms of the applicable legislation has expired". This undertaking was 
given on 17 August 2007. The period in question was 14 days counted from 16 August 
2007.1

The applicant thereafter amended the relief sought to join the sixth and seventh 
respondents and to include the present relief apart from paragraph [2(d)], supra. The 
application was  
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set down for hearing on 31 August 2007. On this date Mnguni moved to adjourn the 
application on the basis that he had been given inadequate notice and wished to obtain 
separate legal representation from the IFP, whose attorneys had drafted his affidavit in 
support of the adjournment application. Until then it was understood by the applicant's 
attorneys that the IFP's attorneys would represent Mnguni. 

At approximately 2:30pm on 31 August 2007, while the matter was standing down, the 
parties were informed that the Electoral Commission had a short while earlier declared the 
election of Mnguni to the council. The application was then adjourned to the opposed 
motion roll on 11 September 2007 on the basis that all parties agreed that a ruling should 
be given within a day or two thereafter. The applicant was given leave to amend the relief 
sought. It did so to include that directed at setting aside the election of Mnguni now 
contained in paragraph [2(d)], supra. All the parties were interdicted from in any way 
giving effect to or acting on the election of Mnguni until 12 September 2007. 

On 11 September 2007 I heard argument and reserved judgment. With the consent of all 
the represented parties, I extended the interdict granted on 31 August 2007 until the date 
on which judgment relating to the substantive relief sought in the application was handed 
down. 

The joinder of the sixth and seventh respondents 
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It is clear that Mnguni and Chennels have a direct and substantial interest and require to 
be joined in the application. No-one argued to the contrary. The relief relating to their 
joinder must be granted. 

It is the balance of the relief sought and the costs order which are contested. 
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The substantive relief 

The applicant says that his expulsion from the IFP was unlawful. This much is not 
contested. What is at issue is whether the steps taken after the unlawful expulsion of the 
applicant from the IFP can be, and if so should be, reviewed and set aside by the court and 
whether the declaratory relief should be granted. 

The backdrop to the application 

The events in this matter take place against the backdrop of the window period afforded to 
certain members of municipal councils to leave one political party and join another without 
losing their seats, known as floor-crossing. No specific mention is made that the IFP acted 
to protect its position in case the applicant had decided to cross the floor or that the 
applicant had decided to do so but the urgency is accepted to relate to the fact that, 
between 1 and 15 September 2007, the window period operates. 

The legislation 

The relevant legislation is found in Schedule 6B of the Constitution. The salient features 
are as follows. 

Item1(1) provides that a councillor not representing a ward ceases to be a member of a 
municipal council if that councillor ceases to be a member of the party which nominated 
that councillor as a member of that council. 
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Item 2(1)(a) provides that, subject to item 4, a councillor not representing a ward, who is 
a member of a party represented in that municipal council and who becomes a member of 
another party, remains a councillor of that council. 

Item 4(1)(a) provides that the provisions of item 2 applies only for a period of 15 days 
from 1 to 15 September in certain years. 

Item 4(2)(c) provides that, during the floor crossing window period, no party represented 
in a municipal council may suspend or terminate the party membership of a councillor 
representing that party in the council or perform any act whatsoever which may cause 
such councillor to be disqualified from holding office as such a councillor in that council 
without the written consent of the councillor concerned. 

The provisions in this legislation relating to floor crossing have been found to pass 
constitutional muster.2

The law 

It has been held that when political parties, such as the IFP, exercise powers of suspension 
which have an effect on the make-up of legislative assemblies under the Constitution, this 
exercise is subject to the rational principles of the kind contained in the body of 
administrative law.3
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It is common cause that the relevant principles were not applied in the instant matter and 
the administrative act of expelling the applicant was therefore unlawful and falls to be set 
aside. 

 23



 24

Baxter4  deals with invalid administrative action as follows: 

"Administrative action that is not authorised by Law is invalid. This is the 
axiomatic consequence of the principle of legality. Thus unlawful 
administrative acts are generally said to be 'void'. But the simplicity of this 
tautology is upset by the complicated constitutional structure within which 
the principle of legality operates: administrative acts are usually performed 
by public authorities which appear to possess the necessary authority; and 
the authoritative determination of whether those acts are within their 
powers can only be made by a court of law. There exists an evidential 
presumption of validity expressed by the maxim omnia praesumuntur rite 
esse acta; and until the act in question is found to be unlawful by a court, 
there is no certainty that it is" (his emphases). 

He goes on to say:5

"In so far as an unlawful act contravenes the principle of legality, being 
therefore unauthorised, it may be said to be 'void'; but for the purpose of 
the practical application of the principle of legality, 'void' can very seldom, if 
ever, mean 'absolutely void' since legal uncertainty, the acquiescence in 
unlawful action and the refusal of judicial remedies may all leave 
unimpugned a formally void act, and the presumption of validity renders 
the act legally effective." 

And further:6

"When the courts refer as they do in the vast majority of cases, to the fact 
that unlawful administrative acts are 'void', 'nullities', 'of no force and 
effect', 'invalid', and so on, they are referring to the formal status of these 
acts when adjudged according to the criterion of legality. This they must do, 
for otherwise they would have no warrant to interfere. But when they 
sometimes refer to unlawful acts as 'voidable',  
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this must be viewed within the context of their own role as the authoritative 
oracles of validity and legality. They do not thereby imply that the act was 
valid until set aside, nor do they mean to suggest the refusal to declare the 
act in question void thereby validates it, even though the effect of their 
refusal is that it continues to be treated as if it were valid" (his emphases). 

This conundrum was recently explored in the case of Oudekraal Estates (Pty) Ltd v City of 
Cape Town & others.7  In this case the appellant was the successor in title to the owner of 
land who had obtained the administrator's permission to establish a township on it some 
40 years previously. No further step was taken to develop the township until the appellant, 
in 1996, submitted to the local authority an application for approval of an engineering 
services plan. The local authority adopted the stance that the plan could not be approved 
because the development rights had lapsed. It claimed that this was the case due to the 
appellant's failure to comply timeously with two requirements of the ordinance. These were 
the lodging of a general plan of the township with the Surveyor-General for approval and 
the other the lodging of the general plan as approved by the Surveyor-General with the 
Registrar of Deeds. A time limit was prescribed for each. The time limit had been 
extended, by the administrator as he was empowered to. The extensions, however, were 
granted only after the expiry of the relevant period. Despite this the Surveyor-General had 
approved the general plan and it had been acted on by the Registrar of Deeds. The Local 
Authority argued that since the Administrator had acted ultra vires in extending the time 
limits after they had elapsed, the development rights had lapsed and it was not obliged to 
approve the engineering services plan. 

The Supreme Court of Appeal, in a judgment of Howie P and Nugent JA, in whose 
judgment Cameron JA, Brand JA and Southwood AJA concurred, held that the initial 
decision by the administrator to grant permission to establish a township was  
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invalid and unlawful. Having found this to be the case, the judgment went on to state:8

"But the question that arises is what consequences follow from the 
conclusion that the Administrator acted unlawfully. Is the permission that 
was granted by the Administrator simply to be disregarded as if it had 
never existed? In other words, was the Cape Metropolitan Council entitled 
to disregard the Administrator's approval and all its consequences merely 
because it believed that they were invalid provided that its belief was 
correct? In our view, it was not. Until the Administrator's approval (and 
thus also the consequences of the approval) is set aside by a court in 
proceedings for judicial review it exists in fact and it has legal consequences 
that cannot simply be overlooked. The proper functioning of a modern State 
would be considerably compromised if all administrative acts could be given 
effect to or ignored depending upon the view the subject takes of the 
validity of the act in question. No doubt it is for this reason that our law has 
always recognised that even an unlawful administrative act is capable of 
producing legally valid consequences for so long as the unlawful act is not 
set aside" (my emphasis). 

The court utilised the analysis of this problem in Administrative law of Christopher 
Forsyth9  dealing with this as follows:10

"Central to that analysis is the distinction between what exists in law and 
what exists in fact. Forsyth points out that while a void administrative act is 
not an act in law, it is, and remains, an act in fact, and its mere factual 
existence may provide the foundation for the legal validity of later decisions 
or acts. In other words 

'. . . an invalid administrative act may, notwithstanding its non-
existence [in law], serve as the basis for another perfectly valid 
decision. Its factual existence,  
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rather than its invalidity, is the cause of the subsequent act, but that 
act is valid since the legal existence of the first act is not a precondition 
for the second.' 

It follows that: 

'(t)here is no need to have any recourse to a concept of voidability or a 
presumption of effectiveness to explain what has happened [when legal 
effect is given to an invalid act]. The distinction between fact and law is 
enough.' 

The author concludes as follows: 

'(I)t has been argued that unlawful administrative acts are void in law. 
But they clearly exist in fact and they often appear to be valid; and 
those unaware of their invalidity may take decisions and act on the 
assumption that these acts are valid. When this happens the validity of 
these later acts depends upon the legal powers of the second actor. The 
crucial issue to be determined is whether that second actor has legal 
power to act validly notwithstanding the invalidity of the first act. And it 
is determined by an analysis of the law against the background of the 
familiar proposition that an unlawful act is void' (our emphasis)." 

Drawing on this line of reasoning the court held that:11

"If the validity of consequent acts is dependent on no more than the factual 
existence of the initial act then the consequent act will have legal effect for so 
long as the initial act is not set aside by a competent court. 

[32] 
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But just as some consequences might be dependent for validity upon 
the mere factual existence of the contested administrative act so there 
might be consequences that will depend for their legal force upon the 
substantive validity of the act in question" (my emphasis). 

It should be borne in mind that the analysis of these issues took place in the context of the 
council claiming that it was simply entitled to ignore the unlawful administrative act. The 
court recognised that, where a public authority seeks to coerce a subject into compliance 
with an unlawful administrative act, the subject may be entitled to ignore the unlawful act 
and raise what is known as a  
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"defensive" or "collateral challenge" to the validity of the administrative act without taking 
positive steps to set it aside12  and that, in such a case, a court has no discretion to allow 
or disallow the defence in question because "the validity of the administrative act 
constitutes the essential pre-requisite for the legal force of the action that follows and ex 
hypothesi the subject may not then be precluded from challenging its validity".13

The court contrasted this situation with the present one in the following terms:14

"On the other hand, a court that is asked to set aside an invalid administrative 
act in proceedings for judicial review has a discretion whether to grant or to 
withhold the remedy. It is that discretion that accords to judicial review its 
essential and pivotal role in administrative law, for it constitutes the 
indispensable moderating tool for avoiding or minimising injustice when 
legality and certainty collide." 

It can be seen, accordingly, that it was the municipal council's reliance on a collateral 
challenge that was being dealt with in this analysis in the Oudekraal Estates case. The 
dicta applying this line of reasoning to judicial review are accordingly obiter. 

The IFP's contention is that, even though the expulsion of the applicant was an unlawful 
act, it gave rise to a factual situation where the seat of the applicant fell vacant and that, 
in those circumstances, the consequent acts of the municipal manager and the electoral 
commission had legally valid consequences since they had acted within their powers in 
performing them. It found support for  
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this reasoning in the dictum of Davis J in Max v Independent Democrats to the following 
effect:15

". . . if the decision to expel applicant is not suspended pending the appeal 
. . . Mr Neville Hendricks will be sworn in as a member of the provincial 
legislature in the place of applicant . . . Assuming that applicant's appeal is 
then successful, there would then be no constitutional basis by which to 
remove Mr Hendricks and permit applicant to regain his seat . . ." 

It was submitted that, as a result, the court is barred from reviewing and setting aside 
anything other than the IFP's action in expelling the applicant from its membership. 

I cannot agree. In the first place the Oudekraal Estates judgment nowhere bars the setting 
aside of consequent acts. On the contrary, they are said to have legal effect only "for so 
long as the initial act is not set aside by a competent court"16  and that the legally valid 
consequences of an unlawful administrative act endure only "so long as the unlawful act is 
not set aside".17  Secondly, the judgment recognises that the fate of consequent acts 
follows that of the unlawful act and is dealt with at the level of an exercise of discretion. 
This is because it is the factual existence of any such acts which may cause the collision of 
legality with certainty.18  Thirdly, the application of this reasoning would result in the 
emasculation of the applicant's right to procedurally fair administrative action guaranteed 
by section 33 of the Constitution and recognised in the common law. Unfair administrative 
action would result in the applicant losing his seat even if the initial unlawful act of 
expulsion is set aside  
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simply because further steps had taken place based on his having been expelled from the 
IFP. This would go against the very principle of legality so jealously protected and 
developed by the courts of our land and said to lie "at the structural heart of our 
constitutional democracy".19  Fourthly, the court in Max v Independent Democrats did not 
have the benefit of the reasoning in the Oudekraal Estates case. If it had, it is highly 
unlikely to have formulated the dictum relied on by the IFP so widely. It also does not give 
any authority for the proposition and the dictum does not accord with legal principle as has 
been seen in Baxter's statement that the axiomatic consequence of the principle of legality 
is that administrative action not authorised by law is invalid. Fifthly, the case of Naidoo v 
Director of Indian Education20  dealt with the unlawful expulsion of the applicant's child 
from her school. This followed a suspension order. The expulsion order was set aside. The 
debate was whether the act in dismissing him was void or voidable and the consequences 
of setting aside the expulsion. Friedman J held as follows:21

"One of the consequences of the expulsion order made by the first 
respondent on 20 May 1981 was the falling away, or lapsing, of the 
suspension order . . . It seems to me, however that, where something 
which is voidable is set aside, it is set aside with all its consequences; both 
the decision itself falls away, and the consequences of that decision. 

Consequently, in my judgment, a result of the setting aside of the first 
respondent's decision to expel Charmaine . . . is that the suspension order 
continues to exist until the first respondent has made a valid decision . . ." 
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I accordingly hold that a court is not barred from setting aside consequent acts. 

It was submitted on behalf of Mnguni that, on the authority of the Oudekraal Estates case, 
this Court has a discretion whether to grant or withhold the judicial review relief. I agree 
with this submission. The question is on what basis the discretion is to be exercised. 
Clearly a court must assess the extent to which "legality and certainty collide" in the 
circumstances of the case and, if they do, to attempt to avoid or minimise injustice. In 
addition, as Baxter spells out, an assessment must be carried out of whether legal 
uncertainty will result or there has been acquiescence in the unlawful action. 

In the facts of the present case there is no evidence that actions taken by the municipality 
might be impugned should the relief be granted which may give rise to uncertainty. This is 
a matter within the special purview of the municipality but nothing has been said about it. 
Indeed, in the case of Mnguni, this could not be the case since no effect has been given to 
his election and his election has not been acted on. I cannot find, therefore, that there is 
any evidence that legality and certainty might collide. 

The opposing respondents attempted to make something of the delay in the applicant 
bringing the matter to court. The short answer is that he acted within three days of 
learning of his expulsion, he had sought legal advice and letters were directed at both the 
IFP and the municipal manager, alleging that his expulsion was unlawful and seeking 
assurances that no further action would be taken. Despite these assertions and despite the 
fact that further acts had been taken by these parties, no mention was made of the 
progress in the matter and, in particular, that the name of Chennels had been submitted. 
The IFP now  
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complains that the applicant should have interdicted any further steps being taken but, 
when interdictory relief was initially sought stated, as I have mentioned above, that review 
relief should have been sought. In addition, these parties knew of the current state of 
affairs and the applicant did not. An armchair critic may criticise some of the steps taken 
but I cannot find that the applicant did not act expeditiously in the circumstances. 

It was submitted that the reliance by Mnguni on his knowledge that the machinery had 
been set in motion to have him elected a councillor led to his contracting with a third party 
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for the running of his supermarket business for a period of two years. Mnguni has failed to 
set out in any detail the terms of the contracts, whether or not the contracts in question 
are terminable in the event of his membership of the council either not eventuating or 
being withdrawn, nor has he indicated what prejudice, if any, this would lead to, 
contenting himself with a bare averment of severe prejudice. 

What must be weighed against this is the undoubted prejudice to the applicant who, but 
for the unlawful expulsion from the IFP, would have continued as a councillor of the 
municipality. Further, if the applicant is not reinstated to his position, the manner of 
composition of a branch of government will have been unlawfully tampered with. As is 
submitted by the applicant, this will affect the public since a representative of the public in 
the local council will have lost his electoral seat. The unlawful action therefore has a strong 
public component.22  It is no exaggeration, therefore, to say that the very constitutional 
order relating to the make-up of municipal councils will have been undermined. I agree 
also with the submission by the applicant that his right to cross the floor would be  
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undermined which, as I have mentioned above, has been given effect to in the 
Constitution. 

In the light of the above I exercise my discretion in favour of granting the applicant the 
substantive relief sought in paragraph [2], supra. 

As regards the declaratory relief sought in paragraph [3], supra, this relief flows, as a 
matter of law from my findings above. As is stated by Baxter:23

"In administrative law the 'annulment' always has retroactive effect, and 
that is why the term 'voidable' is inappropriate." 

If the various administrative steps had been reviewed and set aside the declaration 
relating to the status quo ante follows as a matter of law. I am therefore disposed to grant 
the relief referred to in paragraph [3], supra. 

Costs 

The first and third respondents complain that, had substantive relief and a costs order not 
been sought by the applicant against them, they would not have opposed the relief sought. 
However, the substantive relief requires the setting aside of those steps involving the 
municipal manager. It is clear from the order  
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that this is done on a consequential basis. Both he and the municipality have persisted in 
arguing that the relief sought is incompetent. That was the essence of the main debate in 
the application. Whilst they did not argue on the merits on the date of the hearing, they 
persisted in seeking a costs order against the applicant. This persistence was misplaced, as 
was their contention that the relief sought involving the municipal manager was not 
competent. On the other hand, it is clear that the main dispute lay between the applicant 
and the IFP and, after 31 August 2007, Mnguni. I do not believe that the opposition of the 
municipality and the municipal manager warrants the granting of a costs order against 
them but neither are they entitled to an order that the applicant pay their costs. 

Mnguni submitted that the applicant should pay the wasted costs occasioned by the 
adjournment on 31 August 2007 because he had not been joined timeously. There is a 
factual dispute as to whether the applicant's attorneys told Mnguni earlier than 31 August 
2007 that he would become a party and as to whether they were told that he would be 
represented by the IFP's attorneys. This cannot be resolved on the papers and their belief 
that this had taken place cannot be assailed. I am not inclined, accordingly, to make an 
adverse costs order against the applicant relating to that adjournment. 

The order 

An order is granted in terms of paragraphs [1], [2] and [3], supra. 
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The fifth respondent is ordered to pay the costs of the application, including the costs 
previously reserved, and the sixth respondent is ordered to pay the costs after 31 August 
2007 jointly and severally with the fifth respondent, the one paying the other to be 
absolved. All costs shall include the costs consequent upon the employment of two 
counsel. 
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