
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 

        CASE NO:   CCT 37/2007 

 

In the matter between: 

 

DELIWE MURIEL NJONGI         Applicant 

 

and 

 

THE MEMBER OF THE EXECUTIVE COUNCIL,  

DEPARTMENT OF WELFARE,  

EASTERN CAPE PROVINCE                  Respondent 

 

_____________________________________________________________________ 

 

RESPONDENT’S OPPOSING AFFIDAVIT 

_____________________________________________________________________ 

 

I, the undersigned 

 

LEONIE HART 

 

do hereby make oath and state as follows: 

 

1. I am an attorney of this Honourable Court, practising as such in the 

employ of the State Attorney, 29 Western Road, Central, Port 

Elizabeth.  I am duly authorised to depose to this affidavit on behalf 

of the Respondent.  The facts contained in this affidavit fall within 
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my personal knowledge and are both true and correct.  All legal 

submissions contained in this affidavit have been made on the 

advice of counsel. 

 

2. In the court of first instance (the South Eastern Cape Local Division 

of the High Court) the Applicant sought and obtained:- 

 

2.1 the review of the administrative action of the Appellant in 

stopping or suspending payment of her disability grant 

during the period November 1997 to July 2000; 

 

2.2 an order directing the reinstatement of the grant for the 

period November 1997 to July 2000 by paying to her the 

balance owing to her and which she would have received 

had her grant not been stopped or suspended; 

 

2.3 an order directing the payment of interest on the amount 

the Applicant would have been paid. 

 

Annexure “MWR1” to the Applicant’s affidavit 

 

3. With the leave of the court of first instance, the Applicant appealed to 

the full court of the Eastern Cape Division of the High Court (“the court 

a quo) against the abovementioned orders on the grounds that the 

court of first instance erred in:- 
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3.1 finding that the Applicant’s claim for “back-pay” for the period 

November 1997 to July 2000 had not prescribed; 

 

3.2 finding that the debt for back-pay arose and became 

enforceable only once the administrative action to stop 

payments had been declared invalid and set aside; 

 

3.3 ordering the Respondent to reinstate the Applicant’s disability 

grant for the period November 1997 to July 2000 by making 

payment of the “back-pay” and interest thereon. 

 

4. The appeal was upheld. 

 

 Annexure “MWR3” to the Applicant’s affidavit 

 

5. The primary reason for the court of first instance giving leave to appeal 

was the judgment in Ntame v MEC for Social Development, Eastern 

Cape, and two similar cases 2005 (6) SA 248 (E) (“Ntame”).   

 

6. In Ntame the salient facts can be found at page 263, paragraph [33] of 

the judgment, as follows:- 

 
[33] In the case of Ms Ntame, her disability grant, which she had received 

for about eleven years, was stopped for a period without notice to 
her, without her being afforded a hearing and without explanation.  
When payment recommenced, her grant was not properly reinstated 
because she was not paid the full amount that had been withheld. 
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7. In Ntame there was no contention by the Respondent (also the 

Respondent in the instant matter) that Ms Ntame’s disability grant had 

been validly terminated in terms of the prevailing regulations. 

 

8. In relation to the instant matter the further relevant portions of the 

judgment in Ntame are to be found at page 255, paragraphs [8] and 

[9], in the following terms:- 

 

Prescription and mootness  
 

[8] It will be noticed that the debts that are central to each case – the 
disability grant that was not paid for a period, and the maintenance 
grants that would have been paid had decisions favourable to the 
Applicant been taken – related to precisely defined periods, which 
precisely defined end-points – 30 June 1999, in the first case, when 
payment of Ms Ntame’s disability grant recommenced, and 1 April 
2001, when the maintenance grant ceased to exist and was finally 
phased out, in the second and third cases. 

 
[9] In all three cases the debt, to use the terminology of the Prescription 

Act, 68 of 1969, would have prescribed three years after the dates 
mentioned above, if the Respondent had opposed and taken this 
point in answering papers.  That would, ordinarily, have rendered the 
relief claimed in these matters moot because while the Applicants 
seek the review of the administrative action and inaction concerned, 
their purpose in doing so, is understandably, to force the Respondent 
pay them what was unlawfully withheld – if the underlying debts 
could not be enforced, then the exercise of pronouncing the 
administrative action and inaction concerned to have been invalid, 
would have no practical effect and would have been academic. 

 

9. The facts of the instant matter are identical to those of Ntame, in that:- 

 

9.1 The Applicant was an approved recipient of a disability grant 

which she had received for almost seven years. 

 

9.2 The Applicant’s grant was stopped without notice to her, without 

her being afforded a hearing and without reasons. 
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9.3 When payment recommenced, her grant was not properly 

reinstated because she was not paid the full amount that had 

been withheld. 

 

9.4 There is no contention by the Respondent  that the Applicant’s 

grant had been lawfully terminated in terms of the prevailing 

Regulations.   

 

9.5 The debt that is central to the Applicant’s case – her disability 

grant that was not paid for a period – relates to a precisely 

defined period, namely November 1997 to July 2000, with a 

precisely defined end point, namely July 2000 when she again 

started receiving regular monthly payments in respect of her 

disability grant. 

 

9.6 The purpose of the Applicant in seeking a review of the 

administrative action of the Respondent was to force the 

Respondent to pay her what she contends was unlawfully 

withheld from her, namely the sum of R15 200.00. 

 

9.7 Accordingly the Applicant did not seek a review of the alleged 

unlawful administrative action in stopping or suspending 

payment of her disability grant in November 1997 to achieve the 

reinstatement of her social benefits.  The purpose of her seeking 



 6

a review of the administrative action in November 1997 was 

merely to achieve payment of the sum of R15 200.00. 

 

10. A case is moot and therefore not justiciable if it no longer represents an 

existing or live controversy which should exist if the Court is to avoid 

giving advisory opinions on abstract propositions of law. 

 

National Coalition for Gay and Lesbian Equality and Others v 

Minister of Home Affairs and Others 2000 (2) SA 1 (CC) at 

paragraph [21]  

 

De Ville – Judicial Review of Administrative Action in South Africa 

– at pages 453 – 5 

 

Currie and De Waal – The Bill of Rights Handbook, 5th Edition – at 

pages 94 - 96 

  

11. If the debt underlying the administrative action of the Respondent in 

stopping or suspending payment of the Applicant’s disability grant can 

no longer be enforced, the exercise of reviewing the administrative 

action has been rendered moot and would have no practical effect and 

would be merely academic. 

 

Ntame at page 255, paragraph [9] 
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12. The term “debt” is not defined in the Prescription Act, 68 of 1969.  In 

the absence of such a definition our courts have held that it must be 

given a wide and general interpretation.   

 

The Law of South Africa, Volume 21, page 55, paragraph 142, 

where it is stated as follows:- 

 

In the absence of a definition of the term “debt”, the Courts have held that it 
must be given a wide and general meaning.  So, for the purposes of Section 
12(1) of the Prescription Act of 1969, the word “debt” includes any liability 
arising from and being due (debitum) or owing under a contract, but obviously 
includes delictual debts.  Consequently, in its broader sense, the idea of a 
“debt” in relation to the Act refers to an obligation to do something, whether 
by payment or by the delivery of goods and services, or not to do something.  
The concept of a debt therefore has a proprietary character. 

 

CGU Insurance Limited v Rumdel Construction (Pty) Limited 

2004 (2) SA 622 (SCA) at pages 627-8, paragraph [6] 

 

13. There is a vital difference between the coming into existence of a 

debt and the recoverability thereof.  The purpose of the legislature 

in enacting Section 12(1) of the Prescription Act was to crystallize 

this difference.  Prescription begins to run, not necessarily when the 

debt arises, but only when it becomes due.   

 

The Law of South Africa (Supra), pages 55 – 56, paragraph 142 

 

14. The Respondent’s obligation to effect monthly disability grant 

payments to the Applicant became due ex lege when she was 
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approved for social assistance and is accordingly a debt envisaged 

by Section 12(1) of the Prescription Act. 

 

15. The Prescription Act contains no definition of the term “due” and the 

term must therefore be given its ordinary and usual meaning, 

namely that of a debt “owing and already payable”, or “immediately 

claimable”, or “immediately exigible at the will of the creditor”, or a 

debt “in respect of which a debtor is under an obligation to perform 

immediately”. 

 

Loubser – Extinctive Prescription, pages 51 – 52 and the 

authorities collected there 

 

The Law of South Africa (Supra), pages 55 – 59, paragraph 142 

and the authorities collected there 

 

16. In the normal course of events, therefore, a debt is “due” when it is 

claimable by the creditor and, as the corollary thereof, is payable by 

the debtor.   

 

List v Jungers 1979 (3) SA 106 (A) at 121 C – D  

 

17. For prescription to commence running there has to be a debt 

immediately claimable by the creditor;  in other words there has to 
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be a debt in respect of which the debtor is under an obligation to 

perform immediately. 

 

Deloitte Haskins & Sells Consultants (Pty) Limited v 

Bowthorpe Hellerman Deutsch (Pty) Limited 1991 (1) SA 525(A) 

at 532 G – I 

 

18. A debt is due, owing or payable when the creditor acquires a 

complete cause of action for its recovery, that is when the entire set 

of facts which the creditor must prove to succeed with his claim 

against the debtor is in place – when everything has happened 

which would entitle the creditor to institute action and to obtain 

judgment.   

 

Loubser (Supra) at page 51 and the authorities collected there. 

 

19. The Applicant’s disability grant, once granted, conferred upon her 

the right to receive it until it was lawfully terminated in terms of the 

Social Assistance Act and the Regulations promulgated thereunder.   

 

Bushula v Permanent Secretary, Department of Welfare, 

Eastern Cape Provincial Government 2000 (2) SA 849 (E) at 854 

D – E  

 

20. This matter can be distinguished from the Bushula matter, in that:- 
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20.1 In that matter the respondent (also the respondent in the 

instant matter) contended a lawful termination of the 

disability grant payments of the beneficiary concerned in 

terms of the Social Assistance Act and the Regulations 

promulgated thereunder.  In that case there was a 

discernible administrative action purporting to validly 

terminate the grants.  That is not the case here. 

 

20.2 In the instant matter the Respondent has not contended 

that the Applicant’s grant payments were validly 

terminated in terms of the Social Assistance Act or the 

Regulations. 

 

20.3 The Respondent, of its own volition, reinstated the 

Applicant’s grant.   

 

20.4 Accordingly the Applicant did not, as in the Bushula 

matter, seek a review of the alleged unlawful 

administrative action in stopping or suspending payment 

of her disability grant in November 1997 to achieve the 

reinstatement of her social benefits. 
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20.5 The sole purpose of the Applicant seeking a review of the 

administrative action in November 1997 was merely to 

achieve payment of the “back-pay” due to her.   

 

20.6 At the time the Applicant launched her application the 

only consequence of the Respondent’s unlawful 

administrative action was the economic loss she had 

suffered.  This was all she was seeking to recover by way 

of her application. 

 

20.7 The Respondent, in an action for the recovery of arrear 

payments would not have been able to raise a valid 

termination of the grant in terms of the Social Assistance 

Act or the Regulations as a defence and would not have 

been in a position to contend the absence of an obligation 

to perform immediately by way of the payment of the 

Applicant’s disability grant, to which she was entitled ex 

lege.   

 

21. The Applicant sought, by way of review, to enforce the 

Respondent’s liability to her in terms of the Social Assistance Act 

and the regulations promulgated thereunder, which liability arose ex 

lege once she had been approved for social assistance. 

 



 12

22. The Respondent has not contended the existence of some or other 

lawful administrative action which would have absolved the 

Respondent from liability to continue to make monthly payments to 

the Respondent over the period November 1997 to July 2000. 

 

23. Clearly, at all times between November 1997 and July 2000 and 

thereafter there existed a debt in respect of which the Respondent 

was under an obligation to perform immediately.  Put differently, at 

all relevant times there was a debt immediately claimable by the 

Applicant. 

 

24. The Applicant, by way of her application to the court of first 

instance, sought relief in the form of compensation as provided for 

in the Promotion of Administrative Justice Act, 3 of 2000.  The court 

of first instance, however, correctly held that the Act was not 

retrospective in operation and that the Applicant’s cause of action 

had arisen prior to the Act coming into operation. 

 

MEC, Department of Welfare, Eastern Cape v Kate 2006 (4) SA 

478 (SCA) at page 489 A – B, paragraph [21] 

 

25. Section 33(1) of the Constitution which came into operation on 4 

February 1997, read together with Section 23(2)(b) of the Sixth 

Schedule thereto conferred on every person the right to lawful and 

procedurally fair administrative action, and applies in this matter.   
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Kate (Supra) at 489 C – F, paragraph [22]  

 

Ntame (Supra) at page 263, paragraph [34] 

 

26. In the instant matter there is no contention by the Respondent of a 

valid administrative action on the part of the Respondent in terms of 

which the Applicant’s disability grant was suspended or terminated. 

 

27. The suspension or termination of the Respondent’s grant payments 

in the absence of notice to her or affording her a hearing would be 

unlawful and void ab initio. 

 

Bushula (Supra) at page 856 

 

28. The following passage from the judgment of the court a quo is 

apposite (page 5 of Annexure “MWR3” to the Applicant’s affidavit): 

 

As an axlomatic consequence of the principle of legality, an unlawful 
administrative action is a nullity, devoid of legal effect – quid fit contra legem 
est ipso jure nullum – and the decision to stop paying the respondent her 
monthly grant was therefore void ab initio.  Consequently, as the grant was 
not validly terminated, the respondent should have been paid monthly 
amounts totaling R16,300.00 during the period in question.  That sum was 
due to her in July 2000, and the respondent could have instituted 
proceedings to claim that sum from the appellant at that stage.  She did not 
do so, and delayed taking action for almost four years. 

 

29. In the premises the Applicant over the period November 1997 to 

July 2000 had a valid and complete cause of action against the 

Respondent for the payment of monetary damages, in delict or for a 
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constitutional breach as envisaged in Section 38 of the Constitution 

in that:- 

 

29.1 She had been validly awarded a disability grant.   

 

29.2 She was entitled to receive the disability grant until it was 

lawfully terminated in terms of the Social Assistance Act 

and the Regulations promulgated thereunder. 

 

29.3  The grant had been unlawfully terminated.   

 

29.4 The amount of her damages was readily ascertainable 

and would equate to the extent of the monthly payments 

due to her. 

 

Kate (Supra) at pages 490 – 491, paragraphs [24] – [27] 

 

30. It is generally inappropriate for an individual to bring a claim for pure 

economic loss as a result of unlawful administrative action by way 

of judicial review.  The Applicant’s claims in the instant matter were 

not properly susceptible to proceedings for review. 

 

Hoexter – The New Constitutional and Administrative Law 

Volume II at pages 282 and 294 

 



 15

De Ville (Supra) at page 354   

 

Kate (Supra) at pages 486 – 7, paragraphs [16] 

 

31. On the facts of the instant matter where the Applicant’s disability 

grant had been reinstated by the Respondent without recourse to 

litigation, where the Applicant did not require a review in order to 

secure the reinstatement of her social benefits and where the only 

consequence of the unlawful administrative action was the 

monetary damages suffered by the Applicant, a review was not a 

necessary element for the Respondent to have a complete cause of 

action against the Appellant. 

 

32. A creditor cannot by his unilateral and arbitrary conduct postpone 

the commencement of prescription.   

 

Kotze v Ongeskiktheidsfonds van die Universiteit van 

Stellenbosch 1996 (3) SA 252 (C) at 258H and 259D – 262C 

 

33. The court a quo correctly held as follows (at page 7 of Annexure 

“MRW3” to the Applicant’s affidavit): 

 

Moreover, prescription is a matter of law and not of judicial discretion.  While 
the learned judge in the court a quo had the inherent discretion to condone a 
failure to bring the review proceedings within a reasonable time, he had no 
power to exercise his discretion in regard as to whether the claim, by 
operation of law, had prescribed. 
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34. The aggregate sum of the debt owing to the Applicant in July 2000 

amounted to R15,200.00.  A claim for this amount thus arose at the 

latest by July 2000. 

 

35. Given that the debt was due in July 2000, it would, in terms of the 

Prescription Act, have prescribed three years later, in July 2003, 

unless prescription had been interrupted.  Prescription was not 

interrupted, as:- 

 

35.1 The Applicant’s application was only served on the 

Respondent on 19 May 2004.   

 

35.2 There was no indication in the Applicant’s founding 

affidavit in such application that prescription had been 

interrupted or delayed in any other way, as envisaged in 

the Prescription Act.   

 

35.3 Prescription supervened in July 2003.  The payment 

made to the Applicant by the Respondent (see page 4, 

paragraph (g) of the judgment of the court a quo, 

Annexure “MWR3” to the affidavit of the Applicant) 

occurred after 19 May 2004 (i.e. after prescription had 

supervened) and did thus not interrupt prescription. 
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36. The fundamental flaw in the Applicant’s reasoning is correctly 

identified by the court a quo as follows (at page 8 of Annexure 

“MRW3” to the Applicant’s affidavit):- 

 

The respondent’s argument that it was necessary to review the decision to 
terminate the monthly grant before the debt became due was based on a 
misconception of the effect of what I said in Matinise v MEC Department of 
Welfare, Eastern Cape Province in which the facts were remarkably similar 
to the present in that the applicant in that matter had been in receipt of a 
monthly welfare grant which had been unlawfully terminated by notice in 
November 1999 and later, on her having re-applied, was reinstated.  She too, 
claimed a review of the decision to terminate her grant in November 1999 
and payment of the arrears relating to the period it was not paid. 
  
In that case, the department also contended that the applicant should merely 
have sued in the Magistrate’s Court rather than by proceeding by way of 
review.  In rejecting that argument, I said that if she had done so her claim 
could have been met by a defence that her grant had been terminated, which 
would have defeated her claim unless the termination of the grant had been 
reviewed and set aside.  I therefore held that it had been necessary for the 
application to seek a review of the termination of her grant. 

 
In that case the money was due and owing, although the department denied 
that to be the case as it contended in its papers that the termination of the 
grant had been lawful.  It was therefore necessary for the court to rule on that 
issue and it was only during argument that counsel for the defendant 
conceded that termination had been unlawful.  The applicant had therefore 
acted correctly in seeking to review the decision in order to declare the 
termination as unlawful and invalid.  But that does not mean that the 
monetary claim was not due and recoverable until then.  All the court did, in 
effect, was to rule that the money had been due at all times after it was not 
paid. 

 
Accordingly, in my view, an order on review was not a pre-condition to the 
commencement of the period of prescription in casu which began to run, at 
the latest, in July 2000 so that the respondent’s claim had prescribed by the 
time proceedings were instituted by the respondent in the court a quo. 

 

37. Accordingly the debt underlying the alleged administrative action of 

the Respondent has prescribed and can no longer be enforced.  As 

a result the exercise of reviewing the administrative action has been 

rendered moot and would have no practical effect and would be 

merely academic. 
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38.   

38.1 The judgment of the court a quo does not in any way detract 

from the Applicant’s fundamental constitutional rights to just 

administrative action or to social assistance as envisaged in 

paragraph [22] of the Kate judgment (supra).   

 

38.2 The crisp issue in dispute is rather whether a litigant can 

unilaterally and arbitrally delay the commencement of 

prescription.  The court a quo correctly dismissed the Applicant’s 

contentions in this regard as follows (at page 7 of Annexure 

“MWR3” to the Applicant’s affidavit): 

 

The effect of the decision in the court a quo appears to be that 
prescription could not run against the respondent until the decision to 
terminate her monthly grant had been reviewed and set aside.  If that 
approach is to be upheld, the date prescription would commence to 
run would be determined, firstly, by the time the respondent took to 
launch the proceedings and, secondly, by whether the respondent 
was in due course able to persuade the court to condone her delay in 
doing so. 

  
This proposition really only has to be stated to be rejected.  Extinctive 
prescription begins to run from the date when a debt is claimable, not 
from when it is claimed, and a creditor cannot by his unilateral and 
arbitrary conduct postpone the commencement of prescription. 
 
 
 
 

38.3 The issue in dispute is clearly not a constitutional issue and 

does not warrant the attention of this Honourable Court. 

 

39. In all the circumstances the Applicant’s application for leave to appeal to 

this Honourable Court should be dismissed with costs. 
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___________________________________ 

                                                 LEONIE HART 
 
 
 
I certify that the Deponent has acknowledged that she knows and 

understands the contents of this affidavit which was signed and sworn to 

before me at PORT ELIZABETH on the               day of JULY 2007, the 

Regulations contained in Government Notice No. R1258 of 21 July 1972, as 

amended, having been complied with.  

 

   

___________________________________ 

    COMMISSIONER OF OATHS 

 

 


