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MEDIA SUMMARY 

 
The following explanatory note is provided to assist the media in reporting this case and 
is not binding on the Constitutional Court or any member of the Court. 
 
On 18 September 2007 the Constitutional Court will hear a matter involving a baby girl 
who was found abandoned in a veld near Roodepoort two days after her birth.  The 
applicants are American citizens and long-standing friends of the girl’s foster parents.    
With a view to adopting her in the United States of America, they applied in the 
Johannesburg High Court for an order of sole custody and guardianship, rather than an 
adoption order in the Children’s Court, because of a perceived absence of mechanisms 
providing for adoptions of South African children by Americans. 
 
The High Court requested assistance from the Centre for Child Law.  The Centre 
submitted that sole custody and guardianship proceedings do not protect children’s 
interests sufficiently, and that the best interests of the particular child involved as well as 
those of other children required that foreigners apply for an adoption order in the 
Children’s Court.  Relying on this submission, the High Court dismissed the application. 
 
The applicants appealed to the Supreme Court of Appeal.  By a three-two majority that 
Court dismissed the appeal, holding that while accepting that the applicants were suitable 
adoptive parents, to grant the application would disregard the country’s international 
obligations and by-pass the protections provided by the Children’s Court. 
 
In this Court the applicants contend that the High Court has inherent jurisdiction in 
respect of applications for custody and guardianship, even if they are made with a view to 
adoption in a foreign country, and that Court could provide all the requisite protections. 
 
The Department of Social Development intervened, and argues that the only lawful 
procedure available to the applicants is an application for an adoption order in the 
Children’s Court.  It seeks the dismissal of the appeal and that the Children’s Court be 
directed to hear an adoption application. 
 
A curatrix ad litem appointed by this Court to represent the interests of the child, submits 
that it is manifestly in the child’s best interests to be placed permanently with the 
applicants, and recommends that the Children’s Court should be directed to deal with the  
adoption proceedings on an urgent basis. 

  


