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INTRODUCTION 

1. The Department of Social Development and its Director-General were not 

previously cited as a party to this matter in either the High Court or 

Supreme Court of Appeal (“SCA”). 

2. On 17 August 2007, the Senior Registrar of this Court addressed a letter to 

the Director-General. The letter indicated that the Chief Justice had 

requested the Senior Registrar to draw the Director-General’s attention to 

this matter and advise him that if he wished to intervene and make 

representations he should do so without delay. 

3. Accordingly on 28 August 2007, the Director-General filed an application for 

leave to intervene.  On 5 September 2007, this Court granted the 

application. 

4. The submissions of the Director-General, in essence, are as follows: 

4.1. There is only one available procedure for inter-country adoptions – 

that is an application for adoption via the Children’s Court in terms of 

section 18 of the Child Care Act 74 of 1983 (“the Child Care Act”). 

4.2. The procedural route that the applicants have sought to use to effect 

an inter-country adoption in this case – that of obtaining a custody 



 4

and guardianship order via the High Court – is both unlawful and 

severely problematic. 

4.2.1. First, it is contrary to the provisions of the Child Care Act. 

4.2.2. Second, it is contrary to the rule of law and amounts to 

impermissible “self-help”.  

4.2.3. Third, it is contrary to South Africa’s obligations under 

international law and the policies and structures put in place 

by government pursuant to those obligations. 

4.2.4. Fourth, it is contrary to the best interests of South African 

children in general. 

4.2.5. Fifth, it is contrary to the best interests of Baby RW in the 

present case. 

4.3. In the circumstances, the High Court and the majority of the SCA 

were correct to refuse the application before them. 

4.4. The best interests of Baby RW cannot be finally resolved via the 

procedural route adopted by the applicants and cannot be resolved in 

this appeal. They must be resolved in the Children’s Court with 

appropriate input from all parties concerned, including the 

Department.  This will include the question of whether Baby RW’s 

best interests will be served by an adoption by the applicants or one 
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of the many qualified South African prospective adoptive parents who 

are currently on the waiting list to adopt a child precisely like Baby 

RW. 

4.5. Accordingly, this Court should dismiss the appeal and direct the 

Children’s Court to hear an application for adoption brought by the 

applicants.   

4.6. This will ensure that Baby RW’s best interests are properly and 

speedily protected – either by adoption by the applicants or by 

adoption by appropriate South African adoptive parents.   It will also 

put an end to the unnecessary delays that have been caused by the 

procedural course adopted by the applicants. 

5. In what follows, we address each of these issues in turn.  In doing so, we 

have taken particular note of the comprehensive and helpful submissions 

filed by the amicus.  The Director-General endorses the submissions filed 

by the amicus. Little point would be served in repeating or restating these 

submissions.  Accordingly, we focus on issues that have not been dealt with 

in detail by the submissions of the amicus. 



 6

THE PROCEDURE USED IS CONTRARY TO THE CHILD CARE ACT

6. In their heads of argument, the applicants now explicitly accept that it is only 

the Children’s Court that has the power and jurisdiction to grant an adoption 

order.   

Applicants’ heads of argument paras 33 and 100 
 

7. This is plainly correct given that the power of courts to deal with adoption is 

derived from statute, not the common law.  In this regard, section 18(1)(a) 

of the Child Care Act provides expressly that “The adoption of a child 

shall be effected by an order of the children's court of the district in 

which the child concerned resides.” 

8. Thus, the question that arises is whether, in substance, what the applicants 

sought from the High Court was an order for adoption.  If so, the High Court 

had no jurisdiction to grant the order sought. 

9. In this regard, the applicants are correct when they say that the application 

cannot be regarded as a “disguised” application for adoption.  This is 

because the founding affidavit filed made clear that the applicants intended 

to remove Baby RW from South Africa for the purposes of adoption. 

10. However, in truth, the question of whether the application was a disguised 

or open attempt to achieve adoption is largely irrelevant.  This is because 

although the applicants were open about wanting to use the custody and 
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guardianship route to effect an adoption, that does not resolve the question 

of whether this is nevertheless a lawful and proper use of the custody and 

guardianship procedure.   

10.1. Thus, the applicants may be correct in seeking to distinguish this 

case from those involving fraudem legis – that is conduct designedly 

“disguised” to escape the provisions of the law, the test for which is 

set out in Dadoo Ltd v Krugersdorp Municipal Council 1920 AD 

530 at 543-8. 

Applicant’s heads of argument, para 13.8 
 

10.2. However, our Courts have repeatedly made clear that whether the 

conduct is disguised is of only peripheral relevance.  What is critical 

is whether a power granted for one purpose is being used for another 

purpose. 

“[I]t is well established that the use of a power granted for one 
purpose to achieve another and a different purpose is ultra 
vires the intended purpose and contra legem; if the exercise is 
a pretended exercise of the power for its true and intended 
purpose but is in reality a use of such power for another and a 
different purpose,  this, too, is ultra vires and in fraudem legis. 
Both such exercises are in breach of the law and void”.  
Ismail v Durban City Council 1973 (2) SA 362 (N) at 373G-H 
citing Van Eck, N.O. & Van Rensburg, N.O. v. Etna Stores 1947 
(2) SA 984 (AD). 
  

10.3. Moreover, while these principles have often been applied in the 

context of public bodies, they are of general application and there is 
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no reason that they cannot be applied to private persons or 

corporations. 

See: Van Eck, N.O. & Van Rensburg, N.O. v. Etna Stores 1947 
(2) SA 984 (AD) at 997 

 

11. In the present case, the papers make clear that the sole purpose of the 

custody and guardianship order was to effect an adoption – albeit only after 

going through an additional procedural hurdle in the United States.  

Moreover, the effect of a custody and guardianship order is ordinarily not 

identical to adoption, as the applicants now concede.   

Applicants’ heads of argument para 100 
 

12. Thus, seeking a custody and guardianship order for the purpose of effecting 

an adoption without going through the statutorily mandated procedures in 

this regard is, we submit, making use of the power for an improper purpose. 

13. Moreover, to suggest that the High Court was empowered to grant the relief 

sought would be to place form over substance.  This Court has on various 

occasions and in various contexts refused to adopt such a formalistic 

approach.  Particularly helpful in this regard is the approach adopted in 

National Education Health and Allied Workers Union v University of 

Cape Town and Others 2003 (3) SA 1 (CC). 
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13.1. That matter concerned the proper interpretation of section 197 of the 

Labour Relations Act 66 of 1995 which was designed to safeguard 

the rights of workers upon transfer of a business as a going concern. 

13.2. In his judgment for the Court, Ngcobo J held that the question of 

whether section 197 applied was a factual one which had to be 

determined objectively in the light of the circumstances of each 

transaction. In deciding whether a business has been transferred as 

a going concern, regard had to be had to the substance and not the 

form of the transaction (at para 56). 

13.3. Ngcobo J went on to say that the purpose of protecting workers 

against loss of employment must be met in substance as well as in 

form (at para 62). 

14. We submit that the same approach applies here.  There can be no warrant 

for permitting prospective adoptive parents to use the High Court custody 

and guardianship route to bypass the procedures ordained by the 

legislature for all adoptions and the safeguards that operate for the benefit 

of the children being adopted.  This is particularly so given that this Court 

made abundantly clear in Fitzpatrick that inter-country adoptions – like 

domestic adoptions – were to be performed via the Children’s Court in 

terms of the Child Care Act. 
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15. To hold otherwise would effectively provide foreign adoptive parents with a 

choice of whether to approach the Children’s Court or High Court.  Not only 

would this run contrary to the principles of non-discrimination under the 

Hague Convention, as the amicus has pointed out, it would also place 

prospective parents in the position where they could engage in precisely the 

kind of forum-shopping that has taken place here.  The applicants believed 

that they would be unsuccessful in the forum designated by Parliament, so 

they simply picked another forum.  Indeed, the danger of forum-shopping 

for tactical reasons is an almost inevitable consequence of the concurrent 

jurisdiction that the applicants effectively propose. 

Cf: Independent Municipal and Allied Trade Union v Northern 
Pretoria Metropolitan Substructure and Others 1999 (2) SA 234 
(T) at 240B-C 

 

16. Moreover, whatever the position might be in other applications for custody 

and guardianship by foreign adoptive parents, in the present case the 

applicants expressly sought an order of adoption from the High Court.  

Though the notice of motion sought an order of custody and guardianship, 

in the applicants’ replying affidavit a very different picture emerged: 

“I have also, since the inception of this particular matter, been 
advised by the United States Consulate that it may have 
difficulty with an order of sole guardianship and sole custody, 
notwithstanding that similarly worded orders have been the 
basis upon which visas have been granted in all of previous 
applications. 
In the circumstances, I submit that this Honourable Court 
should exercise its discretion as the Upper Guardian of the 
minor child, [RW], and grant an adoption of her in favour of the 
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Applicants herein, as this was in fact that order that we had 
initially been intent on seeking, but were unable to pursue for 
the reasons set out above.” 
Applicant’s replying affidavit, vol 5, p. 430, paras 115-116 
(emphasis added) 
 

17. Under the circumstances it is plain that the order ultimately sought before 

the High Court was an adoption order – in form and substance.  Yet the 

applicants now concede the High Court had no power to grant such an 

order. 

18. In the circumstances, we submit that the procedure followed is plainly 

contrary to the provisions of the Child Care Act.  
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THE PROCEDURE USED VIOLATES THE RULE OF LAW AND 

CONSTITUTES “SELF-HELP” 

19. It is clear from the replying affidavit filed by the applicants’ attorney that one 

of the main reasons for approaching the High Court for a custody and 

guardianship order – rather than approaching the Children’s Court for an 

adoption order – was the perception that because of the attitude of the 

Department towards inter-country adoptions to the US, the Children’s Court 

would not grant an adoption order in the present case.   

19.1. As the applicants put it: 

“The present procedure is the only practical and workable one 
until such time as there are regulations, which will permit Inter-
Country adoptions.  The selective veto by the Department of 
Social Development on placements to countries such as the 
United States of America, the United Kingdom and Australia, 
means that adoptions via the Children’s Courts is not an 
option for so-called “foreigners” seeking to have South 
African children placed permanently with them” 
Applicants’ replying affidavit, v. 5, p. 394, para 24 
 

19.2. The applicants go on to say that the custody and guardianship order 

is an attempt to “avoid the impasse” created by the failure of the 

Department to allow placements to certain countries. 

Applicants’ replying affidavit, v. 5, p. 401, para 40 
 

20. Even in this Court, the heads of argument filed on behalf of the applicants 

subject the attitude of the Department, the interim Central Authority and 
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Children’s Courts to severe criticism, suggesting that they are behaving 

unlawfully. 

Eg: Applicant’s heads of argument, pp. 53-58 
 

By-passing the Children’s Court, the Department and the interim Central 

Authority 

21. But the subjective views of the applicants and their legal representatives as 

to the legality and appropriateness of the policies of the Department and 

interim Central Authority and the approach of the Children’s Court can in no 

way warrant the applicants unilaterally seeking to bypass and circumvent 

the Children’s Court, the interim Central Authority and the Department, as 

was the case in this application. 

22. If the applicants had approached the Children’s Court seeking an adoption 

and had been refused, their legal remedy was to take such decision on 

appeal or review.  Moreover, if the applicants or their attorney took the view 

that the approach of the Department or interim Central Authority was 

unlawful, they should have challenged its legality.     

23. Yet the applicants did neither.  Instead they approached the High Court 

directly, did not join the Department despite its obvious interest and, as we 

demonstrate below, did not even see fit to disclose to the High Court their 

true motivation in doing so. 



 14

24. We submit that this amounts to the type of “self-help” that this Court has 

repeatedly condemned and has characterised as being inimical to the rule 

of law.  

“No one is entitled to take the law into her or his own hands. 
Self help, in this sense, is inimical to a society in which the 
rule of law prevails . . . Taking the law into one's own hands is 
thus inconsistent with the fundamental principles of our law.” 
Chief Lesapo v North West Agricultural Bank and Another 2000 
(1) SA 409 (CC) at para 11 
 

25. Self-help of this kind also runs contrary to the right to a fair hearing 

contained in section 34 of the Constitution.  This right does not only reside 

with individuals. It also resides with the Department which, like all other 

litigants, has the right to a fair hearing in any challenge to its policies and 

procedures. 

“Section 34, therefore, requires not only that individuals 
should not be permitted to resort to self-help, but it also 
requires that potentially divisive social conflicts must be 
resolved by courts, or other independent and impartial 
tribunals. Section 34 recognises that it is important to do so to 
ensure that orderly and fair solutions to such conflicts are 
found, to promote social cohesion and to avoid the 
exacerbation of division and unfairness.” 
Zondi v MEC for Traditional and Local Government Affairs and 
Others 2005 (3) SA 589 (CC) at para 63 
 

26. Moreover, this Court has looked particularly dimly on parties engaging in 

self-help in the context of children, where the damage may be immense.  As 

this Court made clear in the context of The Hague Convention on 

Abductions: 
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“A matrimonial dispute almost always has an adverse effect on 
children of the marriage. Where a dispute includes a contest 
over custody, that harm is likely to be aggravated. The law 
seeks to provide a means of resolving such disputes through 
decisions premised on the best interests of the child.  Parents 
have a responsibility to their children to allow the law to take 
its course and not to attempt to resolve the dispute by 
resorting to self-help.  Any attempt to do that inevitably 
increases the tension between the parents and that ordinarily 
adds to the suffering of the children.” 
Sonderup v Tondelli and Another 2001 (1) SA 1171 (CC) at para 
43 (emphasis added) 
 

27. In the present case, we submit that the applicants’ decision to bypass the 

Children’s Court, the interim Central Authority and the Department 

amounted to impermissible self-help.  The ordinary Children’s Court 

procedures would have ensured that all affected parties had an avenue to 

make representations and protect their interests. Circumvention of these 

procedural safeguards amounts to self-help and an infringement of the rule 

of law and section 34. 

See: First National Bank of South Africa Ltd v Land and 
Agricultural Bank of South Africa and Others 2000 (3) SA 
626 (CC) at fn 8 

 

28. It is for the courts to grant appropriate relief against any public official, 

institution or government when there are grievances. It is not for the 

disgruntled individual to decide for him or herself what the appropriate 

position should be and then to seek to achieve that by engaging in self-help, 

in whatever form. 
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Pretoria City Council v Walker 1998 (2) SA 363 (CC) at para 93 

The legitimate interest of the State 

29. The attempts of the applicants to by pass the State are particularly 

concerning in light of the real and legitimate interest that the State has 

regarding inter-country adoptions of South African children.   

30. Contrary to the position apparently taken by the Applicants, we submit that, 

in appropriate circumstances, it would not be unlawful or legally problematic 

for the State to adopt the view that it did not wish South African children to 

be adopted by a particular country for certain legitimate reasons.  For 

example: 

30.1. The State could quite legitimately take the view, if it wished, that it did 

not want its children adopted by persons from the Democratic 

Republic of the Congo, in light of the incidence of children being 

conscripted as child soldiers. 

30.2. Similarly, the State could quite legitimately take the view, if it wished, 

that it did not want its children adopted by persons from the United 

States given that it is, along with Somalia, one of only two countries 

in the world not to have ratified the UN Convention on the Rights of 

the Child.   
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30.3. Indeed, article 24(b) of the African Charter on the Rights and Welfare 

of the Child recognises as much by apparently providing that African 

states should only consider inter-country adoption with states that 

have ratified or adhered to the Convention on the Rights of the Child 

or the African Charter itself. 

30.4. An approach by the State along these lines would not only be 

permissible, we submit, but in appropriate circumstances might be 

required by the State’s constitutional duty to respect, protect, promote 

and fulfil the rights of its children. 

Cf: Mohamed and Another v President of the Republic of 
South Africa and Others (Society for the Abolition of the Death 
Penalty in South Africa and Another Intervening) 2001 (3) SA 
893 (CC) 

31. In the present case of course, the State has not engaged in a blanket 

refusal to have inter-country adoptions with the United States.  Rather it has 

taken a far less radical approach – being agreeable to inter-country 

adoptions to the United States but only with Departmental oversight and in 

exceptional circumstances such as where the child has special needs, 

where the child is particularly hard to place within South Africa, where there 

is a long-standing pre-existing relationship between the adoptive parents 

and the child, or where the child is related to the adoptive parents. 

Director-General’s affidavit, pp. 30-31, para 58 

32. This caution is by virtue of the fact that: 
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32.1.  the US has not yet ratified or acceded to the Hague Convention and 

is therefore not bound to its terms; and 

32.2. there is no working agreement in place between South Africa and the 

United States. 

33. Both of these factors concern the State as it means there may be 

inadequate safeguards to ensure that the best interests of the children 

concerned are protected. 

34. We submit that the State’s policy in this regard is beyond reproach and, in 

its view, is required by its duties flowing from the Constitution and 

international law.  Moreover, the applicants have not sought to challenge 

the validity of this policy. 

35. Yet, in the present case, had it not been for the fact that the High Court 

invited the Centre for Child Law to act as an amicus curiae, the likelihood is 

that the applicants would have obtained their custody and guardianship 

order and removed baby RW to the United States: 

35.1. Without the Department knowing at all that such an order had been 

sought; and  

35.2. Without the Department ever being aware that Baby RW had been 

removed from the Republic. 
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36. This is, as the Director-General makes clear in his affidavit, an intolerable 

situation.  Not only would it raise real questions about whether the interests 

of Baby RW had been sufficiently protected, but it would mean that, by 

virtue of the process adopted by the applicants, South Africa would have 

been exposed to the risk that it had acted in violation of its international law 

obligations under the Hague Convention.  We deal with this issue in greater 

detail below. 

Director-General’s affidavit, paras 66.7 – 66.9 
 

Failure to disclose in the High Court 

37. Finally, an issue of acute concern, in our submission, is the manner in 

which the applicants approached the High Court and the explanation that 

they gave for doing so, rather than seeking an adoption in the Children’s 

Court.   

38. In their founding papers, the explanation provided by the applicants for 

approaching the High Court is as follows: 

“I therefore understand that The Hague Convention is not yet 
law in South Africa as it has not been enacted, neither are 
there any regulations in place to govern intercountry 
adoptions. 
I have therefore been advised by my attorneys that, pending 
finalisation of the aforementioned legislation and the formal 
enactment of the Hague Convention, permanent placements 
are best dealt with by the High Court in its capacity as upper 
guardian of all minor children. 
We have been advised that, as the upper guardian of all 
minors, the High Court has, with due regard to the best 



 20

interests of the minor child, inherent jurisdiction to grant an 
application for full custody and full guardianship. 
We have furthermore been advised, in light of the 
circumstances of this matter, that the appropriate forum would 
be the High Court, hence this application to this  
honourable Court.” 
Applicants’ founding affidavit, vol 1, pp. 44-5, paras 102-105 
 

39. What is most notable about this explanation, and the founding affidavit as a 

whole, is the failure to even make mention of: 

39.1. the procedure available via the Children’s Court and the fact that 

inter-country adoptions could be processed through the Children’s 

Court, in line with the decision of this Court in Fitzpatrick; 

39.2. the fact that the Department of Social Development had a policy (as it 

was apparently understood by the applicants’ legal representatives) 

of refusing to allow inter-country adoptions to the United States; and 

39.3. the fact that it was this perceived policy that was the reason that the 

applicants considered that they had no option to approach the High 

Court instead of approaching the Children’s Court. 

40. Not only were these facts and legal issues not pertinently drawn to the 

attention of the High Court in the founding affidavit, they were also not 

mentioned in the heads of argument and memorandum filed on behalf of 

the applicants on 9 and 18 November 2005. 

Applicants’ heads of argument, vol 3, pp. 165-181, particularly 
at p. 172, para 10 
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Applicant’s memorandum, vol 3, pp. 182-193 
 

41. This was notwithstanding the fact that the applicants plainly understood 

from the outset that this would effectively be an ex parte application, given 

that the three respondents all supported the relief sought.   

41.1. Under the circumstances, as our Courts have made repeatedly clear, 

the applicants were required to act with utmost good faith (uberrimae 

fides) and were required to disclose any relevant fact or circumstance 

which “might influence the Court in deciding the application”. 

Eg: Phillips v National Director of Public Prosecutions 2003 
(6) SA 447 (SCA) at para 29 
ABSA Bank Ltd v Ntsane and Another 2007 (3) SA 554 (T) at 
para 49 
Schlesinger v Schlesinger 1979 (4) SA 342 (W) at 348F - 349B 
 

41.2. As the cases just cited make clear, our courts have likewise held that 

a party’s failure to disclose such facts or circumstances – whether by 

design or neglect – is sufficient to allow a Court to dismiss an ex 

parte application on this ground alone, or to rescind an order that had 

been made pursuant to such ex parte application. 

42. Indeed, the relevant facts and legal issues relating to the role of the 

Children’s Court, the Central Authority created by the Department, the 

Department’s  concern about inter-country adoptions to the United States, 

and the consequent reasons for the applicants approaching the High Court 
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instead of the Children’s Court were only disclosed in the applicants’ 

replying affidavit.  This was filed after the amicus had already drawn 

attention to these issues. 

Replying affidavit, vol 5, pp. 385-433, particularly paras 17, 21, 
24 and 40 
 

43. Thus although the applicants did disclose that the purpose of the custody 

and guardianship order was to remove Baby RW from South Africa, their 

failure to disclose the facts and legal issues set out above in their founding 

papers and initial argument remains disturbing. 

44. In the circumstances, we submit that the procedure adopted by the 

applicants amounted to impermissible self-help and should not be approved 

or countenanced by this Court. 
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THE PROCEDURE USED IS CONTRARY TO SOUTH AFRICA’S 

OBLIGATIONS UNDER INTERNATIONAL LAW AND THE POLICIES AND 

STRUCTURES PUT IN PLACE BY GOVERNMENT PURSUANT TO THOSE 

OBLIGATIONS 

45. The obligations of the South African Government in the field of inter-country 

adoptions have been set out by the amicus and the submissions by the 

amicus are endorsed by the Director-General.  The discussion will not be 

repeated here.  

46. Suffice it to say that, as demonstrated by the amicus, the procedural route 

of obtaining custody and guardianship orders via the High Court does not 

comply with the principles that South Africa is required to adhere to in 

respect of inter-country adoptions by virtue of its international obligations.  

These principles include those of: 

46.1. The best interests of the child; 

46.2. Subsidiarity; 

46.3. Non-discrimination; 

46.4. Establishing safeguards to prevent trafficking; and 

46.5. Comity between States. 
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The effect of international law on the obligations of the Executive 

47. In light of those obligations, and in particular the obligations prescribed by 

the Hague Convention, it is submitted that the order sought by the 

applicants in the present matter, if granted, would expose South Africa to 

the risk that it was acting in violation of its obligations under international 

law.  

48. That is so because in accordance with the principle of pacta sunt servanda, 

South Africa is bound to in good faith comply with its obligations under the 

Hague Convention. 

49. South Africa acceded to the Hague Convention on Intercountry Adoption on 

21 August 2003.  The act of ratification or accession is the formal means by 

which a party undertakes to be legally bound by the provisions of a treaty.   

50. The United States of America has not ratified or acceded to the Hague 

Convention, although it has signed the treaty.1  Although states incur certain 

interim obligations upon signing a treaty,2 as a matter of international law, 

                                            
1  It appears that the applicants are incorrect when they submit in their written argument that “the 
U.S. acceded to the Hague Convention in 1994 and in 2000 the Senate gave its advice and 
consent to the Hague Convention as required by the U.S. Constitution.” (see para 112, 
Applicants’ Written Argument, emphasis added). By “acceded” the applicants must mean 
“signed”.    
 
2 Article 18 of the Vienna Convention on the Law of Treaties, 1969 imposes an obligation on 
signatory states that they refrain from defeating the object and purpose of a treaty. Both treaty 
law and judicial authority address the pre-ratification obligations of signatory states. Together they 
establish that the interim obligation to refrain from defeating the object and purpose of a treaty is 
now part of customary law.  See J S Charme ‘The interim obligation of Article 18 of the Vienna 
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that obligation becomes weightier the moment a State Party moves from 

merely having signed a treaty to formally indicating its intention to be bound 

by the treaty through an act of ratification or accession.   

51. As Dugard points out: 

“… a state is not bound by a treaty that it has signed but not 
ratified”. 
Dugard, International Law – A South African Perspective, 3rd 
Ed, 2005, at 408. 
 

52. In contrast, a treaty that has been signed and ratified is binding on South 

Africa on the international plane.  This is irrespective of whether or not the 

treaty has been enacted or incorporated into local law.  Dugard highlights 

that even without such domestic incorporation, a failure to observe the 

provisions of such a treaty may result in South Africa incurring responsibility 

towards other signatory states. 

Dugard, International Law – A South African Perspective, 3rd 
Ed, 2005, at 62. 
 

53. Such responsibility may be incurred because South Africa is under an 

international law duty to perform its treaty obligations in good faith.   

54. This obligation has been enunciated on numerous occasions under 

international law.   

                                                                                                                                  
Convention on the Law of Treaties: Making sense of an enigma’ (1992) 25 George Washington 
Journal of International Law and Economics 77-78.  
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54.1. For instance, the Draft Declaration on Rights and Duties of States, 

1949, provides in Article 13 as follows: 

“Every state has the duty to carry out in good faith its 
obligations arising from treaties and other sources of 
international law, and it may not invoke provisions of its 
constitution or its laws as an excuse for failure to perform its 
duty.” 
 

54.2. The Vienna Convention on the Law of Treaties, 1969, provides as 

follows in Article 26: 

“Every treaty in force is binding upon the parties to it and must 
be performed by them in good faith”. 
 

54.3. This prescript too is now considered to be part of customary 

international law.  As Malcolm Shaw, a leading international lawyer, 

puts it: 

“The fundamental principle of treaty law is undoubtedly the 
proposition that treaties are binding upon the parties to them 
and must be performed in good faith.  This rule is know in 
legal terms as pacta sunt servanda and is arguably the oldest 
principle of international law.  It was reaffirmed in article 26 of 
the 1969 Convention [on the Law of Treaties], and underlies 
every international agreement.  It is not hard to see why this is 
so.  In the absence of a certain minimum belief that states will 
perform their treaty obligations in good faith, there is no 
reason for countries to enter into such obligations with each 
other.” 
Malcolm Shaw, International Law, 4th Ed, 1997, at 633. 
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55. One of the consequences of this duty to act in good faith is that there is a 

general obligation for states to bring national law into conformity with 

obligations under international law. 

Ian Brownlie, Principles of International Law, 6th Ed, 2003, at 35   

56. This duty has been affirmed by international tribunals, such as the 

Permanent Court of International Justice in the Exchange of Greek and 

Turkish Populations Case Advisory Opinion, PCIJ Reports, Series B, 

No. 10, p. 20 (1925).  Referring to Article 18 of the Treaty of Lausanne 

1923, by which the parties undertook “to introduce in their respective 

laws such modifications as may be necessary with a view to ensuring 

the execution of the present Convention”, the Court stated: 

“This clause … merely lays stress on a principle which is self-
evident, according to which a State which has contracted valid 
international obligations is bound to make in its legislation 
such modifications as may be necessary to ensure the 
fulfilment of the obligations undertaken.” 
 

57. In the case before this Court the Government has considered that the 

“necessary” modifications to ensure its “fulfilment of the obligations 

undertaken” under the Hague Convention are those set out in the 

Children’s Act.  It is significant that the Act has already been passed and 

signed by the President.  Accordingly, Parliament has endorsed these 

modifications and expects them to be operative in the near future, most 

likely in early 2008. 
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58. And, as detailed in the Director-General’s Affidavit in support of the 

Application for Leave to Intervene, the Government took the view that prior 

to the Children’s Act becoming law, it was required to do the best that it 

could to effect the procedures required by the Hague Convention. 

Director-General’s affidavit, paras 25 - 26      

59. In our submission, the Government cannot be faulted in this regard.  Such 

interim measures manifest a clear concern on the part of the Government to 

act in good faith in terms of its treaty obligations.  Indeed, the Draft Guide to 

Good Practice under the Hague Convention: Implementation, affirms that 

“good faith” behaviour by States Parties includes their taking of interim 

measures to give effect to the objectives of the treaty.  

60. Accordingly, the interim measures already put in place by the Government 

flow from an appreciation of its duty to act in good faith in respect of the 

Hague Convention, and the passing and signing of the Children’s Act 

demonstrate the Government’s efforts to act in conformity with its 

international law obligations as State Party to the Hague Convention. We 

submit that Parliament must have intended that these measures would be 

treated by the Courts as very weighty factors in the determination of any 

disputes regarding the appropriate procedure to be followed by an applicant 

engaged in an inter-country adoption.  

61. It is respectfully submitted then that any Court – including this Court – 

should be slow to endorse the steps taken by the applicants which are 
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inconsistent with the scheme initiated by Government pursuant to its good 

faith adherence to an international treaty.  And it should, with respectful 

submission, be particularly slow to do so for fear of countenancing similar 

future action by other applicants.  The Hague Convention’s rules are 

binding on the Government because South Africa chose to be a party to the 

Convention. Sight should not be lost of why South Africa felt itself moved to 

join the Convention in the first place.  It did so because the procedural 

safeguards that the Convention imposes are safeguards which the 

Government felt were in the inter-country adoption context a compelling 

and, in terms of section 7(2), constitutionally obligatory means by which to 

protect the best interests of South African children as enshrined in section 

28 of the Constitution.   

62. In those circumstances, we submit that this Court should resist the request 

by the applicants to set aside the order of the Supreme Court of Appeal and 

to endorse their submission that  

“Applicants in such circumstances [as those before this Court] 
thus have an election to approach either the High Court for an 
order in respect of custody and guardianship or the Children’s 
Court for an order of adoption”. 
Applicant’s heads of argument, para 13.3 

63. That is so not only because of the dangers highlighted by the amicus in 

respect of the High Court guardianship route as compared with the adoption 

route through the Children’s Court, a point we emphasise in the following 

section of these heads.   
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64. It is also because to do so would, with respectful submission, be to 

impermissibly trench upon the allocated responsibility of the Legislature and 

the Executive to enter into international agreements on behalf of the 

Republic and to take the necessary domestic steps to act in compliance 

with the obligations set out in the Convention.  What the separation of 

powers requires is that this Court should endorse the scheme that the 

Government has initiated where that scheme is in compliance with its 

Hague Convention obligations.  Only in that way will it be possible to avoid 

Government speaking with two voices.  As Lord Atkin put it in Government 

of the Republic of Spain v SS ‘Arantzazu Mendi’ (The Arantzazu Mendi) 

[1939] AC 256 (HL) at 264:  

“[o]ur state cannot speak with two voices … the judiciary 
saying one thing, the executive another”.   

65. That is particularly so, in our submission, where what the judiciary has been 

asked by the applicants to say is inconsistent with the very international law 

obligations which are binding on the Republic and which animated the 

executive to lay down the structures and procedures for inter-country 

adoptions to take place via the Children’s Court.  

66. We referred earlier to Professor Dugard’s statement that failure to observe 

the provisions of an unincorporated treaty may result in South Africa 

incurring responsibility towards other signatory states.  To avoid incurring 

that responsibility, it is not sufficient in our submission to adopt the stance 

proposed by the applicants.  To overcome the difficulty inherent in the 
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applicants’ choice to approach the High Court for a guardianship order 

rather than to follow the standard procedure via the Children’s Court, the 

applicants argue that the High Court’s inherent jurisdiction to act in the best 

interests of children as their upper guardian ensures adequate protection.  

However, for the reasons comprehensively set out in the amicus’ heads of 

argument, it is apparent that the High Court procedure does not establish 

sufficient safeguards or structures consistent with that required by the 

Hague Convention.   

See Written Submissions of the Amicus Curiae at paras 129 to 
191 

67. In the circumstances, and given the dangers inherent in the High Court 

procedure, we submit that this Court should not endorse the choice made 

by the applicants to bypass the Children’s Court.  

68. Such an endorsement will, as we have previously submitted, place South 

Africa at risk of being responsible at an international level for not properly 

complying with its responsibilities under the Hague Convention. 

69. The endorsement will, moreover, place the Government in an invidious 

position on the international plane.  That is because it will be no excuse 

under international law for South Africa to point to the inherent jurisdiction of 

the High Court and that Court’s guardian role in relation to children to justify 

the failure by it to ensure that the procedures laid down by the Hague 

Convention were followed in respect of Baby RW and/or that such 
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procedures may not strictly and consistently be followed in the future by 

other applicants who “elect” to bypass the structures and procedures that 

the Department has put in place for inter-country adoptions via the 

Children’s Court.   

70. That is because under international law a state may not invoke a provision 

of its internal law as a justification for its failure to carry out its international 

obligations.  This is a general principle of international law and finds its 

application in the law of treaties by virtue of Article 27 of the Vienna 

Convention on the Law of Treaties, 1969.  Ultimately, in our submission, it 

comes back to the question of “good faith” implementation of the Hague 

Convention.  A state will be rightfully accused of lacking good faith in the 

implementation of a treaty when it seeks to avoid or to divert the obligation 

which it has accepted.  The High Court guardianship procedure proffered by 

the applicants as an alternative to the Children’s Court adoption procedure 

amounts to just that: the avoidance or diversion of the obligations which 

South Africa has accepted on the international plane by acceding to the 

Hague Convention.    

 

The effect of international law on the obligations of the Courts 

71. We have submitted that the principle of pacta sunt servanda requires that a 

treaty in force should be performed by the parties to it in good faith.  That 
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principle of international law therefore impacts directly on the Executive and 

must, we submit, be taken into account by this Court in its adjudication of 

this matter. 

72. A further and related reason for upholding the decision of the Supreme 

Court of Appeal is premised on the proper interpretation of the Hague 

Convention. 

73. Article 31(1) of the Vienna Convention on the Law of Treaties, 1969, 

provides that a treaty should be interpreted in good faith. Taken together, 

these rules call for good faith in the interpretation and performance of a 

treaty, and neither rule is open to question.  

74. The principle of “good faith” interpretation, in our submission, impacts 

directly on this Court, since it is this Court which is expected to provide a 

definitive interpretation of the Hague Convention in its determination of this 

matter.  

75. The question of interpretation has been raised because of the stance 

adopted by the applicants in relation to the Hague Convention and the 

principle of the best interests of the child.  To the applicants, the best 

interests of the child standard is to be individualised in respect of Baby RW.  

That is to say, the applicants would have this Court focus on what it 

believes would serve the best interests of RW specifically, without regard 

apparently to the best interests of children generally.   
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76. In relation to the international instruments at issue, the applicants say this: 

“In regard to the role played by international instruments it is, 
we submit, appropriate to consider the [United Nations 
Convention on the Rights of the Child] and the [African Charter 
on the Rights and Welfare of the Child] separately from the 
Hague Convention.  That is because it is possible to distil 
principles from the UNCRC and the African Charter which can, 
in accordance with the approach advocated by this Court in 
Makwanyane supra at [35] and [39], be used as aids in giving 
meaning to the best interests principle.  The Hague 
Convention, however, is a procedural instrument designed to 
give effect to those principles contained in the UNCRC insofar 
as they relate to intercountry adoptions, which requires the 
creation of formal structures within a legislative framework in 
order to give effect thereto”. 
Applicants’ Written Argument, para 194 
 

77. It appears therefore that the applicants are of the view that the Hague 

Convention’s “principles” cannot be “used as aids in giving meaning to 

the best interests principle” and are at best “procedural”; the effect of 

which is that in their submission the majority in the Supreme Court of 

Appeal: 

77.1. “[attached] undue weight to matters of procedure”;  

77.2. “placed an abstract principle that safeguards should be provided 

for the child above a factual consideration in the circumstances 

before it relating to a particular child of (sic) the existence or 

otherwise of actual safeguards for her”; and; 

77.3. “[elevated] international law principles to binding rules of 

immutable application which must be satisfied before all else”. 
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Applicants’ Written Argument, paras 180.2, 198 and 202 

 

78. In our submission the applicants’ interpretation of the Hague Convention is 

to be rejected for the following reasons:  

78.1. The applicants downplay the importance of the Hague Convention as 

a means by which to ensure that the best interests of the child (both 

individually and generally) are met.  That, the Convention makes 

clear in Article 1, which lists as its very first objective the need  

“(a) to establish safeguards to ensure that inter-country 
adoptions take place in the best interests of the child and with 
respect to his or her fundamental rights as are recognized in 
international law”. 
 

78.2. They further fail to properly appreciate that an inter-country adoption 

is an exceptional procedure that by definition involves states and 

which by its nature poses special risks for children, particularly 

children from “sending” states such as South Africa.3  More so than 

                                            
3 As the Director-General points out in his affidavit (at pp. 46-7, paras 79.1 to 79.3) after 
accepting the applicants’ contention that there is a large number of South African orphans and 
children in need of care:  

“The Department is responsible for ensuring that the standards and safeguards 
relating to inter-country adoptions are respected in respect of each and every 
South African child that is removed from his or her country or birth by a foreign 
adoptive parent. … Indeed, it is precisely when there are many children who would 
be available for adoption that there is a risk that unscrupulous individuals or 
organisations would seek to profit from inter-country adoptions without protecting 
the interests of children or indeed persons with ulterior motives might seek to 
adopt children. … It is exactly for these reasons that South Africa – with its large 
number of orphans and children in care – must take seriously its international 
obligations by adhering to the standards and procedural safeguards set out in the 
Hague Convention”. 
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with “ordinary” or “domestic” adoptions, the inter-country adoption is 

a fortiori not an event but a process.  And that process, managed by 

states with due regard to amongst others the principles of subsidiarity 

and comity, is the means of ensuring that the child’s best interests 

are met. In relation to the Hague Convention, it has thus been said 

that:  

 
“[o]ne of it’s basic premises is that adoption is not an 
individual affair, which can be left exclusively to the child’s 
birthparents or legal guardians, or to the protective adoption 
parents or other intermediaries, but rather a social and legal 
measure for the protection of children. Consequently, 
procedures for inter-country adoption should ultimately be the 
responsibility of the States involved, which must guarantee 
that the adoption corresponds to the child best interests and 
respects his or her fundamental rights.” 
Innocenti Digest ‘Inter-country adoption’ (1998). 
 

78.3. Accordingly, in the inter-country adoption context it is neither 

appropriate nor consistent with South Africa’s obligations under the 

Hague Convention for the best interests of the individual child to be 

considered as the predominant factor regardless of what procedure 

has been followed by the applicants.  That is to put things the wrong 

way round.  It is only when the procedure is correctly followed – and 

thereby that the principles of subsidiarity, non-discrimination, 

safeguards to prevent trafficking in children, and comity between 

states are properly balanced – that the interests of all children and 
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the child in issue are best respected, protected, promoted and 

fulfilled.   

78.4. In prescribing that this procedure is to be followed in the specialised 

context of inter-country adoptions is therefore not a limitation of the 

best interests of Baby RW.  On the contrary, as we demonstrate in 

the penultimate section of these heads of argument, it is an 

affirmation of her best interests and all other similarly situated 

children in accordance with the State’s duty under section 7(2) of the 

Constitution as read with section 28. 

79. The correct approach to the Convention, in our submission, and which 

avoids the mistakes committed by the applicants, requires that it be 

interpreted properly by this Court in accordance with the accepted canons 

of treaty interpretation under international law.  

79.1. The Convention should be interpreted in light of its purpose and 

objective. Article 31 of the Vienna Convention on the Law of Treaties 

states that- 

“[a] treaty shall be interpreted in good faith in accordance with 
the ordinary meaning to be given to the terms of the treaty in 
their context and in the light of its object and purpose…The 
context for the purpose of the interpretation of a treaty shall 
comprise, in addition to the text, including its preamble and 
annexes.”  
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79.2. In addition, the Convention should be interpreted as a coherent 

whole, with each provision being interpreted in light of other 

provisions.4  

  

80. We thus submit that the Court’s task is to interpret the written document to 

which the contracting states have committed themselves. It must interpret 

what they have agreed. 

Regina v. Immigration Officer at Prague Airport and another 
(Respondents) ex parte European Roma Rights Centre and 
others (Appellants) [2004] UKHL 55 at para 18 

81. It has no warrant to small-draw the Convention or to limit its effect within the 

domestic plane by finding that it is merely a procedural tool whose 

“principles” can only be “used as aids in giving meaning to the best interests 

principle”.  This would violate the rule, also expressed in Article 31(1) of the 

Vienna Convention, that a treaty should be interpreted in accordance with 

the ordinary meaning to be given to the terms of the treaty in their context. 

82. Properly interpreted, we submit that the Hague Convention gives substance 

to the best interests of Baby RW and to similarly situated children in at least 

the following ways: 

                                            
4 See the statement in Golder v United Kingdom ECHR Ser A (1975) No 18, 14, European 
Court of Human Rights, para 30: “In the way in which it is presented in the ‘general rule’ in 
Article 3l of the Vienna Convention, the process of interpretation of a treaty is a unity, a 
single combined operation”. 
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82.1. The provisions for the designation of a Central Authority (Articles 6 

and 7), for the accreditation of inter-country adoption service 

providers by such Central Authority (Articles 10 – 12) and for 

notification at the time of deposit of the instrument of ratification of the 

Convention of “the identity and functions of the authority or 

authorities which, in that state, are competent to make the 

certification [of an adoption that has been effected]” (Article 

23(2)) indicate that the object of the Convention is to ensure an 

extensive regulatory interest in, and oversight of, the process of inter-

country adoptions as a matter of concern for the executive 

authorities. Article 21 of the Hague Convention goes so far as to 

authorise executive interference with a placement after the transfer of 

the child from his or her country of origin, and, as a last resort, for 

these public authorities to arrange for the return of the child in co-

operation with the Central Authority of the country of origin. 

82.2. The Convention is intended to encourage comity between states 

parties to facilitate co-operation. 

See: Sonderup v Tondelli and Another 2001 (1) SA 1171 
(CC) at para 31 in relation to the similarly intended 
Hague Convention on International Child 
Abduction. 

  

82.3. This system of co-operation amongst Contracting States helps to 

ensure that those safeguards upholding the child’s best interests are 

secured. That is achieved by ensuring the recognition in Contracting 
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States of adoptions made in accordance with the Convention, both as 

a matter of comity between Contracting States, and to safeguard 

children’s interests (Article 1). It is clear that the drafters of the 

Convention intended safeguarding of the right of the child to be 

enhanced by ‘co-operation’ and ‘recognition’. 

82.4. The Convention’s purpose is to serve as an effective tool to prevent 

abuse of, and fraud in, adoption processes. It does so by a variety of 

procedural protections (including matching), the recognition of 

certified adoptions by operation of law, the additional safeguards 

concerning contact between the adoptive and biological parents prior 

to consent and the treatment of information on the child’s origin 

(Articles 14, 15 and 19), prevention of improper financial gains and of 

child trafficking, and the need to keep a record of the background of 

the child (Articles 31 and 32), and the requirement, inter alia, that 

payment is only allowed for costs and expenses thereby prohibiting 

improper financial gain (including remuneration to authorities) 

(Articles 32, 4(c)(3) and 4(d)(4)).  

83. In those circumstances, it is clear that the majority in the Supreme Court of 

Appeal correctly interpreted the Convention.   

84. We accordingly submit that this Court, in accordance with the provisions of 

Article 31 of the Vienna Convention on the Law of Treaties, ought to 

recognise that the Convention properly interpreted sets down procedural 
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requirements that must be read as whole and whose object and purpose is 

to ensure the protection of the best interests of children before, during, and 

after the adoption has occurred in an inter-country scenario. 

85. There is a further ground justifying this interpretation.  That is because such 

an interpretation is required by the Constitution itself.  We say so for three 

related reasons: 

85.1. First: section 28 of the Constitution requires that the best interests of 

the child “are of paramount importance in every matter 

concerning the child”. Given that inter-country adoptions by their 

very nature are “matters” of an exceptional kind and in which the 

child’s rights and interests may be most vulnerable, to give 

paramount importance to the child’s best interests requires a 

specially tailored procedure in which the child’s rights and interests 

may be most effectively protected.  In short: in inter-country adoption 

matters concerning the child, the child’s best interests are given 

paramount importance by the interpretation accorded to the Hague 

Convention by the Supreme Court of Appeal. 

85.2. Second: in interpreting section 28 of the Constitution in relation to the 

specialised field of inter-country adoptions, this Court is enjoined by 

section 39(2) of the Constitution to have regard to international law. 

The phrase “must consider international law” under section 

39(1)(b) imposes an obligation on this Court to refer to and utilise the 
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legal principles under the Hague Convention when performing its 

interpretive task. It is respectfully submitted that appropriate weight 

ought to be accorded the Hague Convention as a binding 

international convention which imposes obligations on South Africa 

and which has received Legislative approval and Presidential assent 

in the form of the Children’s Act.  

85.3. Third: the State (which includes this Court) is duty bound in terms of 

section 7(2) of the Constitution to “respect, protect, promote and 

fulfil the rights in the Bill of Rights”.  We have previously made the 

point that in relation to the complexities, intricacies and dangers 

associated with inter-country adoptions, Baby RW’s and other 

similarly situated children’s interests referred to in section 28(2) will 

best be respected, protected, promoted and fulfilled through the 

careful procedures and safeguards prescribed in the Hague 

Convention to which South Africa is a party. 

86. Finally, there is a suggestion by the applicants that the Supreme Court of 

Appeal’s reliance on the Hague Convention despite the fact that it is not yet 

part of our law is “remarkable” and “disturbing”.  For instance, the 

applicants argue that it is “disturbing” that – 

“[i]ntegral to the reasoning of the majority is their reliance on 
… statements of governmental policy relating to the manner in 
which the Republic purports to implement the formal and 
structural requirements of the Hague Convention despite the 
fact that it is not yet part of our law”;  
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and that Theron AJA stated  

“that despite the fact the Hague Convention has not yet been 
enacted into domestic legislation ‘its provisions cannot be 
disregarded’”.  

They further argue that it is “remarkable” and “disturbing” for Ponnan JA 

to have held, inter alia, that the SCA “should be slow to lend its 

imprimatur to a procedure that ignores the internationally recognised 

safeguards and standards to be found in the Hague Convention”. 

Applicants’ written argument, paras 204, 206 and 210 
 

87. For one thing, as was submitted earlier, the Government is under a duty to 

implement the formal and structure requirements of the Hague Convention 

as an interim measure in compliance with its international law duty to in 

good faith carry out its treaty obligations.  It would be disturbing had it not 

done so. 

88. In any event, courts around the Commonwealth have accepted that 

undomesticated treaties have an “indirect effect” in the exercise of judicial 

discretion in cases involving fundamental rights.   

89. As Lord Steyn put it in R v Secretary of State for the Home Department 

ex p. Simms [2002] 2 AC 115 at 130: 

“But one cannot lose sight that there is at stake a fundamental 
or basic right … In these circumstances even in the absence of 
an ambiguity there comes into play a presumption of general 
application operating as a constitutional principle … This is 
called ‘the principle of legality’.”   
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90. The Canadian Supreme Court in the decision of Baker v Minister of 

Citizenship and Immigration; Canadian Council of Churches et al., 

Interveners 174 DLR (4th) 1999, held an immigration decision to be 

unreasonable for failing to give sufficient attention to the best interests of 

the child, a principle derived from the Convention on the Rights of the Child 

which had been ratified but not directly incorporated into Canadian law.  

L’Heureux-Dube J writing for the majority, referred to the fact that the:  

“values reflected in international human rights law may help 
inform the contextual approach to statutory interpretation and 
judicial review”.   

 

The learned judge concluded: 

“The principles of the Convention and other international 
instruments place special importance on protections for 
children and childhood, and on particular consideration of 
their interests, needs and rights.  They help show the values 
that are central in determining whether this decision was a 
reasonable exercise of the … power.” (at para 71) 
 

91. The New Zealand Supreme Court of Appeal decided in Ashby v Minister 

of Immigration [1981] 1 NZLR 222 (CA) that a ratified but unincorporated 

treaty could legitimately influence an exercise of discretion.  Ashby was 

followed by Tavita v Minister of Immigration [1994] 2 NZLR 257 (CA). In 

Tavita, Crown Counsel conceded that the Minister had not had regard to 

the Convention on the Rights of the Child when making his decision, but 

argued that he did not have to as it was of no effect in the domestic legal 

system.  The Court of Appeal per Cooke P described this argument as: 
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“unattractive, apparently implying that New Zealand’s 
adherence to the international instruments has been at least 
partly window-dressing.” (at 266) 
 

92. The leading Australian case is Minister for Immigration and Ethnic 

Affairs v Teoh [1995] 3 LRC 1.  Teoh was subject to a deportation order to 

his home country once he had served a prison sentence. The High Court of 

Australia granted judicial review of the administrative panel’s decision that 

the hardship to his wife and her seven children did not outweigh the policy 

against serious criminal offending.  The Court held that Australia’s 

ratification of the Convention on the Rights of the Child created a legitimate 

expectation in Teoh and his children that any decision relating to residency 

or deportation would be made in accordance with the principle in the 

Convention which required the best interests of the children to be a primary 

consideration.  Mason CJ and Deane J held as follows:   

 

“Moreover, ratification by Australia of an international 
convention is not to be dismissed as a merely platitudinous or 
ineffectual act, particularly when the instrument evidences 
internationally accepted standards to be applied by courts and 
administrative authorities in dealing with basic human rights 
affecting the family and children. Rather, ratification of a 
convention is a positive statement by the executive 
government of this country to the world and to the Australian 
people that the executive government and its agencies will act 
in accordance with the Convention.  That positive statement is 
an adequate foundation for a legitimate expectation, absent 
statutory or executive indications to the contrary, that 
administrative decision-makers will act in conformity with the 
Convention.” (para 17[b]-[e]) 
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93. The Teoh case has found favour in English courts.  Lord Woolfe MR said 

the following in R v Secretary of State for the Home Department Ex 

parte Ahmed [1998] INLR 570, 583: 

“I will accept that entering into a Treaty by the Secretary of 
State could give rise to a legitimate expectation on which the 
public in general are entitled to rely.  Subject to any indication 
to the contrary, it could be a representation that the Secretary 
of State would act in accordance with any obligations which he 
accepted under the Treaty.” 

See also: R v Uxbridge Magistrates’ Court, Ex Parte Adimi 
(DC), 3 WLR [2000], at 451. 

94. We submit that the principle that emerges from these Commonwealth cases 

and which has application in this matter is that there is nothing disturbing or 

remarkable about the Supreme Court of Appeal’s reliance on the Hague 

Convention in justifying its decision.  On the contrary, we submit that it 

would have been disturbing had it not done so.  
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THE PROCEDURE USED IS CONTRARY TO THE BEST INTERESTS OF 

SOUTH AFRICAN CHILDREN IN GENERAL 

95. The amicus has made extensive submissions on the problems inherent in 

effecting inter-country adoptions via custody and guardianship orders in the 

High Court, as the applicants have attempted to do here.  In particular, the 

amicus has stressed the lack of safeguards inherent in such process, in 

contrast to the Children’s Court route required by section 18(1)(a) of the 

Child Care Act. 

96. We endorse those submissions and submit that they demonstrate 

emphatically why the procedure chosen by the applicants is contrary to the 

best interests of South African children in general.  Given the importance of 

this issue, we summarise briefly the key disadvantages of the High Court 

custody and guardianship process as opposed to adoption via the 

Children’s Court. 

97. With regard to procedural issues: 

97.1. There is no procedure for the automatic participation of a child 

protection agency in the High Court. 

97.2. The High Court is unfamiliar with the relevant law and with the 

guidelines and procedures followed in normal social work practice in 

the process via the Children’s Court. 
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97.3. There is no requirement that the State be involved in the High Court 

proceedings or notified thereof and (as this case amply 

demonstrates) the State may be completely unaware of the 

application and the removal of the child from the country.  

97.4. There is insufficient proof of compliance with subsidiarity, because 

there is no requirement that the managing social worker provides a 

detailed description of the steps taken to find a suitable local 

placement for the child including what networking was done with 

other adoption organisations to find a local placement for the child. 

97.5. There is no guarantee of the independence of the social worker 

providing reports on the adoptive parents as the social worker may 

well be paid for by the prospective adoptive parents. 

97.6. The Children’s Court procedure is more inquisitorial and less formal 

than that of the High Court, and oral evidence may be heard. 

97.7. In the High Court there is no guarantee of confidentiality and privacy 

regarding the identity of the child, as is the case in the Children’s 

Court. 

97.8. There is no mechanism in the High Court to ensure that parental 

consent to the adoption has been given at all and that it has been 

given freely, uninfluenced and fully informed. 

98. With regard to the outcome of the application: 
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98.1. After an adoption order is granted, the child’s placement becomes 

permanent and the child is deemed in law to be the child of the 

adoptive parent as if the child was born of that parent. The child’s 

status within the family is secure and certain.  

98.2. In contrast, a custody and guardianship order does not create the 

same binding relationship between the child and the applicant 

encompassing the full range of rights and responsibilities inherent in 

the parent-child relationship. 

98.3. If the process via the children’s court is followed the child will legally 

be regarded as the adoptive parent’s child in the sending and 

receiving country. 

98.4. In contrast, if a child is removed to a foreign country with a custody 

and guardianship order, it is not certain that an adoption will be 

finalised in the foreign country. The High Court will have relinquished 

its jurisdiction and will have no power to assist the child.  

98.5. An adoption order via the Children’s Court ensures that information 

about the child is preserved and ensures that the child has access to 

that information to effectively protect the child’s right to information 

about his parents. 
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98.6. In contrast, where guardianship orders are granted by the High Court, 

no such information is centrally recorded, and no information is 

archived in South Africa.  

98.7. If an adoption is concluded in the children’s court prior to removal of 

the child, the accredited agency in the receiving state must submit 

follow-up reports to the child protection organisation that facilitated 

the adoption in South Africa for a minimum of two years following the 

adoption.  

98.8. In contrast, there is no mechanism in the High Court that allows the 

High Court to follow-up on the progress regarding the adoption of the 

child in a foreign country.  

99. In the circumstances, we submit that the procedure chosen by the 

applicants is contrary to the best interests of South African children in 

general and should not be approved or upheld by this Court.   
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THE PROCEDURE USED IS CONTRARY TO THE BEST INTERESTS OF 

BABY RW 

100. Much of the applicants’ heads of argument are devoted to demonstrating 

that Baby RW’s best interests would be served by being adopted by the 

applicants rather than spending her childhood or a significant portion 

thereof in institutional care. 

101. However, we submit that this is the incorrect question to ask for two 

reasons. 

102. First, as the evidence provided by the amicus in the High Court and by the 

Director-General in this Court demonstrates, if Baby RW is not to be 

adopted by the applicants, she will be adopted by one of the many South 

African couples who have been approved for adoption, are on a waiting list 

and are hoping for a child precisely like Baby RW.   

102.1. The Director-General’s affidavit demonstrates that there are five 

approved black South African applicants on the waiting list of the 

Johannesburg Child Welfare Society alone. 

Director-General’s affidavit, pp. 37 – 38, paras 67.4.1 – 67.4.4 
 

102.2. The debate is therefore not whether Baby RW’s best interests would 

be served by being adopted by the applicants instead of being 

institutionalised, it is about whether her best interests would be 
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served by being adopted by the applicants as opposed to being 

adopted by one of these prospective South African adoptive parents. 

102.3. That is a debate that plainly cannot take place meaningfully on these 

papers in this Court.  It requires an independent social worker and 

the Children’s Court to investigate these issues, including to what 

extent the principle of subsidiarity affects the outcome given Baby 

RW’s particular circumstances. 

103. Second, and in any event, even if we leave aside other prospective 

adoptive parents and assume that the applicants are the most suitable 

adoptive parents available, the debate about Baby RW’s best interests still 

does not involve asking whether she would be better off with the applicants 

or in institutionalised care. 

103.1. In that case the issue is whether Baby RW’s best interests would best 

be served by this Court granting the custody and guardianship order 

sought in this appeal or by requiring the applicants to approach the 

Children’s Court seeking an adoption order. 

103.2. In this regard, it is abundantly clear on the papers that granting the 

custody and guardianship order sought in this appeal will place Baby 

RW’s best interests at real risk.  As the applicants’ replying affidavit 

itself makes clear: 

“I have also, since the inception of this particular matter, been 
advised by the United States Consulate that it may have 



 53

difficulty with an order of sole guardianship and sole custody, 
notwithstanding that similarly worded orders have been the 
basis upon which visas have been granted in all of previous 
applications. 
In the circumstances, I submit that this Honourable Court 
should exercise its discretion as the Upper Guardian of the 
minor child, [RW], and grant an adoption of her in favour of the 
Applicants herein, as this was in fact that order that we had 
initially been intent on seeking, but were unable to pursue for 
the reasons set out above.” 
Applicants’ replying affidavit, vol 5, p. 430, paras 115-116  
 

103.3. Thus, on the applicants’ own version there appears to be a real risk 

that Baby RW may be unable to return to the US with the applicants if 

a custody and guardianship order were granted, as is prayed for in 

this appeal. 

103.4. This is confirmed and reinforced by the affidavit of the Director-

General. In that affidavit, the Director-General draws attention to a 

document that appears on the US State Department website. 

103.5. The document deals with inter-country adoptions by US citizens of 

South African children and states: 

“Caution: There have been a number of cases in which 
American Citizens have been issued “Guardianship Orders” 
from the South African High Court. These orders do not 
constitute “irrevocable release for adoption and immigration” 
as required by United States Immigration Law. As such, they 
cannot be used for immigration purposes, essentially 
eliminating the possibility of Immediate Relative-4 (IR-4) visas 
(immigrant visas for orphans who will emigrate and be 
adopted in the United States) from South Africa.”  
Director-General’s affidavit, pp. 41 – 42, para 73 and Annexure 
VM6, emphasis added. 
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103.6. The document thus makes clear that a custody and guardianship 

order from the High Court cannot be used to obtain an IR-4 visa.  Yet, 

in the affidavit from Karen Law filed by the applicants, it is made clear 

that: 

103.6.1. The applicants could not obtain an IR-3 visa because these 

are only available where final adoptions have already been 

concluded; and 

103.6.2. It is therefore only an IR-4 visa which the applicants would 

ask for in order to take Baby RW back to the United States. 

Karin Law affidavit, vol 3, pp. 204 – 207, paras 22-6  
 

103.7. Under the circumstances, there appear to be grave doubts about 

whether, were this Court to uphold the appeal, Baby RW could return 

to the US with the applicants. 

103.8. In contrast, were the applicants to successfully adopt Baby RW via 

the Children’s Court, these difficulties would be resolved and Baby 

RW’s best interests would be protected. 

104. Under the circumstances, we submit that it is clear that the procedure 

chosen by the applicants places Baby RW’s best interests at risk.  Not only 

did it prevent the High Court and this Court from making an assessment of 

whether there may be South African couples better suited to adopt Baby 
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RW than the applicants, it also gives rise to a real danger that the 

applicants would obtain custody and guardianship, only to find that they 

cannot take Baby RW back to the US with them. 

105. This is therefore not a case where the best interests of children generally 

and the best interests of Baby RW are opposed.  Rather, it runs contrary to 

the best interests of children generally and of Baby RW for the custody and 

guardianship order sought to be granted. 
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THE APPLICATION BY THE DIRECTOR-GENERAL TO ADDUCE FURTHER 

EVIDENCE 

106. In his application for leave to intervene, the Director-General also sought 

leave from this Court to adduce the evidence contained in the Director-

General’s affidavit, to the extent that such leave was required.   

107. This Court directed that: 

107.1. The application to adduce further evidence would be determined at 

the hearing on 18 September 2007; and 

107.2. Any party wishing to respond to the documents filed by the Director-

General had to do so by 14 September 2007. 

108. We submit that much of the evidence contained in the Director-General’s 

affidavit constitutes evidence falling under Rule 31 of the Rules of this 

Court.  For example, at the very least, the statistics relating to inter-country 

adoptions and the information from the Johannesburg Child Welfare Society 

fall into this category.  As such, now that the Director-General has been 

granted leave to intervene as a party, he is entitled to adduce such 

evidence without obtaining this Court’s leave, by virtue of Rule 31. 

109. However, there are also parts of the evidence contained in the affidavit that 

fall outside the scope of Rule 31.  To that extent, the Director-General 

requires the leave of this Court to adduce such evidence. 
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110. The principles governing the admission of further evidence are dealt with 

comprehensively in the heads of argument filed by the applicants and are 

set out in the decision of this Court in Prince v President, Cape Law 

Society and Others 2001 (2) SA 388 (CC) at 20 – 23.   

111. We submit that the interests of justice plainly require that such evidence be 

admitted by this Court.  The evidence in question is highly relevant to the 

issues for determination in this case.   

112. Moreover, neither the Director-General nor the Department have had any 

opportunity to adduce such evidence before now.  The responsibility for this 

difficulty must lie squarely with the applicants given that it was their choice 

to approach the High Court instead of the Children’s Court and then to do 

so without joining the Department as a party, notwithstanding its manifest 

interest.  It was due to this course of conduct that this is the first time that 

the Director-General is a party to these proceedings.5 

113. It would, we submit, be highly inappropriate for this Court to decide this 

matter on the basis of facts and policy expressed in extracts from radio 

interviews, as the applicants seek to have this Court do, without admitting 

the evidence from the Director-General himself. 

                                            
5 An affidavit from Dr Maria Maboeta of the Department was procured by the amicus in the High 
Court and, to that extent, certain of the Department’s views were previously placed before the 
High Court.  However, that affidavit had a narrow remit as required by the directions of the High 
Court judge and was moreover provided by the Department to assist the High Court at the 
request of the amicus, not as part of a proper intervention with the benefit of the department’s 
own legal advice. 
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114. In any event, this Court has now provided the applicants and other parties 

with an opportunity to answer the affidavit of the Director-General prior to 

the hearing of the matter.  Given this, we submit there can be no suggestion 

of prejudice to the other parties. 

115. Accordingly, we submit that the application by the Director-General to 

adduce the evidence contained in Director-General’s affidavit should be 

granted, to the extent that such leave is required.   
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CONCLUSION AND REMEDY 

116. On the basis of the above submissions, we submit that this Court should not 

countenance and approve the custody and guardianship route followed by 

the applicants in this matter.  The route followed is: 

116.1. Contrary to the provisions of the Child Care Act; 

116.2. Contrary to the rule of law and amounts to impermissible “self-help”; 

116.3. Contrary to South Africa’s obligations under international law and the 

policies and structures put in place by government pursuant to those 

obligations;  

116.4. Contrary to the best interests of South African children in general; 

and  

116.5. Contrary to the best interests of Baby RW in the present case. 

117. We submit further that on the papers before it, this Court cannot properly 

and finally resolve the best interests of Baby RW.   They must be resolved 

in the Children’s Court with appropriate input from all parties concerned, 

including the Department.  This will include the question of whether Baby 

RW’s best interests will be served by an adoption by the applicants or one 

of the many qualified South African prospective adoptive parents who are 

currently on the waiting list to adopt a child precisely like Baby RW. 
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118. Accordingly, we submit that this Court should: 

118.1. dismiss the appeal; and  

118.2. direct the Children’s Court to hear an application for adoption brought 

by the applicants.   

119. This will ensure that Baby RW’s best interests are properly and speedily 

protected – either by adoption by the applicants or by adoption by 

appropriate South African adoptive parents.   It will also put an end to the 

unnecessary delays that have been caused by the procedural course 

adopted by the applicants. 

 

STEVEN BUDLENDER 

MAX DU PLESSIS 

Counsel for the Director-General 

Chambers 

Johannesburg and Durban 

7 September 2007 
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