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1 I am an adult female attorney of the High Court of South Africa practising as 

such as a partner of the firm WYBROW-OLIVER ATTORNEYS, from 49 

Edward Drive, Gillitts, KwaZulu-Natal.  I am the Applicants’ attorney of 

record and duly authorised by them to depose to this affidavit in support of this 

application for leave to appeal to the Constitutional Court.  I do so in particular 

because the Applicants are resident in the United States, and because of 

obvious difficulties and costs in procuring attested affidavits from them.  I will 

however email the Notice of Motion in the form as filed by me and this 

affidavit as signed by my in order to procure confirmatory affidavits by the 

Applicants and will serve and file the originals of these as soon as they are 

received. In the interim, I will cause faxed copies of the confirmatory affidavits 

to be served and filed. 

2 The facts contained herein fall within my personal knowledge save where the 

contrary is stated.   

The Parties 

3 The First Applicant is AD, an adult female full-time homemaker, an American 

citizen who resides at 38454 Stone Eden Drive, Hamilton, Virginia, United 

States of America. 

4 The Second Applicant is DD, an adult male salesperson employed by 

Microsoft who is married to the First Applicant and likewise resides at 38454 

Stone Eden Drive, Hamilton, Virginia, United States of America and who is 

likewise a citizen of the United States of America. 
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5 The First Respondent is DW, who is a pastor and Director of Social Projects 

for His People Church, 20, 7th Avenue, Parktown North, Gauteng and an 

American citizen. 

6 The Second Respondent is CW who is the wife of the First Respondent and 

also a pastor and the Director of Social Projects for His People Church, 20, 7th 

Avenue, Parktown North, Gauteng, and is likewise a citizen of the United 

States of America.  

7 The Third Respondent is THE ROODEPOORT CHILD AND FAMILY 

WELFARE SOCIETY, a Welfare Organisation duly registered in accordance 

with Section 13 of the National Welfare Act 100 of 1978 which has its offices 

at 45 Du Toit Street, Discovery, Florida, Gauteng.   

8 The Centre for Child Law was appointed by the court of first instance as 

Amicus Curiae. 

This Application

9 This is an application for leave to appeal to the above Honourable Court 

against the majority judgments and consequent order of the Supreme Court of 

Appeal under case no. 379/06 delivered on 1 June 2007.  A copy of the 

Supreme Court of Appeal’s judgment is annexed marked “A”. 

10 This matter concerns an application brought by the Applicants in the 

Witwatersrand Local Division in which they sought sole custody and sole 

guardianship of RJW (“R”), a girl born on 11 November 2004.  She was 11 
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months old when the initial proceedings were launched and 2 ½ years old when 

the Supreme Court of Appeal handed down its judgments. 

The Facts 

11 R was found abandoned a few days after her birth, head first in a bucket in the 

veld in the Roodepoort area.  She was found there on 14 November 2004 by a 

Mr Mazivila who summoned the police.  They then took R to the premises of 

the Third Respondent, and then to the Leratong Hospital.  Two days after she 

was found, on 16 November 2004, the Third Respondent made an application 

to the Commissioner for Child Welfare Roodepoort that R be placed in the care 

of the First and Second Respondents who had established “Baby Haven”, a 

place of safety and a home for abandoned babies.  R has been in the care of the 

First and Second Respondents ever since.   

12 Although the Third Respondent advertised R’s circumstances in the local 

media and made enquiries at all local hospitals and police stations as well as 

the Bureau of Missing Persons, no information about R could be established 

nor had any enquiries been made about her.  The fact of her abandonment was 

also televised in the hope that her family might be found.  The police were 

furthermore unsuccessful in tracing her parents.  The Third Respondent did not 

at the time have any prospective adoptive parents for the child, and since then 

it itself has not been able to find any.  

13 Although very fond of R, the First and Second Respondents had other children 

to care for at Baby Haven as well as their own six children.  They were 

consequently unable to offer R the kind of permanence that a permanent 
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placement within a family could provide.  Unless ultimately adopted, she faces 

childhood in an institution.   

14 The First and Second Applicants were members of the same church in the 

United States of America as the First and Second Respondents.  When the First 

and Second Respondents left Virginia and moved to Johannesburg, the First 

and Second Applicants maintained contact with them and travelled to 

Johannesburg in July 2005 to spend time with them.  During that time they 

were introduced to R and became very attached to her.  Upon learning about 

her history they became determined to make a difference in her life.  They 

consequently approached an independent South African social worker in 

private practice, Mrs Margaretha Johanna Hanekom (with whom the 

Applicants had no prior relationship), to conduct an investigation into R’s 

background and ascertain whether her best interests would be served were she 

to be permanently placed with the Applicants.  Mrs Hanekom had some 30 

years’ experience, 23 of which involved adoption during the course of which 

she had placed over 460 children with adoptive parents.  The mandate Mrs 

Hanekom received was to conduct her investigations in conjunction with the 

Third Respondent.   

15 Mrs Hanekom conducted an investigation during the course of which she : 

 confirmed that the Third Respondent had no other adoptive parents available locally 

with whom R could be permanently placed; 

 confirmed that proper steps had been taken to advertise R’s abandonment at local 

hospitals, in the local press and through the South African Police Services; 
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 studied an extensive home study compiled by an organisation called Autumn 

Adoptions Incorporated of Alexandria, Virginia, an adoption agency holding a licence 

from the Department of Social Services in the Commonwealth of Virginia as a child-

placing agency, as well as substantial supporting documentation they supplied 

therewith; 

 conducted in-depth interviews. 

16 In consequence of the aforegoing she concluded that the Applicants would be 

suitable parents for R and that it would be in her best interests that she be 

placed in the care of the Applicants who had been married to one another for 

over seventeen years and had six biological children of their own.   

17 The Applicants feel strongly about adoption as the First Applicant had an older 

brother who was placed for adoption at birth and her older sister gave a child 

up for adoption whilst in College, whilst the Second Applicant’s father was 

adopted at a young age.   

18 The First and Second Applicants are African-Americans who have been 

interested in African culture throughout their lives and have studied African 

culture closely.  They intend raising R with in-depth knowledge of her roots 

and her history and to travel back to South Africa with her in the future so that 

she can develop an intimate knowledge of her country of origin.  Should she 

wish in adulthood to live and work in Africa, and South Africa in particular, 

they would wish her to have every opportunity so to choose.  As already noted, 

since birth, R has been raised by English-speaking Americans who are 

practising Christians.  The Applicants’ race, religion and language are the same 

as R’s. 
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19 The Applicants have been extensively interviewed and counselled by Autumn 

Adoptions Inc. of Virginia and a detailed assessment was conducted by Ms 

April Williams-Jackson, a professional social worker of 20 years’ experience 

which concluded that the Applicants were suitable adoptive parents.  The U.S. 

Citizenship and Immigration Services have approved the adoption by the 

Applicants of up to two orphans from South Africa. 

20 The Applicants have maintained regular contact with R since their introduction 

to her and a bond has been established between them.  They are devoted to her,  

to the hope of taking her into their existing family, and to the prospect of 

giving her a life of opportunity while retaining every possible connection with 

her roots in Africa. 

The Legal and Regulatory Framework

21 In order to understand the reason why the Applicants adopted the course of 

applying to the High Court for sole custody and sole guardianship rather than 

approaching the Children’s Court for an adoption order, it is necessary to set 

out the legislative framework within which the application was made and 

which still exists at present.   

22 The High Court is the upper guardian of minors and is empowered and under a 

duty to enquire into all matters concerning the interests of minor children.  It 

may make orders for custody and guardianship and does so on a daily basis.  

The Children’s Court is a creature of statute established by the Child Care Act 

No. 74 of 1983 (“the Child Care Act”) and presided over by magistrates.  

Chapter 4 of the Child Care Act deals with adoptions and section 18(1) of the 

Child Care Act provides that an adoption of a child shall be effected by an 
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order of the Children’s Court of the district in which the child concerned 

resides.   

23 Section 18(4) of the Child Care Act precludes a Children’s Court from granting 

an application for adoption unless it is satisfied as to certain factors, those 

relevant to the present application being : 

 That the Applicants are qualified to adopt the child and possessed of adequate 

means to maintain and educate the child; 

 That the Applicants are of good repute and persons fit and proper to be entrusted 

with the custody of the child; 

 That the proposed adoption will serve the interests and conduce to the welfare of the 

child. 

24 Section 18(1)(f) of the Child Care Act precluded the adoption of children born 

of South African citizens by non-citizens.  This Court, in Minister of Welfare 

and Population Development vs Fitzpatrick 2000 (3) SA 422 (CC) 

confirmed an order made by the High Court of The Cape of Good Hope that 

section 18(4)(f) of the Child Care Act was inconsistent with the Constitution 

and therefore invalid.  It expressly declined to confirm an order which had been 

made by the court a quo suspending the order of invalidity for a period of two 

years in order to allow Parliament to correct the defect in the legislation.  This 

court declined to confirm the suspension because it found that there were 

legislative safeguards in place to protect children in the event of intercountry 

adoptions.   
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25 It is not without significance in the context of this application, that Fitzpatrick 

was a British national who had lived in South Africa for three years but who 

expected to be transferred to the United States.  He wished to adopt a child but 

was precluded from doing so by the impugned section of the Child Care Act.  

The court a quo in that matter had, with the support of the Minister of Welfare 

and Population Development, appointed Fitzpatrick and his wife as joint 

guardians of the child and awarded them joint custody.  The Applicants in the 

present proceedings, it is to be noted, sought and were refused just such an 

order relating to guardianship and custody.  This Court raised no question in 

the Fitzpatrick matter that what had been done by the High Court in that case 

was ultra vires or in any way improper.   

26 At the time that this Court decided the matter of Fitzpatrick, the Republic had 

already ratified the United Nations Convention on the Rights of the Child 

(“UNCRC”) as well as the African Charter on the Rights and Welfare of the 

child (“the African Charter”).  The former was ratified in 1995 and the latter in 

2000.   The Republic only however acceded to the Hague Convention on the 

Protection of Children and Co-Operation in respect of Intercountry Adoptions 

(“the Hague Convention”) on 21 August 2003, more than three years after this 

Court decided the matter of Fitzpatrick.   

27 Article 21 of the UNCRC deals with adoption including intercountry adoption.  

It provides1 that inter-country adoption is an alternative means of a child’s care 

                                            

1 “Article 21 

State Parties which recognise and/or permit the system of adoption shall ensure that the best interests of 

the child shall be the paramount consideration and they shall: 
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if the child cannot be placed in a foster or an adoptive family or cannot in any 

suitable manner be cared for in the child’s country of origin.  Article 21 is also 

concerned that State parties ensure that the child concerned in an inter-country 

adoption enjoys safeguards and the standards equivalent to those existing in the 

case of national adoption.   

28 The recognition in Article 21 that inter-country adoption is an alternative to 

domestic arrangements is an expression of part of the principle of subsidiarity 

which principle this Court pointed out in Fitzpatrick must be taken into 

                                                                                                                                

(a) ensure that the adoption of a child is authorised only by competent authorities who determine, 

in accordance with applicable law and procedures and on the basis of all pertinent and reliable 

information, that the adoption is permissible in view of the child’s status concerning parents, 

relatives and legal guardians and that, if required, the persons concerned have given their 

informed consent to the adoption on the basis of such counselling as may be necessary; 

(b) recognise that inter-country adoption may be considered as an alternative means of child’s care, 

if the child cannot be placed in a foster or an adoptive family or cannot in any suitable manner 

be cared for in the child’s country of origin; 

(c) ensure that the child concerned by inter-country adoption enjoys safeguards and standards 

equivalent to those existing in the case of national adoption; 

(d) take all appropriate measures to ensure that, in inter-country adoption, the placement does not 

result in improper financial gain for those involved in it; 

(e) promote, where appropriate, the objectives of the present article by concluding bilateral or 

multilateral arrangements or agreements, and endeavour, within this framework, to ensure that 

the placement of the child in another country is carried out by competent authorities or organs.” 
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account when assessing the best interests of the child in light of Article 21 and 

section 39(1)(b) of the Constitution.2  

29 The precise content and nature of the principle of subsidiarity in the context of 

inter-country adoptions was not extensively defined by this Court in 

Fitzpatrick but Goldstone J who delivered the judgment on behalf of the Court 

held that3  “the concerns that underlie the principle of subsidiarity are met 

by the requirements in section 40 of the Act that courts are to take into 

consideration the religious and cultural background of the child, on the 

one hand, and the adoptive parents, on the other”.  This dictum when read 

with footnote 13 of the Fitzpatrick judgment suggests, I submit, that the 

principle of subsidiarity is aimed at matching the circumstances in the child’s 

country of origin as well as religious and cultural background of the child 

concerned to the prospective foster or adoptive parents or the persons into 

whose custody he is likely to be placed or transferred.  It is not, I submit, an 

immutable and inflexible rule to the effect that any domestic measure must 

automatically be preferable to an inter-country adoption.  Fitzpatrick reveals 

that it has at its heart the principle that it would ordinarily serve a child’s best 

interests to be placed in circumstances which match, as closely as possible, 

those from which the child has come. 

30 Article 24(b) of the African Charter recognises intercountry adoption as a last 

resort which may be considered as an alternative means of a child’s care if the 

                                            

2 Fitzpatrick supra, paragraph [32], Footnote 33 

3 At paragraph [32] 
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child cannot be placed in a foster or an adoptive family or cannot in any 

suitable manner be cared for in the child’s country of origin.4   

31 With a view to giving effect to the provisions of the UNCRC, the Republic 

acceded to the Hague Convention on the 21 August 2003.  The Hague 

Convention is designed to ensure that inter-country adoptions are made in the 

best interests of the child and provides for the establishment of a number of 

formal structures in order to facilitate this process.  In brief, the Hague 

Convention envisages the establishment of central authorities to determine, 

after possibilities for the placement of the child within the state of origin5 have 

been given due consideration, that an inter-country adoption is in the child’s 

best interests.  This determination must be made by a central authority 

designated by the contracting State to discharge the duties which are imposed 

by the Convention upon such authorities.6    

 

4 Article 24 reads, in relevant part:  “States Parties which recognize the system of adoption shall ensure 

that the best interest of the child shall be the paramount consideration and they shall :   

(a) ... 

(b)  recognize that inter-country adoption in those States who have ratified or adhered to the International 

Convention on the Rights of the Child or this Charter, may, as the last resort, be considered as an 

alternative means of a child’s care, if the child cannot be placed in a foster or an adoptive family or 

cannot in any suitable manner be cared for in the child’s country of origin”. 

5 Article 4(b) of the Hague Convention 

6 Article 6 of the Hague Convention 
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32 The Republic has adopted the Hague Convention but  - almost four years after 

accession – still has not yet made it part of its municipal law.7  Nor has the 

UNCRC nor the African Charter been embodied in municipal law.  This fact 

has certain important consequences.  Firstly, the central authority envisaged in 

the Hague Convention as being essential to the facilitation, processing and 

evaluation of intercountry adoptions, does not exist in the Republic.  There is 

therefore no legal framework at present pursuant to which applications for 

intercountry adoptions can be made which ensure compliance with the Hague 

Convention and the international charters to which I have referred.   

33 Goldstone J, in Fitzpatrick supra recognised the difficulties created by the 

apparent legislative lacuna which resulted from the fact that neither the 

UNCRC nor the African Charter had been made part of our law, but stated that 

until such time as amended legislation, administrative infrastructure and 

international agreements were in place foreign applicants would merely have a 

greater burden in meeting the requirements of the Child Care Act than they 

would have thereafter in that they would have to rely on their own efforts and 

resources in placing all relevant information before the Children’s Court.8   

34 Whilst it was possible for an applicant to produce evidence to show that the 

principles underlying the charters under consideration in Fitzpatrick had been 

met in the context of determining the best interests of a particular child, 

proving or ensuring such compliance after South Africa’s accession to the 

                                            

7 The Hague Convention on the Civil Aspects of International Child Abduction is a separate convention 

and has been made part of South African law by Act 72 of 1996. 

8 Fitzpatrick supra at [34] 
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Hague Convention is a different matter altogether.  This is because the Hague 

Convention largely provides a structural and procedural framework within 

which intercountry adoptions should occur but neither the structures the Hague 

Convention envisages, nor the procedures it stipulates, yet exist as part of our 

law.  Compliance with the letter of the Hague Convention is consequently 

impossible.  The best that can now be done, in order to satisfy the requirements 

set in Fitzpatrick, is to consider the aim which the Hague Convention seeks to 

achieve when evaluating what is in the best interests of the particular child. 

35 Parliament has passed the Children’s Act 38 of 2005 (“the Children’s Act”) 

which will provide inter alia for inter country adoptions and give effect to the 

Hague Convention.  The Children’s Act has however yet to come into force 

and the legislative and administrative measures that the Minister of Welfare 

and Population Development envisaged in the Fitzpatrick case in 2000 could 

be in place within a period of two years are still conspicuous by their absence.  

Section 24 of the Children’s Act specifically provides for applications to the 

High Court for orders granting guardianship but section 25 dictates that when 

such an application is made to the High Court by a non-South African citizen it 

must be regarded as an intercountry adoption.  Section 261 of the Children’s 

Act sets certain pre-requisites for the granting of an intercountry adoption, one 

of which is that the name of the child must have been on the Register of 

Adoptable Children and Prospective Adoptive Parents for 60 days and no fit 

and proper adoptive parent for the child is available in the Republic.  The 

Register is to be created in terms of s 232 of the Children’s Act.  No 

regulations to implement the Children’s Act when it ultimately comes into 

force have yet been published.   

36 Despite the fact that the Hague Convention has not yet been made part of South 

Africa’s municipal law as the Children’s Act has yet to come into operation, 

Government agencies have purported to designate an “Interim Central 



Page 15 

 

Authority” which purports to perform the functions of a Central Authority 

properly designated as stipulated in the Hague Convention.  This “Interim 

Central Authority” has no working agreements with the United States of 

America but does have working agreements with certain countries particularly 

Scandinavian countries and Botswana.  In the result, despite lacking any 

official status the “Interim Central Authority” purports to fulfil the function of 

a Central Authority duly designated in accordance with the provisions of the 

Hague Convention and to facilitate intercountry adoptions predominantly with 

countries with which it has working agreements.   

37 There is at present however no central register of children available for 

adoption or of prospective adoptive parents. 

38 The effect of the above is that certain Children’s Courts recognise the status of 

the “Interim Central Authority” and regard themselves as bound by the body’s 

instructions whilst others, in my submission correctly, do not.  Those 

Children’s Courts that do take cognisance of and afford the “Interim Central 

Authority” status and deference include the Johannesburg Children’s Court 

within the jurisdiction of which R resides.   

39 The firm in which I am a partner specialises in the inter-country placement of 

children and I am therefore acutely aware of the attitude adopted by various 

Children’s Courts as well as the Department of Social Development (“the 

Department”).  I was involved in a matter in which guidance had been sought 

from the Department about whether it was possible to proceed with an 

American family’s application for adoption in the Children’s Court.  In that 

matter, an email, originating from Rose Mnisi of Mrs Bloem’s office of the 

Department and was forwarded to my client. A copy is annexed marked “B” 

and formed part of the record in the court a quo and in the Supreme court of 
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Appeal.  In the email, the Department records in terms that since the 

Department does not have any working agreement with the United States of 

America, the Department did not think it would be possible even to look at the 

possibility of inter-country adoption.  This is but one example of the 

Department’s policy position which has been made very clear to me over 

several years.   

40 During the course of the litigation in the Court a quo I contacted Mrs Raath 

who is the Johannesburg Commissioner of Child Welfare and she informed me 

that the Children’s Court in Johannesburg had a policy decision in place not to 

allow any adoptions from South Africa to the United States of America via the 

Children’s Court unless she had authority of the “Interim Central Authority”.  

She invited me to phone Mrs Bloem who confirmed this policy. 

41 I have practised in the field of inter-country adoptions for more than eleven 

years and to my knowledge only certain Children’s Courts appear to be 

allowing certain intercountry adoptions but not to the United States of 

America.   

42 By reason of my previous experience and the Department’s policy I was well 

aware any application to the Children’s Court in Johannesburg was doomed to 

failure, I advised the Applicants to proceed by way of an application for sole 

custody and sole guardianship to the High Court which in any event had 

inherent jurisdiction to deal with these matters.  I had previously obtained 

several such orders for foreign nationals in various divisions of the High Court 

including the Witwatersrand Local Division. 



Page 17 

 

43 In adopting this course of action, the Applicants were made well aware of the 

fact that custody and guardianship are different conceptually and in their legal 

consequences to adoption.  They made it plain to the court a quo that they 

intended to formally apply to adopt R once they got to America.  The prospects 

that they would achieve this end were excellent, already having been approved 

as prospective adoptive parents in the State of Virginia. 

Proceedings in the Witwatersrand Local Division

44 The Applicants approached the Witwatersrand Local Division of the High 

Court of South Africa under case number 2005/25316, and sought an order 

awarding to them sole custody and sole guardianship of R together with certain 

ancilliary relief which included an order authorising them to leave South Africa 

with R with a view to adopting her in the United States of America.  All of the 

Respondents supported the application but Goldblatt J approached the Centre 

for Child Law and appointed it as amicus curiae as he expressed concern that 

the orders sought would “enable the Applicants to avoid the South African law 

relating to adoption”.  He sought particular assistance from the amicus in 

regard to the Hague Convention and the present position in South Africa 

regarding intercountry adoption. 

45 The amicus filed heads of argument and affidavits deposed to by Dr Maria 

Mabetoa the Chief Director : Children, Youth and Families in the national 

Department of Social Development and Pamela Wilson, a registered social 

worker employed by the Johannesburg Child Welfare Society.  The amicus 

sought to argue as a matter of policy as well as law that applications for sole 

custody and sole guardianship in situations such as these were generally 

improper and should only be granted in exceptional circumstances subject to 

certain safeguards. 
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46 Goldblatt J, in a judgment delivered on 21 April 2006, dismissed the 

application holding that it was not for the High Court to decide what was in the 

best interests of the child but that this had to be done in accordance with the 

adoption procedures set out in terms of the Child Care Act 74 of 1983. 

The Judgments delivered by the Supreme Court of Appeal 

47 With the leave of the court of first instance, the Applicants noted an appeal to 

the Supreme Court of Appeal.  Judgment in the appeal was delivered on 1 June 

2007 and a copy of the judgments delivered in the matter has been annexed 

marked “A”.   

48 The Supreme Court of Appeal found that the Applicants’ suitability as adoptive 

parents was not in dispute, that the evidence established they were fit and 

proper persons to adopt, had sufficient means to maintain R and were “'caring 

and decent persons who for purely altruistic purposes' wish to adopt R”.9   

49 The five-member court nonetheless dismissed the appeal by a majority of one.  

Four of the judges who heard the appeal delivered separate judgments. 

50 Theron AJA delivered a judgment in terms of which she found that the central 

issue in the appeal was whether it was in R’s best interests to grant the order 

sought or to require that an application for her adoption be made in the 

                                            

9 SCA Judgment [4] 
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Childrens’ Court.10  She formed the view, with which Snyders AJA concurred, 

that the grant of the order sought by the Applicants would result in the sanction 

by the Supreme Court of Appeal of an alternative route to inter-country 

adoption under the guise of a custody and guardianship application and that it 

was an unsavoury form of bypassing the system and jumping the queue11.   

51 Theron AJA held that the bond which had been established between R and the 

Applicants should not come into the reckoning at all.12 

52 Theron and Snyders AJJA appear to have come to this conclusion by using the 

UNCRC, the African Charter and the Hague Convention as their touchstones.  

They found that just because the conventions were not part of our law this did 

not mean they could be ignored13.  The learned Acting Judges of Appeal found 

that the court was enjoined, in terms of section 28(2) of the Constitution to 

consider the rights of children generally and the effect the court’s order might 

have on other children14 and that the enquiry was not limited to what was in 

R’s particular interests. 

 

10 SCA judgment [4] 

11 SCA judgment [25] 

12 SCA judgment [25] 

13 SCA judgment [11] 

14 SCA judgment [13] 
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53 On this basis Theron and Snyders AJJA concluded that it was in the best 

interests of children generally that inter-country adoptions were effected in 

accordance with the principles of these international instruments.15 

54 The learned Acting Judges of Appeal found the affidavits of Mabetoa and 

Wilson which had been procured by the amicus established that this particular 

case could have been properly dealt with in the Children’s Court as there were 

proper policies and regulations in place and that intercountry adoptions to 

Americans were taking place, Wilson having stated that she had been 

personally involved in three such adoptions since 2001.16 

55 Theron AJA appears to have identified three distinct principles from the 

international instruments :- 

55.1 subsidiarity; 

55.2 the provision of safeguards equivalent to those afforded by local adoption 

law; 

55.3 the best interests of children. 

 

15 SCA judgment [77] 

16 SCA judgment [19] and [20] 
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56 It is apparent from her judgment that Theron AJA viewed subsidiarity as a 

principle which required immutably that domestic measures be given 

preference over inter-country adoption.  Her approach was consequently that 

unless it could be established that suitable care could not be found in the 

child’s country of origin, the appeal had to fail, all other considerations 

notwithstanding.17 

57 In the light of this approach Theron AJA found that the Applicants had to fail 

as they had not established that no suitable care at all could be found in South 

Africa. 

58 Insofar as the question of safeguards is concerned, Theron AJA found that the 

order sought would sanction an inter-country adoption without the necessary 

safeguards afforded by domestic and international law.  The only basis upon 

which she expressed this view appears to have been related to United States 

immigration law.  As Heher JA in the minority judgment pointed out 

however18, the Virginia Family Law system is such as to provide every 

safeguard to R and because the United States has diplomatic relations with 

South Africa, Virginia gives full faith and credit to the order of a South African 

court awarding sole custody and sole guardianship. 

59 Theron AJA’s judgment reveals that she viewed the enquiries into subsidiarity 

and safeguards as discrete and self-standing and not as two of several factors to 

be taken into account in determining what was in R’s best interests.   

 

17 SCA judgment [22] 
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60 Theron AJA further held that even if Children’s Courts would not grant an 

inter-country adoption the Applicants should still have approached that court 

and then taken the matter on review or appeal.19 

61 Ponnan JA concurred with the judgment of Theron AJA but defined the real 

issue as relating to the procedure adopted by the Applicants and the form 

chosen to press their claim.  He specifically stated that what the Applicants 

ultimately sought was in effect an inter-country adoption which they hoped to 

achieve through the guise of some other application.20    

62 The three learned judges of appeal comprising the majority (Ponnan JA, 

Theron AJA and Snyders AJA), appeared to have regard to the fact that the 

Children’s Act No. 38 of 2005 which was signed into law on 8 June 2006 but 

had not yet come into operation, would require that all applications for custody 

and guardianship of minor children by foreign nationals be treated as inter-

country adoptions and that courts should not sanction a procedure which they 

found flies in the face of South Africa’s treaty obligations.  Although accepting 

that the Children’s Act was not yet in force Ponnan JA held that the Supreme 

Court of Appeal should be slow to lend its imprimatur to a procedure which 

ignored the international safeguards and standards to be found in the Hague 

Convention, notwithstanding that these – four years after accession – still did 

not form part of South African domestic law. 

 

18 SCA judgment [99] and [100] 

19 SCA Judgment [20] 

20 SCA Judgment [81] 
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63 Against these views Heher JA delivered a strongly-worded dissenting 

judgment in which Hancke  AJA concurred.  Heher JA held that the Applicants 

had been well-advised in the circumstances to approach the High Court.21  

Heher JA held that the approach of the judge a quo was an unsatisfactory 

triumph of form over substance.  As the Applicants had made it clear that they 

intended to apply for an adoption order in the United States in due course, 

Heher JA found that the application was not a disguised attempt at 

circumventing the adoption laws.22  He held that as the High Court is the upper 

guardian of minors and is empowered and under a duty to enquire into all 

matters concerning the best interests of children, it was entitled to make an 

order for custody and guardianship, was competent as to jurisdiction to hear the 

application and should not have adopted the formalistic approach of the court a 

quo but instead investigated what was in R’s best interests.23   

64 Heher JA made it clear however that in an application such as that which was 

before him, the High Court needed to ensure that the fullest protection was 

afforded to the child: thus any order which it might make, needed to have been 

preceded by an investigation which satisfied the court that no reasonable 

enquiry remained unanswered.  In addition, as the Applicants sought an order 

which would enable them to control the future of the child beyond the 

protection of South African law, although the Applicants did not seek an order 

for adoption, the case which they presented should nevertheless have been 

measured against the standards which they would have been obliged to meet if 

 

21 SCA judgment [33] 

22 SCA Judgment [35] 

23 SCA Judgment [36] and [37] 
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they had done so, these being the factors set out in section 18(4) of the Child 

Care Act.24   

65 The learned Judge of Appeal analysed these factors in some detail and 

concluded that the Applicants had met every one of them and that it was 

overwhelmingly in R’s best interests that the order be granted and the appeal 

succeed.  The learned Judge of Appeal found that the substantial value to R of 

a stable, happy and potentially prosperous future and the enormity of the 

deprivation and prejudice which she would suffer if no adoptive parents should 

come forward in South Africa far outweighed the sum of formal compliance 

with the Child Care Act and various speculative possibilities, there being no 

evidence at all of anyone other than the Applicants having shown any interest 

in R.   

66 Heher JA also found that the substance of the international law interests which 

sought to achieve the child’s best interests through formal structures had been 

achieved, despite the present structural shortcomings which should not be laid 

at the Applicants’ door.25 

67 In a separate judgment Hancke AJA concurred with the judgment of Heher JA 

and stated that unless the setting aside of the court order was likely to result in 

a real benefit to R her best interests were merely being held to ransom for the 

sake of legal niceties and that an adoption in South Africa would confer no 

 

24 SCA Judgment [38] and see paragraph 21 supra 

25 SCA judgment [55] 
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material advantage on the child which she could not obtain by adoption in the 

State of Virginia.26 

68 Not one of the learned judges in the Supreme Court of Appeal in any way 

questioned the Applicants’ suitability as guardians and custodians or the fact 

that placing R in the Applicants’ care would greatly be to her advantage.  That 

this is an exceptional case, in which there is and can be no serious factual 

dispute and no consequential doubt at all as to the best interests of the 

particular child, will be apparent. 

Events subsequent to the delivery of the judgment in the Supreme Court of Appeal 

69 I have been advised that new evidence will only be considered on appeal in 

very limited circumstances provided the requirements for its reception have 

been met.  Certain events which transpired subsequent to the delivery of the 

judgment in the Supreme Court of Appeal are however pertinent and, in my 

view, meet the criteria for admissibility.  

70 The majority in the Supreme Court of Appeal appears to have placed reliance 

on the evidence of Wilson and Mabetoa for their finding that the Applicants 

could and should have made application to the Children’s Court for adoption as 

regulations and procedures were in place to govern such an application as well 

as for their finding that the placement to America was something which could 

validly have been ordered by the Children’s Court.  Subsequent to these 

findings, both Wilson and Mabetoa have made public admissions on radio to 

                                            

26 SCA Judgment [99] and [100] 
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the effect that the Department of Social Welfare and indeed the Children’s 

Courts do not at present have all the necessary systems in place effectively to 

process applications for intercountry adoptions and that, in any event, an 

application for an intercountry adoption with the United States of America 

would not succeed at present because South Africa does not have a working 

relationship with the United States of America. 

71 This evidence may well be relevant to the just determination of this appeal in 

that it demonstrates that the majority’s reliance on the evidence of Wilson and 

Mabetoa in this regard was ill founded and the likely result of an approach to 

the Children’s Court may well be relevant as one of the factors to which regard 

must be had in determining the best interests of R.   

72 By virtue of the aforegoing the Applicants seek the leave of this Court to 

introduce as new evidence transcripts of two radio talk shows, one held on 

Metro FM on the 5th of June 2007, a transcription of which is annexed hereto 

marked “C” and one on Radio 702 held on 13 June 2007, a copy of the 

transcription of which is annexed hereto marked “D”.   

73 I have annexed the whole of the transcripts in order to place the remarks of the 

deponents in context but wish to refer this court to specific passages therefrom.  

It is these paragraphs, I submit, that are relevant and to which regard should be 

had as new evidence.   

74 During the talk show on Metro FM, Dr Mabetoa stated that :- 
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 Intercountry adoptions would only be allowed in exceptional cases27; 

 The Department did not have a data base of all parties willing to adopt 

children or the children who were adoptable and that the systems were 

not in place to implement the Children’s Act, in fact, the Department 

needed to get its “ducks in a row to ensure that once it (the Children’s 

Act) is promulgated we have all the systems in place”28; 

 At the moment intercountry adoptions were very tricky because the 

Department did not have proper mechanisms in terms of legislation to 

follow up on the foreign countries to which the adopted children 

moved29; 

 The Department did not have working agreements with the United States 

and that it would have made a difference to the application had the 

potential adoptive parents come from a country that had an agreement 

with South Africa.30 

75 In so far as Wilson is concerned, she appeared on the Metro FM talk show as 

well as on the Radio 702 talk show.  In these she stated:- 

 

27 Annexure “C” page 8 line 15 

28 Annexure “C” page 12 line 19 - 25 

29 Annexure “C” page 14 lines 2 - 6 
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 That Johannesburg Welfare Society only worked with three countries31; 

 That South Africa is at the moment not working with America so that the 

only way American applicants could achieve placement of a child was by 

going the guardianship route which was in Wilson’s view “not an 

acceptable route in terms of South African adoption law”.  In the 

circumstances, even if the Applicants had gone the route via the 

Children’s Court “they probably would have not been allowed to adopt 

this child because at the moment, as I say, we are not working with 

America.  It might change in the future but at the moment that is the 

policy of the country”32 

 South Africa was still trying to establish the channels and systems to 

facilitate intercountry adoption33; 

 There is at present a moratorium on entering new agreements with new 

countries and that this moratorium would only be reviewed when a 

 

30 Annexure “C” page 20 lines 9 – 11 & 20 - 25 

31 Annexure “C” page 14 line 22 

32 Annexure “D” page 12 lines 16 - 25 

33 Annexure “D” page 22 line 23 to page 23 line 1 
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central authority was created with infrastructure, and the Children’s Act 

became viable and capable of implementation in practice.34 

 Certain Government agencies did not have the infrastructure to process 

intercountry adoptions because this was an intense process and 

manpower and resources were limited.35 

 As matters stand at present, the door is essentially completely closed for 

applicants from the United States as the legislation is still busy being 

formulated, systems are still being put in place, infrastructure being built 

up, a moratorium on working agreements is in place and a full process of 

accreditation still needs to be finalised.36 

76 These public pronouncements demonstrate, I submit, that the majority’s 

reliance on the evidence of Mabetoa and Wilson insofar as it supported their 

conclusion that it was both possible and desirable for the Applicants to 

approach the Children’s Court rather than the High Court was ill founded and 

that R’s best interests would not be served by forcing the Applicants into an 

exercise in futility. 

 

34 Annexure “D” page 23 lines 13 – 18; page 27 line 8 - 12 

35 Annexure “D” page 24 line 18 to page 25 line 6 

36 Annexure “D” page 27 line 8 to page 28 line 12 
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77 As the interviews transcribed on annexures “C” and “D” hereto were only 

conducted after the Supreme Court of Appeal handed down its judgments, it 

was obviously not possible for the Applicants to adduce this evidence at an 

earlier stage.  As the statements are made by the deponents to the affidavits as 

introduced by the amicus, there can be no prejudice to any of the parties by the 

reception of the evidence at this stage. In addition, for the reasons set forth in 

paragraphs 72 and 75 above, I submit that the new evidence, whilst it might not 

be finally dispositive of the issue is relevant thereto and ought to be admitted in 

the interests of justice.   

Constitutional Matters 

78 The decision of the Supreme Court of Appeal and the divergent judgments 

delivered in support thereof and dissenting therefrom raise important 

constitutional matters.   

 The effect of the approach of the majority is to find that the High Court’s 

inherent jurisdiction as upper guardian of minor children and 

consequently its inherent power to grant orders relating to guardianship 

and custody is in some way limited.  The judgment of the majority has 

also, in effect, altered the common law distinction between the 

consequences of custody and guardianship and those of adoption. These 
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findings bear directly on the nature and ambit of the powers of the High 

Court.37   

 The judgment of the majority also means that the procedure whereby 

applications are made for custody and guardianship is unconstitutional as 

it is said to be in conflict with certain international instruments. 

 In addition, the manner in which the majority of the Supreme Court of 

Appeal reached their conclusion was largely dependent on the 

interpretation and application of section 231 (2) and (4) of the 

Constitution of the Republic of South Africa, 1996 (“the Constitution”)38 

and particularly how section 39(1)39 must be interpreted and applied in 

circumstances where the Republic has adopted certain international law 

instruments but not yet made them part of its municipal law.  The 

approach of the majority extends beyond the use of these instruments as 

 

37 This Court has found in the case of Phillips vs Directorate of Public Prosecutions 2006 (1) SA 505 CC 

at [31] that the question of jurisdiction is indeed a constitutional matter 

38 S 231(2) and (4) provides that “Any international agreement becomes law in the Republic when it is 

enacted into law by national legislation; but a self-executing provision of an agreement that has been 

approved by Parliament is law in the Republic unless it is consistent with the Constitution or an Act of 

Parliament” 

39 Section 39(1) provides that “when interpreting the Bill of Rights, a Court, Tribunal or Forum – (a) must 

promote the values that underline open and democratic society based on human dignity, equality and 

freedom; (b) must consider International Law; and (c) may consider foreign law” 
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interpretational tools40 and elevated them to binding law.  In so doing 

they deprived R of the full benefit of the law as it exists and this is not 

only in conflict with section 231(4) but also with sections 9(1) and (2) of 

the Constitution. 

 The judgment also raises the question of the content and import of the 

international law principle of subsidiarity and the weight which must be 

afforded to it when interpreting section 28 of  the Constitution.   

 In terms of section 28(1)(b) of the Constitution, every child has the right 

to family care or parental care, or to an appropriate alternative care when 

removed from the family environment.  The effect of the judgment of the 

majority of the Supreme Court of Appeal is to deny R this right for all 

intents and purposes. 

 Central to the judgments in the Supreme Court of Appeal is the issue of 

the nature, extent, application and content of the concept embodied in 

section 28(2) of the Constitution of the paramountcy of a child’s best 

interests: 

 The majority in the Supreme Court of Appeal, I respectfully submit, attached undue 

weight to matters of procedure and the principle of subsidiarity at the expense of R’s 

best interests.  What the majority did was to require compliance with certain principles 

(as they had defined them) as a prerequisite to any enquiry as to what was in the best 

interests of a particular child. 

 

40 Sv Makwanyane 1995(3)SA 391 (CC) at [35] 
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 The judgments raise the issue of the extent to which governmental policy and 

legislation which has yet to come into force can be used in giving context to and thus 

interpreting the constitutional grundnorm of the best interests of the child.  Reliance on 

legislation not yet operative and thus not yet binding law is an express premise of the 

judgment of Theron AJA. 

 The diametrically opposing views of Heher JA and Theron AJA on whether the 

‘best interests’ concept requires the Court to focus only on the child in question or 

children in general raises further questions regarding the interpretation of that concept. 

 The majority held that R’s bond with the Applicants was irrelevant, raising 

significant questions as to what factors are relevant to the child centric approach 

required by the Constitution if the child’s own feelings are to be disregarded. 

 To the extent that the majority in the Supreme Court of Appeal on the strength of 

Mabetoa’s and Wilson’s affidavits, relied on the availability and viability of other 

avenues apparently open to the Applicants in their determination of R’s best interests, in 

the light of Mabetoa’s and Wilson’s admissions that such an approach would have been 

futile, this reliance appears to have been misplaced and the determination of best 

interests needs to be revisited.   

 The manner in which sections 28(1)(b) and 28(2) of the Constitution is to 

be interpreted and applied is a constitutional matter of much importance.   

 The judgments of the Supreme Court of Appeal demonstrate that there is 

a great deal of uncertainty in Children’s Courts as to how to cope with 

the impact of the Fitzpatrick judgment in circumstances where the 
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Children’s Act has not yet come into force.  The manner in which 

Children’s Courts therefore exercise their jurisdiction relating to 

adoptions and the interpretation and implementation of the Fitzpatrick 

decision, are all raised by the judgment of the Supreme Court of Appeal 

and it is desirable that this court provide clarity on the matter.   

 It is also apparent from the analysis of the evidence and proceedings in 

the court of first instance that the amicus curiae played an unusual role.  

Although invited by the court to advise it on matters of law, it in fact 

filed affidavits with its heads of argument and sought to argue a 

particular position based, in no small part, on governmental policy 

considerations.  This conduct, by an amicus which had not sought leave 

to intervene as a party, had the effect of converting an unopposed 

application into protracted opposed proceedings.  The approach of the 

amicus and the role it was permitted to perform both in the court of first 

instance and in the Supreme Court of Appeal is contrary to the role of 

amici at common law.  The role which common law amici should be 

permitted to perform is a constitutional matter, relating as it does to the 

procedures and manner of exercise of the inherent powers of the High 

Court.  It is in the interests of justice for this issue likewise to be 

ventilated. 

79 I submit that, in addition to raising important constitutional matter, the 

application has reasonable prospects of success and should be entertained in 

the interests of justice in that, inter alia, :- 

 The existence of a considerable divergence of views amongst the learned 

judges in the Supreme Court of Appeal in itself demonstrates that the 

Applicants’ contentions are sustainable. 
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 The approach of the majority, particularly in relation to requiring 

compliance with the principle of subsidiarity first and foremost and 

without regard as to whether the application of the principle conduces to 

the best interests of the particular child concerned, is patently contrary to 

the constitutional imperative in section 28(2) that the best interests of the 

child must be paramount in such matters. 

 The majority appears to have committed a fundamental misdirection in 

the application of section 39(1)(b) of the Constitution by elevating to the 

status of law the provisions of the Hague Convention and those portions 

of the Children’s Act which seek to make them part of the municipal law, 

despite the fact that neither the Hague Convention nor the Children’s Act 

form part of our law by virtue of the provisions of section 231 (4) of the 

Constitution.   

 The effect of the judgments of the majority is to remove from the High 

Court in the case of applications such as the present, its inherent 

jurisdiction as upper guardian of minor children and its abilities to make 

orders in respect of custody and guardianship in an impermissible and 

unconstitutional manner.  In this regard the judgments, somewhat 

ironically, go even further than the proposed legislation. 

 The nature and import of the concept of subsidiarity, as the dictum of 

Goldstone J in the matter of Fitzpatrick41 indicates is not easily 

compatible with the meaning attributed to the concept by the Supreme 

                                            

41 At paragraph [32] 



Page 36 

 

Court of Appeal42 or indeed in international law.  The concept is rooted 

in the notion that a child’s best interests are ordinarily served by keeping 

her in circumstances as close to those of her natural family in her place of 

origin.  It is for this reason that a placement in the child’s country of 

origin is frequently in the child’s best interests.  But whether her interests 

are so served or would be better served by an inter-country adoption must 

be determined with reference first and foremost to the child’s interests 

and not according to some jurisdictional hierarchy of preference which is 

the effect of Theron AJA’s judgment on this aspect.  UNICEF and the 

United Nations Committee on the Rights of the Children have stated that 

Article 21 of the UNCRC is not to be interpreted as giving preference 

simply to any domestic solutions, including long term care in domestic 

institutions, over inter-country adoptions.  Both organisations have 

emphasised that the best interests of the child are to be the primary 

consideration in adoption matters and the first priority sought to be 

achieved by the UNCRC is the provision of family as opposed to 

institutional care.43 

 Thus (on the applicants’ approach) the principle of subsidiarity is not to 

be treated as an inexorable legal rule; it cannot be invoked to trump a 

proper constitutional approach; it must be weighed with several other 

considerations; least of all can it be invoked (in the form of ideological 

fealty essayed by the amicus) to trump the best interests of the individual, 

specific child.  Until the content, ambit and application of the principle of 

                                            

42 Supreme Court of Appeal Judgment paragraph 13 and Footnote 9 

43 see www.adoptionpolicy.org/pfd/Analysis and www.unicef.org/media/media_15011:html and crc/c/15/ 

Add.199 (March 18,2003) 
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subsidiarity in the present context is clarified, it is impossible for 

Applicants to know the nature of the onus they must needs discharge in 

establishing that subsidiarity is satisfied.   

 In the light of the decision in this Court in Fitzpatrick supra where an 

order had been made by the High Court awarding foreign nationals joint 

guardianship and custody of a minor child when they had wished to 

adopt the minor was not called into question by this Court in any way, 

the effect of the judgments of the majority in the Supreme Court of 

Appeal creates an apparent conflict which requires resolution. 

 By virtue of the approach taken by the majority in the Supreme Court of 

Appeal, R’s best interests have not been made paramount. Instead 

matters of procedure, governmental policy and the principle of 

subsidiarity have been allowed to subvert R’s best interests and her right 

to familial care.  In the absence of a central register it is hard to conceive 

how the requirements set by the judgment of Theron AJA could ever be 

met. 

 In addition, the fact that the Children’s Act may come into force at some 

point in the future does not alter the fact that at present the constitutional 

issues raised by the judgments in the Supreme Court of Appeal are by no 

means moot.  They also have the potential to affect numerous orders for 

sole custody and sole guardianship which have already been granted by 

various divisions of the High Court.  The coming into force of the 

Children’s Act will not clarify these effects and for this reason too it is, I 

submit, in the interests of justice for this Court to grant the Applicants 

leave to appeal. 
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80 Theron AJA stated that the Applicants were not remediless as it was still open 

to them to approach the Children’s Court for relief.44  Leaving aside for the 

moment the fact that my experience in this field has demonstrated that such an 

application to the Johannesburg Children’s Court is almost certainly doomed to 

failure and will therefore be an exercise in futility, I submit that this fact does 

not detract from the importance of the issues raised in this application and the 

precedent which it sets which are matters of extreme public importance and 

require the attention of this Court in the interests of justice.  The Applicants 

moreover are people of ordinary means, their allocable resources exhausted by 

the protracted and costly opposed proceedings in the two courts below.  It 

should have been apparent to the majority that the ‘remedy’ suggested is 

notional. 

81 It is accordingly submitted that the issues raised in this application are 

constitutional in nature, and that it is in the interests of justice for leave to 

appeal to be granted. 

 Urgency 

82  In his minority judgment concurring with the main minority judgment of 

Heher JA, Hancke AJA referred in stark terms45 to the fact “[t]he legal process 

has been fiddling for more than 18 months while the child’s prospects are 

consumed by delay.  It is submitted that that state continues.  R is in 

limbo.  She is a very young child, who cannot be cared for as she has been 

                                            

44 Judgment of the Supreme Court of Appeal Paragraph [27] 

45  SCA judgment 
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indefinitely.  That care itself has been of a foster (and hence inherently 

temporary) nature.  Her ability to take root in a permanent family, and 

reciprocally the ability of its members to adhere to her as a daughter and 

sister, is compromised by delay.  And the Applicants themselves have been 

put through the unexpected trauma of opposed legal proceedings in 

another country: the uncertainty has been, and continues to be, acutely 

stressful to them”. 

83 In the circumstances, this Court is respectfully requested to recognise inherent 

urgency in this matter to deal with this application on that basis, and to 

accommodate it by allocating an expedited date of hearing on its role.  In this 

regard, it is to be noted that the record was fully prepared for the SCA and is 

available to be filed immediately in that form, and that in the assessment of 

counsel who have agreed to represent the Applicants (Adv Jeremy Gauntlett 

SC of the Cape and Johannesburg Bars, and Adv Anna Annandale of the 

Durban Bar) only one day is required for the hearing. 

_______________________________  

DEBORAH LYNN WYBROW 

I certify that the Deponent has acknowledged that she knows and understands the 

contents of this affidavit which was signed and sworn to at                                    this           

day of                                       2007, the regulations contained in Government Notices 

nos. R1258 of 21 July 1972 and R1648 dated 19 August 1977, as amended, having been 

complied with. 

 

_______________________________  

COMMISSIONER OF OATHS 
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