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FOUNDING AFFIDAVIT 

 

 

I, the undersigned, 

CATHARINA JOHANNA DAVEL 

 
State under oath the following: 
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1. I am an adult woman, and am employed as a Professor in the Department 

of Private Law at the University of Pretoria. 

 

2. I am the Director of the Centre for Child Law (hereafter “the Centre”), 

which is based at the Law Faculty at the University of Pretoria, and it is in 

this capacity that I depose to this affidavit on behalf of the Centre. 

 

3. The facts contained herein are to the best of my knowledge true and 

correct and, unless otherwise stated or indicated by the context, are within 

my personal knowledge. 

 

NATURE OF THIS APPLICATION AND THE PRESENT MATTER 

4. This in an application in which the Centre seeks admission as an amicus 

curiae in the present proceedings. 

 

5. At the outset, in assessing this application, it is important to note that there 

is at this stage only one party (the applicants) before this Court. 

 

5.1. In the High Court and Supreme Court of Appeal none of the three 

respondents played any role in proceedings.  Instead, they all elected 

to abide the decisions of the High Court and Supreme Court of Appeal.  

It appears that the three respondents will take the same approach in 

this Court. 
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5.2. Similarly, the relevant member of the national executive – the Minister 

of Social Development – was not cited as a party to these proceedings 

and neither the High Court nor the Supreme Court of Appeal took any 

steps to join the Minister.   

 

5.3. Consequently, in both the High Court and Supreme Court of Appeal, 

the only party that made submissions on what the relevant public 

interest considerations at issue in this case were and why the relief 

sought by the applicant should not be granted was the Centre.  The 

Centre’s involvement in this matter came about after the High Court 

had asked the Centre to appear as amicus curiae. 

 

6. Moreover, the issues at stake in this matter are of fundamental 

importance.  They relate to the circumstances under which and 

mechanisms by which inter-country adoptions in South Africa should be 

allowed to take place.  In particular, this matter raised the question 

whether prospective parents in such inter-country adoptions should be 

allowed to bypass the ordinary forum for such adoptions – the Children’s 

Court – with all the risks inherent in such a course given the lack of proper 

procedural safeguards that would result. 

 

7. Under the circumstances, the Centre submits that this is manifestly a case 

in which this Court should have the benefit of full argument and evidence 

on the difficult issues involved.  This is particularly because these issues 
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may have an acute effect not only on the minor child directly involved, but 

also on many other children in years to come. 

 

8. Yet, at present, this Court will only be presented with argument by one 

party.  Given that the party has a direct interest in the matter, that 

argument is, of necessity, unlikely to assess fully the broader effect of this 

matter on the public interest. 

 

9. The Centre submits that it is against this background that its application for 

admission as an amicus curiae must be assessed. 

 

 

THE INTEREST OF THE CENTRE FOR CHILD LAW 

 

10. The Centre is an unincorporated juristic person not for gain, which was 

established in terms of a constitution. The relevant sections thereof are 

annexed hereto as annexure CJD1.  

 

11. The Centre has legal personality, it can sue and be sued in its own name, 

and may intervene as an amicus curiae.  It has previously intervened as 

amicus curiae in matters before this Court and other Courts. 

 

12. The main objective of the Centre is to contribute within its means to 

establish and promote the best interests of children in the South African 

community, more particularly to use the law as an instrument to advance 
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such interests. The Centre is registered as a Law Clinic by the Law 

Society of the Northern Provinces. 

 

13. The Centre has an in-depth knowledge of the law relating to inter-country 

adoptions. It has an interest in ensuring that the law on inter-country 

adoption is properly adhered to in all cases, so as to ensure the protection 

of children from unlawful procedures that may render them vulnerable. 

 

THE CENTRE HAS OBTAINED CONSENT FROM THE APPLICANTS TO 

BE ADMITTED AS AN AMICUS CURIAE 

 

14. The Centre has written to the Applicants in the main matter seeking their 

consent in terms of Rule 10(1) of the Rules of this Court, and proposing 

terms and conditions to be agreed upon.  A copy of the letter is attached at 

annexure CJD 2. 

 

15. The Applicants have consented to the Centre entering as amicus curiae. A 

copy of the letter is attached at annexure CJD 3. 

 

16. The Centre also sent a letter to each of the Respondents seeking their 

consent in terms of Rule 10(1) of the Rules of this Court. No response was 

received from any of the Respondents. The letters are attached hereto as 

annexure CJD 4, CJD 5 and CJD 6. 
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17. The Centre therefore makes this application to the Chief Justice of the 

Constitutional Court in terms of section 10 of the Rules of this Court.  

 

 

BACKGROUND TO THIS APPLICATION 

 

18. The main matter in respect of which this application is brought stems from 

an appeal from the Witwatersrand Local Division of the High Court, in 

which an application for sole custody and guardianship over a minor child 

was dismissed. 

 

19. In the court a quo the Centre was requested by Goldblatt J to assist the 

court as amicus curiae.  

 

20. A written argument was submitted to the court a quo which provided 

detailed information about the operation of the Hague Convention on Inter-

country Adoptions, as well as a description of the current law and practice 

in South Africa. 

 

21. Annexed to the written argument were two affidavits, one from Ms Pamela 

Wilson of the Johannesburg Child Welfare Society, and another from Dr 

Maria Mabetoa, the Chief Director: Children, Youth and Families in the 

national Department of Social Development. 
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22. The judgment of the court a quo makes substantial reference to the 

argument of the amicus curiae, and to the affidavits that were attached 

thereto. 

 

23. The Applicants appealed to the Supreme Court of Appeal against the 

judgement of the court a quo. The Centre applied to the President of the 

Supreme Court of Appeal to be admitted as amicus curiae. The application 

was granted and the matter was heard on 9 May 2007. The Centre again 

presented full written and oral argument. Judgment was handed down on 

Friday 1 June 2007. 

 

APPLICATION TO BE ADMITTED AS AMICUS CURIAE IN TERMS OF 

RULE 10 

 

24. The Centre now seeks to be admitted as amicus curiae in the main matter.  

 

25. The Centre is aware that an amicus curiae is not a party to the 

proceedings and does not have the same procedural rights as a person 

who has a direct and substantial right to intervene.  

Minister of Public Works and Others v Kyalami Ridge 
Environmental Association and Another (Mukhwevho intervening) 
2001 (3) SA 1151 (CC) at para 30.  

 

26. The Centre is also aware that the fact that the Centre for Child Law was 

initially invited by the court a quo to assist the court as amicus curiae and 

was admitted as amicus curiae in the Supreme Court of Appeal, does not 

 7



confer any automatic right to be admitted as amicus by this Honourable 

Court hearing an appeal from that matter. 

Ex parte Institute for Security Studies: In re S v Basson 2006 (6) 
SA 195 (CC) para 11. 

 

27. However, it is submitted that the argument of the Centre as amicus in the 

court a quo and at the Supreme Court of Appeal, was central to the 

judgment of the court a quo as well as the majority judgement of the 

Supreme Court of Appeal. The argument of the Centre as amicus curiae 

and the role played by the amicus in the proceedings in the Supreme 

Court of Appeal is central to the issues raised on appeal.  

 

28. It is therefore submitted that if the Centre is not admitted as amicus curiae 

in the appeal in this matter the court may lack a full range of arguments to 

consider in the appeal. 

 

29. The Centre will, if admitted as amicus curiae, advance arguments in 

relation to all the points raised by the appellant mentioned in the notice of 

application for leave to appeal and to such other relevant issues as may 

be raised in the Heads of Argument.   

 

30. In essence, the Centre will argue that the majority of the court in the 

Supreme Court of Appeal did not err in its judgment, and that the appeal 

should not succeed. 
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31. Accordingly, I submit that the arguments that the Centre wishes to 

advance will plainly be relevant to the determination of this matter and 

different to that advanced by the parties currently involved in this matter.  

At this stage, it appears that only the applicants will present argument this 

Court, contending of course that the majority of the Supreme Court of 

Appeal erred. 

 

32. The Centre therefore seeks an order admitting it as an amicus curiae with 

leave to present both written and oral argument. 

 

APPLICATION TO ADDUCE FURTHER EVIDENCE 

33. In this Court, the applicants have applied for leave to introduce certain 

further evidence.  The applicants have already placed such evidence 

before this Court, at paragraphs 69-77 and annexures C and D of their 

affidavit in support of their application for leave to appeal. 

 

34. The evidence that the Applicants seek to place before this Court relates 

largely to whether the Department of Social Development and Children’s 

Courts at present have the necessary systems in place to process 

applications for inter-country adoptions.  It also relates to whether, in any 

event, an application for inter-country adoption to the USA would succeed 

at present. 

 

35. In the event that this Court is minded to allow the applicants to adduce 

such evidence and admits the Centre as amicus curiae, the Centre seeks 
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permission from this Court to adduce further evidence of its own on these 

issues.  In particular, the Centre seeks leave to adduce evidence on 

affidavit relating to: 

 

35.1. The recent granting of inter-country adoptions to American 

adoptive parents by children's courts;  

 

35.2. The role of the third respondent in relation inter-country 

adoption; and 

 

35.3 The procedure followed by the Children’s Court in light of the 

decision by this Court in Minister of Welfare and Population 

Development v Fitzpatrick and Others 2000 (3) SA 422 (CC). 

 

36. I should point out, for the sake of completeness, that the Centre has not 

sought the consent of the applicants in relation to leading such new 

evidence.  This is because the bulk of the evidence that the Centre wishes 

to adduce only came to its attention while this application was being 

drafted and after the Applicants had consented to the Centre being 

admitted as amicus curiae.  

 

37. The Centre submits that the evidence it wishes to adduce will be directly 

relevant to the issues to be determined by this Court.  It would, moreover, 

be unfortunate if the applicants were allowed to adduce new evidence 

before this Court but this Court was not furnished with the full range of 
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available evidence on these issues.  The evidence will be relatively brief in 

nature. 

 

38. The Centre therefore also seeks an order granting it leave to adduce 

further evidence.  

  
 

CONCLUSION 

 

39. In light of the above, I pray for an order in terms of the notice of motion. 

 
 

 
__________________________________ 
DEPONENT 

 
 
 
 
SIGNED and SWORN to before me at PRETORIA on the 6th day of August 

2007, after the deponent stated that she is aware of the content of this 

statement and considers the oath to be binding on her conscience. I certify 

that the regulations provided for in the Government Gazette Notice R. 1258 of 

21 July 1972 have been complied with. 

 
 
 
       ________________________
       COMMISIONER OF OATHS 
FULL NAMES: 
DESIGNATION: 
ADDRESS: 
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