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INTRODUCTION 
 
 

1. I was appointed as curatrix ad litem to RW whose sole guardianship 

and custody is in issue in this application for leave to appeal. 

 

2. I was appointed in terms of the provisions of section 28(1) (h) of the 

Constitution Act 108 of 1996 to look after the interests of RW and to file 

a report with this Honourable Court as to her best interests. 

 

3. In order to determine what in fact would be in the RW’s best interests 

namely whether the Applicants herein should be awarded sole custody 

and sole guardianship of RW which would then enable the Applicants 

to remove the minor child from the Republic of South Africa to the 

United States of America where they would then legally adopt her or 

whether the above Honourable Court should uphold the decisions of 

both the Supreme Court of Appeals and the Witwatersrand Local 

Division, I conducted interviews (telephonically and in person) with the 

following: 

 

1. The Minor Child; 

2. First and Second Applicants; 

3. First and Second Respondents; 

4. Dirkie Barnard, social worker at the Third Respondent; 

5. Katinka Pieterse, AFB ABBA Adoptions Pretoria; 
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6. Dr Maria Mabetoa, Department of Social Development; 

7. Rose Mnisi, Department of Social Development; 

8. Kinse Rasebitse, Department of Social Development; 

9. Pamela Wilson, social worker at Johannesburg Social Welfare; 

10. Margaretha Johanna Hanekom 

11. April Williams Jackson, Autumn Adoptions Inc., Virginia, USA; 

12. Karen Stoutamyer Law, Esquire – Attorney of Law practicing law in 

the State of Virginia, USA. 

 

4. At the outset I wish to advise this Honourable Court that in light of the 

voluminous record consisting of affidavits, reports and judgments 

already before this Court and in order to avoid repetition, I have 

attempted to concentrate on RW’s best interests in so far as her 

current situation and her future going forward is concerned.  I have 

however also sought to ascertain what procedure and systems are 

currently in place for both local and inter-country adoptions. 

 

5. In an attempt to ascertain what course of action would in fact be in 

RW’s best interests I have taken the previous applications, affidavits 

filed of record and the judgments the courts a quo in this matter into 

consideration. 

 

 

 3



THE MINOR CHILD’S CURRENT CIRCUMSTANCES 

 

6. It is common cause between the parties to this application that RW 

was found abandoned shortly after her birth.  She was placed in foster 

care with the First and Second Respondents by the Third Respondent 

some three days after being abandoned. Her birth date as appears on 

her birth certificate is 11 November 2004.  As such she is almost 3 

years old. 

 

7. Notwithstanding efforts of the Third Respondent to find the RW’s 

family1, no one has to date come forward to claim her as a member of 

their family. 

 

8.  As such RW has remained in foster care and more specifically the 

care of the First and Second Respondents since her birth. 

 

9. I have ascertained through my investigations and interviews that the 

one consistent view which is common to all the parties to this 

application is that it can only be in RW’s long term best interests that 

she be placed permanently with an adoptive parent(s). 

 

 

 
                                                 
1 Record : Volume 1 : affidavit of first applicant 23 – 25 / 18 - 19 
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THE MINOR CHILD 

 

10. I visited RW at the First and Second Respondents’ home on 22 and 24 

August 2007 in order to spend some time with her.  At the outset I wish 

to point out that I did not attempt to mention the Applicants or their 

family to RW as I am of the opinion that she is too young to understand 

and moreover that I am not an expert in the field of children and felt 

that it would have been inappropriate to do so. 

 

11. I found RW to be very well taken care of and very well looked after by 

the First and Second Respondents and the various care givers either 

employed by them or volunteering at the foster home.  

 

12. RW who is almost 3 years old is a happy, warm and confident little girl.  

She speaks English with an American “twang”.  I was advised that she 

does not speak another language. 

 

13. RW is very attached to the Second Respondent whom she calls “mom” 

and whom she sought out when the Second Respondent was not in 

our presence.  She refers to the First Respondent as “Uncle D…..”. 

 

14. Whilst initially a bit shy, she warmed up to me and was eager to take 

me outside to jump on the trampoline with her and more than happy to 
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share some of my hand cream and lipstick.  She is real little girl 

interested in “girlie” things. 

 

15. RW is a real little character who sang and danced for me.  She is a 

very caring little girl and was eager to share her sweets with two 

toddlers currently in foster care with her. 

 

16. RW is very comfortable in her surroundings and particularly seems to 

enjoy the presence of the other children.  She plays with and seeks 

ought the other children in foster care with her.  She also plays with the 

First and Second Respondents’ seven year old daughter. 

 

17. It is clear that RW has been reared in a very religious environment and 

that Christianity plays an important part in her life.  On both occasions 

that she sang to me her choice of song was “Jesus Loves Me”. 

 

18.  On my first visit with RW her vocabulary seemed minimal and perhaps 

below the standard of children of the same age that I have come into 

contact with who find themselves in different life situations.  

 

19. After my second visit with RW I attributed this more to her initial 

shyness when meeting someone new.  However having said this, in 

my experience her vocabulary (for example she did not appear to know 
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her colours) is not as advanced as a child her age who may have 

attended a play school or may have had more one on one interaction 

with his/her parents. 

 

20. I make the above observation not as a criticism of the First and Second 

Respondents but rather as an observation of a child who for all intents 

and purposes has been institutionalised for her entire life. 

 

21. It was evident to me that RW is very settled and happy in her current 

surroundings.  She is very much a part of the hustle and bustle in he 

First and Second Respondents’ home and clearly enjoys having other 

children around however foster care with the First and Second 

Respondents is by no means a suitable long term solution for RW. 

 

22. RW deserves and has a right to family and /or parental care which right 

is enshrined in the Constitution.2 

                                                 
2 Section 28(1) of the Constitution provides: 
(1) Every child has the right- 
  (a) to a name and a nationality from birth; 
  (b) to family care or parental care, or to appropriate alternative care when 
removed from the family environment; 
  (c) to basic nutrition, shelter, basic health care services and social services; 
  (d) to be protected from maltreatment, neglect, abuse or degradation; 
  (e) to be protected from exploitative labour practices; 
  (f) not to be required or permitted to perform work or provide services that- 
   (i) are inappropriate for a person of that child's age; or 
   (ii) place at risk the child's well-being, education, physical or mental 
health or spiritual, moral or social development; 
  (g) not to be detained except as a measure of last resort, in which case, in 
addition to the rights a child enjoys under sections 12 and 35, the child may be detained only for 
the shortest appropriate period of time, and has the right to be-  
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TELEPHONIC INTERVIEW WITH FIRST APPLICANT 

 

23. I spoke with the First Applicant telephonically on 14 and 23 August 

2007. 

 

24. The First Applicant came across as friendly, warm and eager to 

engage in conversation about RW as well as the First Applicant’s 

family in Virginia.  

 

25. She has a lovely sense of humour and informed me “that this has been 

the longest pregnancy she’s ever had”. 

 

26. The First Applicant told me about her 6 biological children whom she 

informed me are all very excited and ready to welcome RW into their 

family.  She said that the children are in fact waiting in anticipation for 

RW’s arrival. 

 

                                                                                                                                                 
   (i) kept separately from detained persons over the age of 18 years; 
and 
   (ii) treated in a manner, and kept in conditions, that take account of 
the child's age; 
  (h) to have a legal practitioner assigned to the child by the state, and at state 
expense, in civil proceedings affecting the child, if substantial injustice would otherwise result; 
and 
  (i) not to be used directly in armed conflict, and to be protected in times of 
armed conflict. 
 (2) A child's best interests are of paramount importance in every matter concerning the 
child. 
 (3) In this section 'child' means a person under the age of 18 years. 
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27. The First and Second Applicant’s 6 children are currently aged 15, 13, 

10, 8, 6 and 4. 

 

28. The First Applicant is of the opinion that in light of the fact that RW has 

for the duration of her life been surrounded by the First and Second 

Respondent’s 6 children as well as the numerous children who have 

been placed in foster care with RW, she is very used to being part of a 

large “family” environment and as such should she become a part of 

the Applicants large family unit the circumstances in which she would 

find herself would be similar to those in which she has grown up. 

 

29. The First Applicant informed me that both her and the Second 

Applicant’s parents are still alive and such there are both paternal and 

maternal grandparents awaiting RW’s arrival. 

 
30. The First Applicant described the youngest of her 6 children, the 6 year 

old girl and 4 year old boy, as RW’s “fun partners”.  The youngest and 

oldest of the children have met and spent time with the RW, the 

youngest having spent time with her on two occasions while visiting 

South Africa.  He continually asks his parents (the First and Second 

Respondents) when RW will arrive in the US and recently and while on 

vacation with the family stated “I wish RW was here with us.” 
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31. In the event of the Applicants succeeding with this application, RW will 

share a room with the 6 year old girl.  Both the First Applicant and the 

children more specifically the two girls have already created RW’s 

space in anticipation of her arrival.    

 

32. Clothing and toys have been purchased for RW. 

 

33. It appears that on both an emotional and material level, the family is 

ready and waiting for RW’s arrival.   

 

34. The Applicants are very religious and the First Applicant explained to 

me that the Church which they attend is very similar to the Church in 

Johannesburg where the First Respondent is a pastor.  The Church 

and community that RW would be a part of in the US will be very 

similar to that which she has been exposed to.  

 

35. The First Applicant currently attends an adoption support group in her 

community together with other mother’s who have adopted children.  

She has also consulted with a child psychologist in order to obtain 

advice and assistance on adoption. 

 

36. The First Applicant is very aware of the huge adjustment that RW will 

have to go through in the event of this application being successful.  In 
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this regard she informed me that both she and the Second Applicant 

would spend at least 3 - 4 weeks in South Africa with RW prior to 

removing her from the First and Second Respondents care and to 

leaving South Africa with her.  She accepts that leaving the Second 

Respondent will be a major transition for RW and First Applicant 

intends making this transition as easy possible for R thereby limiting 

any trauma that RW might suffer on leaving the only home and family 

she has ever known. 

 

37. The First Applicant further informed me that in the event of RW 

returning to the US with the Applicants RW will find herself in new 

surroundings and with a new family, as such the First Applicant intends 

to take things slowly while integrating RW into her new life.  For 

example, the First Applicant intends to keep visitations to a minimum in 

that the Applicants have a rather large extended family and 

community. 

 

38. The First Applicant reiterated that she is a “stay at home” mom who 

home schools the children and will be available to RW at all times in 

order to attend to RW’s daily needs. 

 

39. I discussed my observations as to RW’s vocabulary and milestones 

with the First Applicant.  She acknowledged that in light of RW’s 
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current circumstances and the various caregivers who attend to her 

daily needs the First Applicant is not surprised that RW would not have 

reached the various milestones of a 3 year old child. 

 

40. In this regard the First Applicant informed me that she has already 

started preparations on an age appropriate curriculum for RW. 

 

41. The First Applicant’s wish for RW is that she will one day have “a 

forever home” of her own with the Applicants and their children. 

 

42. The First Applicant informed me that her family’s greatest wish is that 

RW will be able to celebrate her third birthday with the Applicants and 

their family.  In the event of this occurring a huge birthday party is 

being planned – “the biggest 3 year old birthday party ever.” 

 

43. The First Applicant told me that “their (sic) hearts have only been in 

RW’s best interests since they (sic) met her.” 

 

44. The First Applicant has created a digital scrapbook / photo album for 

RW as she is of the belief that it is important for RW to know her roots 

and where she came from and more importantly all the people that 

cared for her and were involved in her life from birth. 
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TELEPHONIC INTERVIEW WITH SECOND APPLICANT 

 

45. I spoke with the Second Applicant telephonically on 23 August 2007.   

 

46. As with the First Applicant, the Second Applicant was very sensitive to 

the fact that in the event of RW moving to the US with them same 

would be a transition for her in that she is very closely bonded to the 

Second Respondent and her family. 

 

47. As such he has already informed his employer that in the event of the 

Applicants succeeding with this application he would be taking leave in 

order to spend time in South Africa with the First Applicant and RW 

prior to leaving the country with RW. 

 

48. The Second Applicant expressed his belief that the fact that the First 

Applicant is a stay at home mother who home schools their children 

would benefit RW as the First Applicant would be around and available 

to RW on a daily basis in order to assist RW with her orientation in her 

new home and with her new family. 

 

49. He expressed the excitement and joy at first meeting RW in South 

Africa and the feelings that both he and the First Applicant began to 

experience quite independently of one another. 

 13



50. His desire and wish is to bring this little girl into their family and to give 

her with the love she so deserves. 

 

51. The Second Applicant spoke about how wonderful it would be for RW 

were she to have 2 sisters of her own. 

 

52. The First and Second Respondents had shown me a photograph of the 

Applicants and their children on the deck of their home in Virginia and 

enquired as to the set up of the family home.  It is a large relatively 

new home situated in a development with lawn as far as the eye can 

see.  The Second Applicant explained to me that the rolling lawn that 

was visible in the photograph was the backyard where the children 

played. 

 

53. As did the First Applicant, the Second Applicant stated that 

notwithstanding the fact that this entire matter has been extremely 

painful for him and his family he believes that his family’s lives have 

been touched by this little girl and were much fuller and better for 

having gone through this process. 

 

54. The Second Applicant expressed confusion and frustration as to why 

bringing RW into their family had turned into such a long and arduous 

process when clearly there are not enough prospective local adoptive 
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parents in South Africa to take care of all the children who find 

themselves in foster homes and other institutions in South Africa. 

 

55. The Second Applicant did however state that no matter what the end 

result will be there is no doubt in his mind that something good will 

come out of it. 

 

INTERVIEW WITH FIRST AND SECOND RESPONDENTS 

 

56. I met with the First and Second Respondents at their home in 

Northcliff, Johannesburg (where the foster home is situated) on 22 

August 2007. 

 

57. I was shown around the foster home and was introduced to four other 

children (2 infants and 2 toddlers) currently being fostered by them. 

 

58. The First and Second Respondents have been fostering children for 

approximately 4 years during which time they have fostered 

approximately 40 children (mostly infants).  It was explained to me that 

not all of these children were adoptable in that in some cases there 

was a parent or extended family member in to whose care the children 

eventually returned.  The remainder have however been adopted. 
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59. In their experience the infants are normally adopted at a young age 

and before their first birthdays as such they found it strange that no 

one had shown any interest in RW during the first 8 months of her life. 

 

60. They explained how when prospective local adoptive parents had 

visited the foster home an almost instant connection was formed with 

one or other of the children there, however no one other than the 

Applicants had ever shown a desire to adopt RW and make her part of 

their family. 

 

61. The First Respondent was unhappy that RW had not already been 

adopted in light of her current age and in this regard referred to a study 

which concluded that babies up to the age of 18 months are able to 

bond easily with their adoptive parents while for older children it 

becomes more difficult. 

 

62. However the First Respondent, who is a pastor and very religious man, 

believed that RW’s parents would someday arrive.  As such the First 

and Second Respondents were delighted when the Applicants 

expressed an interest in adopting a South African child and moreover 

and especially RW. 
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63. They explained RW’s current circumstances and their view as to her 

immediate future to me as follows: 

 

63.1 In the event of the Applicants not succeeding with this 

application, they would not adopt RW; 

 

63.2 That notwithstanding the fact that RW is the oldest child in 

their foster home and that she has been there for 3 years, 

which period of time is longer than any other child they have 

fostered over a 4 year period, they have not bonded with her 

in the way that they feel one should bond with a child one 

wishes to adopt and make a part of ones family; 

 

63.3 Notwithstanding the fact that RW has free run of their home, 

RW lives in with the other children currently in foster care in 

that she sleeps, baths and eats there with them.  They 

explained that this was not the norm for children they were 

fostering but that same had probably occurred as a result of 

the length of time she has been in their care which is 

similarly not the norm; 

 

63.4 RW is however not a part of their family  and as an example 

of this it was explained to me that when the First and Second 
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Respondents and their family vacations, RW does not join 

them and remains at the foster home in the care of the 

various caregivers there; 

 

63.5 When questioned as to the long term plan for RW in the 

event that of the Applicants not succeeding, both First and 

Second Respondent explained “with heavy hearts” that she 

would in all likelihood be institutionalised; 

 

63.6 The First and Second Respondent are in the process of 

creating a home for 3 – 10 year olds which they plan on 

opening in 2008 where they believed RW would be placed in 

the event of her not becoming part of the Applicants’ family; 

 

63.7 The First Respondent described “Kanyasweni” which is a 

home for children in Doornfontein run by the Rhema Church 

and his hope that RW would not land up there when she is 

older. 

 

64. They explained their position and duties as foster parents and stated 

that it was not their duty as foster parents to find permanent 

placements for the babies and children places in their care. 
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65. In their experience there was no organised system in place where 

prospective local adoptive parents were found and matched with 

adoptable babies. 

 

66. The Second Respondent however believed there were “systems” in 

place to locate prospective local adoptive parents which operated 

between the larger child welfare agencies situated for example in 

Johannesburg and Pretoria and larger establish adoption agencies but  

she felt that the smaller child welfare agencies seemed to be left out of 

the loop. 

 

67. Their immediate wish for RW is that she be placed with the Applicants 

who love her and wish her to be a part of their family. 

 

68.  The First and Second Respondents are however aware that this 

eventuality may not be part of RW’s future.  To this end, the Second 

Respondent sends RW for Zulu lessons twice a week and is able to 

speak a few words which words she understands. 
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INTERVIEW WITH DIRKIE BARNARD AT THE THIRD RESPONDENT 

 

69. I attended at the premises of the Third Respondent in Roodepoort on 

24 August 2007 and met with Dirkie Barnard (“Barnard”) the Social 

Worker at the Third Respondent who is currently the supervisor for 

RW’s case. 

 

70. RW as a ward of the State falls under the jurisdiction of the Third 

Respondent. 

 

71. It is worth noting that at the time of RW’s abandonment and 

subsequent placement in foster care with the First and Second 

Respondents; Barnard was not in the employ of the Third Respondent 

and as such does not have first hand knowledge of the facts from 

inception. 

 

72. As such Barnard advised that her insight into RW’s abandonment and 

placement in foster care has been garnered by her from the 

documentation available on RW. 

 

73. She states that it appears that notwithstanding the fact that RW’s 

abandonment was publicised and moreover that the Third Respondent 

received many offers of assistance at the time in the form of donations 

 20



for RW there has to date been no interest shown by any party to adopt 

RW. 

 

74. She stated emphatically that the Third Respondent was not an 

adoption agency and as such did not source prospective local adoptive 

parents for the children that they placed in foster care within the area 

who were indeed adoptable. 

 

75. Barnard stated further that the social workers at the Third Respondent 

were overloaded with case work and did not have the time and / or 

resources to source prospective local adoptive parents. 

 

76. Barnard informed me further that sourcing prospective local adoptive 

parents did not form part of the duties of foster parents although 

situations did arise where prospective local adoptive parents came into 

contact with children in foster care through the foster parents and as a 

result successful adoptions were concluded. 

 

77. In so far as adoptions in the area are concerned the Third Respondent 

will process the adoption if and when prospective local adoptive 

parents come forward to adopt a child within the area. 
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78. When asked whether the Third Respondent had a list of prospective 

local adoptive parents interested in adopting children Barnard stated 

that while she was aware of prospective parents waiting for white 

babies, to her knowledge there were no prospective local adoptive 

parents looking to adopt black babies and moreover there was no list 

of prospective local adoptive parents at all. 

 

79. She stated that on occasion she receives requests for Indian and 

Coloured babies but never for black babies. 

 

80. She told of one black baby adopted in the area quite recently but the 

child was already in the care of the adoptive parent/s.  She told me that 

there is another 3 year old little girl who is black in the area who is also 

in foster care and who has not yet been adopted. 

 

81. She explained that in her experience black babies that were adopted 

were often already in the care of the prospective adoptive parents or 

alternatively the prospective adoptive parents will have come into 

contact with the child through the foster parent and the Third 

Respondent would then be approached to assist with the adoption 

process. 
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82. I asked her if she was aware of the waiting list of prospective local 

adoptive parents which the Johannesburg Child Welfare Society 

(“JCWS”) and referred her to the Affidavit deposed to by Pamela 

Wilson in January of 2006.3 

 

83. Barnard stated that while she was unaware of a list of prospective local 

adoptive parents, if the list was in existence at the time of RW’s 

abandonment, which abandonment was publicized, she failed to 

understand why JCWS did not approach the Third Respondent at that 

time in order to try and place RW with local adoptive parents. 

 

84. Barnard informed me that the Third Respondent does not work in 

conjunction with JCWS and that the Social Welfare Organisations 

situated in different areas within Gauteng operate completely 

independently from one another. 

 

85. Barnard did however state that the Third Respondent did liase and 

“work” with Krugersdorp Child Welfare, The N G Church Welfare 

Organisation and various NGO’s within the area but that this was not 

structured and was moreover intermittent.  

 

86. Barnard informed me further that if prospective local adoptive parents 

are not found for an abandoned child such as RW that child would be 
                                                 
3 Record : Volume 5 : affidavit of Pamela Wilson / 371 - 372 
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placed in foster care.  She was of the opinion that in the case of RW, if 

RW was not placed permanently and adopted she would in all 

likelihood be placed in further foster care and perhaps eventually in an 

institution.  This would then be the long term plan for RW. 

 

87. Barnard stated in so far as adoptions in general are concerned that: 

 

85.1 In her experience there was a preference for children under  

  the age of 2; 

 

85.2 Abandoned babies such as RW were easier to adopt as  

there were no family ties which sometimes created  

complications; 

 

85.3 Adoption as a long term solution was in the best interests of  

such babies and children; 

 

85.4 Foster care while being a better option than  

institutionalisation did not always work out and sometimes  

children landed up in one bad situation after another; 

 

85.5 During 2006 and at a meeting held at the premises of the 

Third Respondent and attended by members of the Fourth 
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Respondent (Barnard did not wish to name the parties 

present at the meeting) social workers at the Third 

Respondent were given a directive that there could not be 

any placements of children to the US as there were no follow 

up procedures in place in terms of the Hague Convention 

and moreover in light of the fact that the US had not ratified 

the Hague Convention. 

 

88. In Barnard’s opinion, if the Applicants are not successful in this 

application RW would be very lucky if any prospective local adoptive 

parents materialised. 

 

TELEPHONIC INTERVIEW WITH KATINKA PIETERSE 

 

89. As part of my research into RW’s best interests I sourced the 

transcripts of 2 segments on International Adoptions which aired on 

Carte Blanche.  Katinka Pieterse (“Pieterse”) who is a social worker 

and the manager of AFM ABBA Adoptions Pretoria (“AFM ABBA”)   

appeared on Carte Blanche in the segment that was aired on MNET on 

21 May 2006. 
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90. I have attached the transcripts hereto marked “A” and “B” respectively 

as I am of the opinion that the content thereof may be of interest to this 

Honourable Court.  

 

91. On 29 August 2007 I contacted Pieterse telephonically as I believed 

she, as an independent party, would perhaps be in a position to shed 

some light on the current situation surrounding both local and 

international adoptions in South Africa. 

 

92. AFM ABBA Adoptions falls under AFM Welfare Council which is a 

Registered Welfare Council which operates nationally. 

 

93. AFM ABBA runs a national and international adoption program.4 

 

94. Pieterse stated that there are a vast number of children available for 

adoption and in the system.   

 

95. Locally, AFM ABBA is involved in raising awareness in South Africa as 

to the plight of these children and moreover is involved in attempting to 

recruit prospective local adoptive parents. 

 

                                                 
4 Intercountry Adoptions – AFM ABBA S.A. / International Adoptions / National Adoptions 
  http://www.holeinthewall.org.za/intladoption.htm  /      
  http://www.abbaadoptions.co.za/internationaladoptions.htm  /  
  http://www.abbaadoptions.co.za/nationaladoptions.htm  and attached hereto marked “C”, “D”  
  and “E” 
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96. This is done through the media and more particularly talk shows on 

radio stations.  Community campaigns are organized in an attempt to 

educate black families on adoption as there are cultural perceptions on 

adoption in this country which perceptions need to be addressed. 

 

97. Pieterse informed me that AFM ABBA is working in conjunction with 

Government departments such as the Department of Social 

Development on a National and Provincial level in order to asses the 

methods of recruiting prospective local adoptive parents. 

 

98. More particularly, AFM ABBA held a National Conference in 2006 

which was attended and supported by representatives from 

Government on both a National and Provincial level. 

 

99. October 2007 is National Welfare Month in South Africa and adoptions 

both locally and internationally are topics on the agenda.   

 

100. Pieterse explained the adoption procedure and current situation on a 

national level as follows: 

 

100.1 recruiting prospective local adoptive parents is a priority; 

 

100.2 once located a screening process takes place; 
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100.3 the social workers allocated to the various children available 

for adoption determine the child’s circumstances such as, 

whether he / she is abandoned, whether there are parents 

and /or members of extended families; 

 

100.4 once it has been established that a child is suitable for 

adoption, clearance is given and the child will be placed on 

AFB ABBA’S list of children awaiting and available for 

adoption; 

 

100.5 AFM ABBA has a list of prospective local adoptive parents 

waiting for white babies but there is no list of prospective 

local adoptive parents waiting for black babies; 

 

100.6 On 29 August 2007 there was one single black lady waiting 

for a baby who in all likelihood was going to be matched with 

a child the next day being Thursday 30 August 2007; 

 

100.7 Single women between the ages of 40 – 45 are looking for 

children between the ages of 2 – 4, while the majority of 

prospective adoptive parents want infants from newborn to 

12 months; 
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100.8 Locally, girls are sought and as such are adopted more 

frequently; 

 

100.9 There are two “coalitions” currently in place that “work” 

together to place children in permanent homes locally.  The 

focus of these coalitions is the placement of children locally; 

 

100.9.1 The “Pretoria Coalition” is made up of the following 

organizations –  

 

100.9.1.1 Pretoria Child Welfare; 

100.9.1.2 Suid Afrikaanse Vrouens Federasi (SAVF); 

100.9.1.3 Christian Social Coucil; 

100.9.1.4 Private Practitioners; 

100.9.1.5 Ondersteeningsraad; and  

100.9.1.6 AFM ABBA Adoptions Pretoria. 

 

100.9.2 The “Johannesburg Coalition” consists of the 

following organizations – 

 

100.9.2.1 Johannesburg Child Welfare; 

100.9.2.2 Catholic Women’s League’ 
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100.9.2.3 Mpilo; 

100.9.2.4 Joe Nathanson; 

100.9.2.5 AFM ABBA Adoptions Johannesburg; and 

100.9.2.6 Christian Social Council 

 

100.10 The coalitions circulate the lists of children that are available 

for adoption in an effort to locate prospective local adoptive 

parents.  The lists are however only circulated to the 

members of the coalitions and in this regard the two 

coalitions work and communicate with each other. 

 

100.11 The Pretoria coalition has been in existence for 

approximately 2 ½ years while the Johannesburg coalition 

has been in place for approximately 1 ½ years. 

 

100.12 The Social Welfare Departments generally don’t work 

specifically with or concentrate on adoptions as they are 

dealing with the many problems and other issues within their 

jurisdictions like abuse and the placement of children in need 

of care.  

 

100.13 Pieterse clarified that this does not really constitute a system 

that is in place which actively networks prospective local 
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adoptive parents.  She stated that there is not really a 

system in place which actively networks prospective local 

adoptive parents. 

 

100.14 She stated that the Johannesburg coalition has located more 

local adoptive parents than its sister coalition in Pretoria. 

 

100.15 They are still working on establishing a “system” per se. 

 

100.16 Notwithstanding what is set out above, they are struggling to 

find families locally and there is an overflow of children. 

 

101. Pieterse explained the adoption procedure and current situation on an 

international level as follows: 

 

101.1 AFM ABBA Adoptions is currently working in accordance 

Hague Convention procedure even though the Convention 

has not yet been ratified. 

 

101.2 To the best of her recollection, prior to South Africa acceding 

to the Convention in 2003, AFM ABBA did facilitate a few 

adoptions to the US.   
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101.3 She is aware of a US based organisation, “New Arrivals” that 

wanted to enter into an agreement with AFM ABBA however 

and in light of a directive from the Department of Social 

Development same was not concluded. 

 

101.4 The above referred directive was 1) the Department was to 

be the Interim Central Authority, and 2) no new working 

agreements were to be entered into at this stage. 

 

101.5 Pieterse informed me that while there was no specific 

direction given regarding the US, the US is considered as 

difficult to work with in light of the different laws in place in 

the different States.  

 

101.6 Approximately 1 ½ years ago, AFM ABBA Adoptions filled in 

forms as per the Department’s request to become accredited 

to facilitate inter-country adoptions.  To the best of Pieterse’s 

knowledge, only about 4 or 5 agencies / bodies applied for 

accreditation.  To date AFM ABBA has not yet received 

accreditation. 
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101.7 AFM ABBA Adoptions facilitates inter-country adoptions to 

the countries with which they have working agreements and 

which countries are signatories to the Convention. 

 

102. In so far as RW’s situation is concerned, Pieterse who it must be noted 

has no personal knowledge thereof, commented as follows: 

 

102.1 The Roodepoort Child and Family Welfare Society does not 

form part of either of the aforementioned coalitions dealing 

with adoptions; 

 

102.2 AFM ABBA has never received a request to network for 

prospective local adoptive parents for RW; 

 

102.3 However it is difficult to establish exactly who should have 

put in such a request; 

 

102.4 Perhaps the Third Respondent should have but they are not 

part of the coalitions and in any event would fall under 

JCWS; 
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102.5 While it is an unfortunate situation that this little girl finds 

herself in, there are no prospective local adoptive parents for 

her currently. 

 

INTERVIEWS CONDUCTED AT THE DEPARTMENT OF SOCIAL 

DEVELOPMENT 

  

103. I attended at the National office of the Department of Social 

Development in Pretoria on 30 August 2007 and 3 September 2007. 

 

104. On my first visit I met with Kinse Rasebitse (“Rasebitse”), an advanced 

specialist social worker manager of adoption and Rose Mnisi (“Mnisi”), 

an advanced specialist social worker working with inter-country 

adoptions.  The second meeting was attended by Dr Maria Mabetoa 

(“Mabetoa”) the Chief Director: Children, Youth and Families, and 

Mnisi and Rasebitse. 

 

105. We discussed the obvious limited contact and interaction between the 

various social welfare organisations and more specifically JCSW and 

the Third Respondent and the obvious lacuna that existed in the 

system. 
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106. I was advised that each organisation should recruit and if necessary 

screen prospective local adoptive for infants and children within their 

jurisdiction.  I was advised that the Third Respondent had failed to do 

this.  

 

107. Mabetoa stated that she believes that from the very beginning the 

First, Second and Third Respondents’ long term plan for RW was an 

inter-country adoption. 

 

108. There appears to be much “finger pointing” at the Third Respondent for 

failing to network and source prospective local adoptive parents for 

RW from the outset.  It was even suggested that the Third Respondent 

simply placed RW in foster care and relied on the First and Second 

Respondents to source prospective adoptive parents for her. 

 

109. I was advised that the Third Respondent should have come up with a 

long term plan for RW.  I was advised further that there is a long term 

plan for all the adoptable children currently in the system. 

 

110. Mabetoa stated that there are currently 430 000.00 children in foster 

care nationwide.  She stated further that foster care is however a 

temporary plan and moreover that not all of these children are 
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adoptable.  She did not provide a figure as to how many of these 

children were in fact adoptable. 

 

111. The reasons that many children in foster care are not adoptable vary 

but include the existence of family members to whom the children will 

eventually return and children that are HIV positive. 

 

112. When questioned as to why JCSW did not contact smaller 

organisations and agencies to network and source adoptable children 

when they apparently had a list of prospective local adoptive parents, I 

was advised that this is not the procedure and that an organisation or 

agency that has an adoptable child should network and source parents 

for that child. 

 

113. It was eventually conceded that there was no communication between 

the various organisations (other than the coalitions referred to herein) 

which presented a problem in so far as placing adoptable children with 

local adoptive parents.   

 

114. I was advised that in the future there might be a data base on both a 

Provincial and National level which would alleviate this very problem. 

However at this present time none exists. 
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115. Mabetoa stated that had she or any members of the Department been 

aware of RW’s abandonment and the subsequent media attention 

thereto the Department would have contacted the Third Respondent.  

In light of the excessive media attention on RW since her 

abandonment I find this submission hard to believe. 

 

116. Mabetoa explained the Department’s concerns relating to cases where 

foreign adoptive parents approach the High Court in order to obtain 

orders of sole custody and sole guardianship and thereafter leaving 

South Africa with a child / children and without a final adoption order as 

follows: 

 

116.1 where foreigners are granted custody and guardianship 

orders out of the High Court such orders fall under the 

mandate of the Department of Justice; 

 

116.2 the Department of Justice does not follow up on such 

children; 

 

116.3 there are no procedures in place for the Department of 

Social Development to either work in conjunction with the 

Department of Justice in such cases or for the Department of 

Social Development to follow up of their own accord; 
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116.4 in most cases they would be totally unaware that the child / 

children have event left the country; 

 

116.5 as such the Department of Social Development has no 

records of children who have left the country with 

prospective adoptive parents; 

 

116.6 it is important that there is a record available to children who 

have been adopted by foreigners as many such children 

when they reach a certain are eager to know where they 

came from etc; 

 

116.7 if such children were not adopted in South Africa through the 

Children’s Courts their adoption would not be registered and 

there would be no records of them and as such the 

Department of Social Development would be unable to 

provide them with any information as to their roots; 

 

116.8 an adoption file is never closed. 

 

117. The Department of Social Development follows up with receiving 

states for periods of between 2 – 5 years.  Agencies with which 
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working agreements have been concluded send through progress 

reports on the children.  Some countries continue with follow up reports 

until the children turn 18.  I was shown examples of such reports which 

reports I might add are comprehensive and heart warming to say the 

least.  I was also shown many photographs of children who have been 

adopted by foreigners in various European countries by both the 

Department and Wilson which photographs of happy and healthy 

children are evidence of the amazing work that is being done currently 

in South Africa. 

 

118. I was informed by Mabetoa that while adoption to the US can take 

place it should only be in exceptional circumstances such as where a 

child has special needs, is particularly difficult to place in South Africa 

or is going to a family member or a pre-existing relationship exists.   

 

119. I was informed that this is all the Department can manage at this time 

in that there is currently no legislation nor are there legal procedures in 

place to follow up adoptions to the US.  Moreover Mabetoa stated that 

in light of the fact that there is no central authority in the US it is very 

difficult to monitor such adoptions. 

 

120. I expressed my concern that the above paragraphs were contradictory 

of one another in that the Department was more than willing and able 
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to work with agencies in the US in certain self-selected circumstances 

while simply refusing to do so in others.   

 

121. While it was conceded that there may in fact be a contradiction it was 

stated that in essence all children placed internationally were special 

needs children in that permanent placement could not be found for 

them locally. 

 

122. While the Department is concerned that a precedent will be set if this 

Application is successful it was acknowledged by Mabetoa that the 

adoption of RW by the Applicants would be in RW’s best interests and 

would be permitted by the Department (as one of its selected cases) in 

the event of the above Honourable Court overruling the decisions of 

the SCA and WLD. 

 

123. To this end Mabetoa assured me that in the event of the Applicants 

succeeding and as such being granted sole custody and sole 

guardianship of RW the Department would agree and would not object 

to an adoption in that Mabetoa was of the opinion that a final adoption 

order which would be registered with the Department of Social 

Development would be in RW’s best interests at that point.  She 

expressed that she would feel far more comfortable if RW left South 

Africa already legally adopted. 
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INTERVIEW WITH PAMELA WILSON, JOHANNESBURG CHILD WELFARE 

SOCIETY 

 

124. I met with Pamela Wilson (“Wilson”) who is a registered social worker 

employed by JCSW on 5 September 2007. 

 

125. Wilson showed me her lists of adoptable children which lists are 

broken down in accordance with the sex and ages of the children.  She 

informed me that younger girls between the ages of 0 – 12 months are 

the most popular and there is a big demand for this category.   

 

126. She stated further that trans-race couples tend to want younger 

babies. 

 

127. Wilson then showed me the waiting lists of prospective local adoptive 

parents and more specifically those waiting for girls between the ages 

of 2 – 4.  In this category there is currently only 1 little girl available for 

adoption.  Wilson informed me that there were at least 2 other girls 

which would become available for adoption in the near future. 
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128. Wilson informed me that single women over the age of 45 generally 

want older children.  Black couples are also more likely to take older 

children. 

 

129. While adoptions for the most part must be child-centered Wilson 

explained that many prospective adoptive parents do come with their 

own agendas in that they are looking for various attributes such as light 

skin, a specific age, only girls or only boys, abandoned babies or 

children that are not HIV positive.  As such it is not always easy to 

match children awaiting adopting with prospective parents on the list. 

 

130. In so far as this case is concerned Wilson is of the opinion that the 

wrong procedure was followed from the outset in that the Third 

Respondent and more specifically the social worker managing the 

case at the time RW became available for adoption did not network 

with other organizations and agencies in order to place RW 

permanently. 

 

131. Moreover at the time when the Applicants met RW and began this 

process the Third Respondent  was obliged to make sure that there 

were no prospective local adoptive parents for her. 
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132. She is of the opinion that the Applicants should have been informed of 

the adoption laws in South Africa and more over that the process could 

be difficult in light of the fact that South Africa does not work with the 

US unless special circumstances exist. 

 

133. She stated that while the JCSW is not opposed to working with the US 

the JCSW and the Department just need to get to a point where they 

would be able to put systems in place in that they would then feel 

comfortable with who they’re going to work with in the US. 

 

134. Wilson stated that the Department and the JCSW has every right to 

choose which countries they will work with while they are getting their 

“ducks in a row”.  They are simply not working with the US currently 

except in the aforementioned exceptional circumstance in that in her 

opinion the procedures for adoption in the US are fragmented as 

different States within the US apply different laws. 

 

135. Whilst she does get requests from agencies in the US and has on 

numerous occasions informed such interested parties that at this 

particular point in time South Africa is not working with the US.  She 

has found that many Americans have been very accepting of the 

current position. 
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136. While Wilson accepts that it may very well be in RW’s best interests to 

be placed permanently with the Applicants, she is concerned about the 

procedure that has been followed and that should RW not be adopted 

in South Africa then her adoption will not be registered with the 

Department of Social Welfare and there will be no after care services 

in order to monitor RW’s progress. 

 

137. Wilson is concerned that a precedent may be set whereby US citizens 

in South Africa on vacation or for short stays may feel there is an easy 

way to adopt a South African baby.  Any inter-country adoption must 

be done in terms of the law. 

 

138. Wilson handed me a letter which will be dealt with below. 

 

TELEPHONIC INTERVIEW WITH MARGARETHA JOHANNA HANEKOM 

 

139. I spoke briefly with Mrs Hanekom on 4 September 2004. 

 

140. She confirmed that she has been a social worker practicing in the field 

of adoptions for over 25 years and further confirmed that she 

conducted interviews with the Applicants during July and August 2005 

in order to ascertain whether the permanent placement of RW with the 

Applicants would be in RW’s best interests.  To this end she filed a 
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report and deposed to a confirmatory affidavit in the WLD application.5  

The contents of which report and affidavit she confirmed.  

 

141. She informed me further that over the years she has provided the 

Children’s Courts with many reports as required in terms of Section 18 

(1)(b) of the Child Care Act No. 74 of 1983 (“the Child Care Act”)6 and 

as such in her opinion and based on her experience the Adoptive 

Family Home Study Report of April Williams Jackson dated 21 July 

20057 contained all the information that is  required to be placed before 

a Children’s Court in terms of the Section 18(4) of the Child Care Act.8 

 

                                                 
5 Record  : Volume 1 : affidavit and report of Haneknom 74 - 81 
6 Section 18(1)(b) of the Child Care Act reads: 
“18(1)(b) The childrens' court shall not make any order referred to in paragraph (a) before the 
consideration of a prescribed report from a social worker or an accredited social worker.” 
7 Record : Volume 3 : report of April Williams Jackson 91 -  151 
8 Section 18(4) of the Child Care Act reads: 
“18(4) A children's court to which application for an order of adoption is made in terms of 
subsection (2), shall not grant the application unless it is satisfied- 
(a) that the applicant is or that both applicants are qualified to adopt the child in terms of 
section 17 and possessed of adequate means to maintain and educate the child; and 
(b) that the applicant is or that both applicants are of good repute and a person or persons fit 
and proper to be entrusted with the custody of the child; and 
(c) that the proposed adoption will serve the interests and conduce to the welfare of the 
child; and 
(d) that consent to the adoption has been given by both parents of the child, or, if the child is 
born out of wedlock, by both the mother and the natural father of the child, whether or not such 
mother or natural father is a minor or married person and whether or not he or she is assisted by 
his or her parent, guardian or in the case of a married person, spouse, as the case may be: 
Provided that such natural father has acknowledged himself in writing to be the father of the child 
and has made his identity and whereabouts known as contemplated in section 19A; and 
[Para. (d) substituted by s. 7 (b) of Act 96 of 1996 and by s. 4 of Act 56 of 1998.] 
(e) that the child, if over the age of ten years, consents to the adoption and understands the 
nature and import of such consent; and 
(f)           ……………. 
(g)           in the case of an application for the adoption of a foster child by a person other than his 
or her foster parent, that the foster parent has stated in writing that he or she does not wish to 
adopt the child: Provided that such statement shall not be necessary if the foster parent refuses 
or fails, within one month after being called upon in writing by an assistant of the children's court 
to do so, to indicate to him or her in writing that he or she does not wish to adopt the child.” 
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142. Mrs Hanekom currently works in private practice and with the Dutch 

Reform Church in facilitating adoptions. 

 

143. She confirmed further that she has previously been involved in 

adoptions of children whom the First and Second Respondents had 

fostered. 

 

144. In her professional opinion and in terms of research that she ascribes 

to, Mrs Hanekom is of the opinion that if at all possible the best 

interests of children will be served if they are placed with same race 

families.  As such she only places black babies with black parents. 

 

145. In so far as the Applicants are concerned she found them to very love 

parents and she feels it is a pity that RW is already almost 3 years old 

and she has not been with them for the past 2 years. 

 

146. Mrs Hanekom further informed me that she is aware of the follow-up 

procedure in the State of Virginia which procedures she believes to be 

sound and in the best interests of adopted children.  She informed me 

further that she has personally seen follow-up reports submitted by 

agencies in the State of Virginia which reports are in her opinion 

satisfactory. 
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147. We discussed what plans the Applicants had made in the event that 

they are awarded sole custody and sole guardianship of RW.  When I 

explained to her the Applicants intention to spend at least 3 -4 weeks 

in South Africa with RW prior to taking her back to the US, Mrs 

Hanekom felt that in her professional opinion this was the correct 

approach to take in that RW would be given the opportunity to 

acclimating to the Applicants and separating from her foster parents. 

 

TELEPHONIC INTERVIEW WITH APRIL WILLIAMS JACKSON, AUTUMN 

ADOPTIONS INC. 

 

148. I spoke telephonically with April Williams Jackson (“Jackson”) on 4 

September 2007.  Jackson is a certified social worker with the State of 

Virginia and is Executive Director/Founder of Autumn Adoptions Inc. a 

private non-profit Child Placement Agency licensed in the State of 

Virginia.9 

 

149. Jackson confirmed to me that the Adoptive Family Home Study Report 

she concluded in July 200510 dealt with all the aspects required by law 

in the State of Virginia.  She stated that the report is of the same type 

that is required throughout the US.  Home studies together with follow 

up visits and follow up reports are a pre-requisite. 

                                                 
9 Record : Volume 1 : applicants’ affidavit / 35 - 37 
10 Record : Volume 3 : report of Autumn Adoptions Inc. / 91 - 151 
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150. She stated that this was her first encounter with a child from South 

Africa. 

 

151. She has prepared many such reports as well as follow-up reports 

which have been sent through to various sending countries. 

 

152. Many countries have specific guidelines which will then be complied 

with. 

 

153. China which is a Hague Country is one of the only countries that she 

deals with where a final adoption order is granted prior to the children 

leaving China for the US.  Almost all of the other countries give 

guardianship orders and the children travel on an IR-4 visa to the 

receiving country where they are legally adopted at a later stage. 

 

154. She informed me that she specialises in international adoptions with 

countries which are both Hague Conventions signatories and countries 

which are not such.  Countries that she works with are Ethiopia, China, 

Russia, Kazakstan, Gautemala.   She also facilitates local adoptions. 

 

155. Jackson confirmed the follow-up procedure as conveyed to me by Law 

and set out hereunder. 
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156. Jackson stated that the Applicants are a wonderful family who are very 

committed to adopting this little girl.  She is in contact with them and 

quite coincidentally will be conducting a home visit in order to update 

her report during the week of September 10 2007. 

 

157. Jackson informed me that the State of Virginia requires that all reports, 

such as the report concluded for the Applicants, be updated annually 

pending the adoption. 

 

TELEPHONIC INTERVIEW WITH KAREN STOUTAMYER LAW 

 

158. On 4 September 2007 and in light of the Forth Respondent’s 

submissions made in regards to RW’s best interests and more 

specifically the Fourth Respondent’s contention that should this 

Honourable Court grant the Applicants the relief they seek, the US 

Consulate in Johannesburg would refuse to issue RW with the required 

IR-4 visa in order that she could then return with the Applicants to the 

US11, I contacted Karen Stoutamyer Law, Esquire (“Law”). 

 

159. Law deposed to a Supplementary Affidavit filed of record in the WLD 

application12 wherein she sets out inter alia: 

                                                 
11 Founding Affidavit Madonsela : 41 – 42 / Annexure “VM6” thereto 
12 Record Volume 3 : affidavit of Law / 195 - 212 

 49



 

159.1 that she us a practicing attorney in the State of Virginia 

specialising in adoptions both international and local (in the 

US);  

 

159.2 what RW’s immigration status would have been had the 

Applicants succeeded in the WLD application; 

 

159.3 she advised the Applicants that they would have to comply 

with all of the rigorous Immigration requirement in order to 

obtain a visa for RW; 

 

159.4 should they comply with all the requirements they would be 

able to obtain a visa for RW; 

 

159.5 subsequent to the Applicants having been given final 

approval to adopt two orphans from South Africa; 

 

159.6 she liaised with the US Consulate in Johannesburg in order 

to obtain the documents required to process a visa; 

 

159.7 the visa required when the sending country had issued a 

custody and guardianship order is an IR-4 visa; 
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159.8 the IR-4 visa would be the visa RW would have required (as 

she would now in the event of this Honourable Court 

granting the Applicants the relief they seek (sic)). 

 

160. Law informed me that she was aware of the June 2006 directive which 

document effectively states that the US Consulate, Johannesburg will 

no longer be issuing IR-4 visas following the grant of an order for 

custody and guardianship. 

 

161. Law informed me further that she was not aware as to whether this 

directive was still in force and things were constantly changing and that 

I should contact the US Consulate in Johannesburg for more 

information. 

 

162. Law did however inform me that to the best of her knowledge the 

implementation of the Hague Convention into American Adoption Law 

was in its final stages of implementation and should form part of US 

law by the end of this year. 

 

163. She stated further that there are countries such as China and Peru 

who are both signatories to the Convention, with whom working 
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agreements are in place and with whom many inter-country adoptions 

are concluded. 

 

164. She confirmed the procedure as set out in her affidavit in so far as 

RW’s adoption in the State of Virginia is concerned.  In this regard 

were RW to return to the US with the Applicants without having been 

legally adopted in South Africa prior to her departure, three post-

placement visits would be conducted within a 6 month period of RW 

entering the US.  Thereafter, a full report as well as medicals would be 

submitted to the Commissioner of Social Services and the petition 

would be filed in order that the adoption may be finalised.  Thereafter a 

further report of Investigation would be forwarded to the Commissioner 

for review.  If satisfied with the report and providing all the legal 

requirements have been met, a final order of adoption would then be 

issued. 

 

165. The time frame is typically a period of 10 months. 

 

166. Law did advise me that as she was no longer representing the 

Applicants she would prefer not to discuss the matter any further save 

to state the Applicants are well respected in the community and are 

very committed to their family. 
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       LETTER FROM JCWS DATED 28 AUGUST 2007  

 

167. One of the bases of the majority judgment in the SCA for refusing to 

grant the relief sought was that the Applicants had not established that 

no suitable care could be found for RW in South Africa. 

 

168. In investigating the factual basis for this finding and the assertions 

made that there are suitable alternatives available for RW.  I was 

handed a letter by Wilson, a copy of which is attached hereto marked 

“F”. 

 

169. Wilson informed me that this letter was prepared for the Department of 

Social Welfare and a copy of same was given to the Department and 

their legal representatives.  

 

170. Contrary to what is set out by Vusimuzi Madonsela (“Madonsela”), the 

Director-General of the National Department of Social Development, in 

his Affidavit Wilson states that: 

 

“At this stage, it probably isn’t in RW’s best interests to be moved  

from a white foster family, where she has been since birth, to a Black  

family in a rural area or township, the point is that it is wrong to say that  

there are no families for a child of RW’s age, because we always have  
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Black families for girls of all ages and RW could have been placed,  

long before she became so bonded to her present family.” 

 

171. Wilson provided me with more detail on the five applicants referred to 

in her letter as well as in Madonsela’s Affidavit13. 

 

172. Wilson advised me as follows: 

 

172.1 in so far as the first three applicants are concerned they 

would not have been a suitable match for RW for various 

reasons including language and standard of living; 

 

172.2 in any event a child has been allocated to the first applicant; 

 

172.3 in so far as the last applicants are concerned the fact RW 

would be their only child would probably be problematic for 

RW in that she is used to being part of a big family; 

 

172.4 as stated in the last paragraph of her letter at this stage of 

RW’s life placing her in a situation where she would find 

herself in vastly different circumstances would probably not 

be in her best interests; 

 
                                                 
13 Founding Affidavit : Madonsela / 37 - 38 
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172.5 the 4th applicants may or may not be a match for RW. 

 

173. It is of great concern to me that the Department and its legal 

representatives included only the suitable extracts there from and 

omitted the facts that do not advance their case. One wonders what 

the attitude of the SCA would have been had this type of information 

been placed before them as opposed to the vague allegations maid 

concerning the issue of suitable alternatives.  These type of cases 

cannot be examined as static and in a vacuum and a new court cannot 

therefore disregard new facts which come to light such as those 

contained in the letter. 

 

174. It is evident that at this point in time that the possibility of placing RW 

permanently with local adoptive parents may prove very difficult.  She 

is now older, more entrenched in an American type culture and still no 

glaringly suitable parent/s has been sourced for her. 

 

CONCLUSION 

 

175. I have come to the conclusion that it would be in RW’s best interests 

that she be placed permanently with the Applicants.  My reasons for 

coming to this conclusion are as follows: 
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175.1 It is not disputed that RW is an abandoned child and it would 

be in her best interests that she be placed permanently in  a 

normal, loving family environment; 

 

175.2 same constitutes her Constitutional Right; 

 

175.3 The Applicant’s suitability as permanent adoptive parents for 

RW has not been raised or questioned in fact to the contrary 

by the Honourable Mr Justice Goldblatt14 and the 

Honourable Mr Justice Theron15; 

 

175.4 I have not come across any information during the course of 

my investigations that would suggest (nor has any person 

suggested) that the Applicants would not be suitable to 

adopt RW in fact quite the contrary; 

 

175.5 The Applicants have maintained contact with RW; 

 

175.6 The Applicants are committed to ensuring that RW is aware 

of her roots and facilitating a connection with South Africa; 

 

                                                 
14 Record : Volume 7 : Judgment in the WLD / 512 and 517 
15 Supra : 560 
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175.7 RW has been in the foster care of the First and Second 

Respondents since birth and as such the type of family 

environment that she is accustomed to and familiar with is 

very similar if not identical to the family environment she will 

have with the Applicants; 

 

175.8 RW will have 6 siblings, the youngest of which are of similar 

ages to her; 

 

175.9 RW is already accustomed to having lots of children around; 

 

175.10 The First Applicant is a “stay at home mom”;  

 

175.11 RW only speaks English and other than a few Zulu words 

speaks none of the black languages; 

 

175.12 RW is accustomed to and has been exposed to American 

culture and values; 

 

175.13 The religious environment which RW has been exposed to 

and is accustomed to is very similar if not identical to the 

religious environment which she will be a part of should she 

be placed permanently with the Applicants; 
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175.14 Both the First and Second Respondents and the Applicants 

are devout Christians and very religious people; 

 

175.15 As such RW would be placed in circumstances which are 

manifestly similar to those of her own assumed culture and 

upbringing; 

 

175.16 The Applicants are an African-American couple and are the 

same race as RW; 

 

175.17 RW is almost 3 years old and it is imperative and in her best 

interests that she be placed in a permanent situation as soon 

as possible; 

 

175.18 Time is of the essence and while I accept that she may have 

been adopted by a local family when she was younger, at 

this point in time there are no suitable local adoptive parents 

who would be a match for RW not withstanding the 

Intervening Party’s attempt to mislead this Honourable Court 

in this regard; 
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175.19 Adoptions must always be child-centered and a suitable 

match must be found for the individual child concerned; 

 

175.20 While a list of prospective local adoptive parents for girls of 

RW’s age certainly does exist, at this point in time it is highly 

unlikely that any of these prospective parents would be a 

suitable match for RW; 

 

175.21 I am of the opinion that the Applicants would in fact be a 

suitable match for RW; 

 

175.22 Moving her to a Black family in a rural are or township which 

family’s culture would be foreign to RW can never be in 

RW’s best interests; 

 

175.23 A further delay (which time period cannot be specified) in an 

attempt to locate suitable local adoptive parents for RW, 

which parents would be a match for her, cannot be in her 

best interests particularly when the Applicants clearly 

provide a suitable solution; 

 

175.24 Moreover RW is a happy little girl with lots of character and 

“spunk” which personality needs to be nurtured and grown in 
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a loving family and which any further delays or further 

institutionalisation may in fact stifle; 

 

175.25 Any further legal wrangling and applications cannot be in 

RW’s best interests. 

 

176. In so far as adoption in South Africa is concerned it is clear that we are 

in a crisis situation and that the amount of children available and 

awaiting adoption far exceeds the amount of prospective local adoptive 

parents.  While I have attempted to obtain exact statistics in this regard 

from Lana Pietersen at the Department of Social Development in Cape 

Town who informed me telephonically that there was a question paper 

currently before the National Assembly dealing with various issues 

relating to adoption in South Africa.  I was further informed that the 

information once reported on to the National Assembly may or may not 

become public knowledge. 

 

177. The statistics relating to inter-country adoptions provided by the 

Department of Social Development and the working agreements that 

have thus far been concluded with foreign organisations in Belgium; 

Canada; Denmark; Finland; Germany; Luxembourg; The Netherlands; 
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Norway; Sweden and Botswana as set out in the affidavit filed by 

Madonsela16 confirm this. 

 

178. The statistics show that 54 children have been adopted by American 

citizens and it is clear there from that while there is no working 

agreement currently in place between America  and the Department, 

the social workers employed by the Department are already monitoring 

and following up on such children.  I submit therefore that should RW 

be adopted by the Applicants the Department will be in a position to 

liaise with the relevant organisation in the US (being Autumn Adoptions 

Inc. in the State of Virginia) in order to monitor her progress and follow 

up thereon notwithstanding the fact that the US has not yet 

incorporated the Hague Convention into their domestic law. 

 

179. It is further evident that while local adoptions would always be the first 

preference in so far as sourcing prospective local adoptive parents 

there is no procedure and/or system in place on a Provincial or 

National level and as such there is certainly room for improvement in 

this area.  

 

 

 

 
                                                 
16 Founding Affidavit : Madonsela / 14 – 15 / 18 - 19 
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ADOPTION VS CUSTODY AND GUARDIANSHIP ORDER 

 

180. While I have no intention of dealing with the legal and procedural 

issues to be argued before this Honourable Court I am of the opinion 

that in the event that this Honourable Court finds that it is indeed in 

RW’s best interest that she be placed with the Applicants on a 

permanent basis it is my opinion that RW’s best interests would best 

be served if she were to be adopted by the Applicants in the Children’s 

Court prior to leaving South Africa for the United States. In this regard I 

am in agreement with the Amicus in that: 

 

180.1 such adoption would be registered with the Department of 

Social Development which would afford RW with the 

safeguards afforded to all South African children placed 

through adoption; 

 

180.2 a file would be opened and RW’s progress would then be 

monitored by the Department. 

 

181. Having said this, the Applicants have always wanted to adopt RW and 

it is evident that their intention from the outset has always been to act 

in RW’s best interests. 
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182. The Department of Social Development is approving adoptions to the 

US in exceptional circumstances inter alia such as were a child has 

special needs or is particularly hard to place17. 

 

183. It is submitted that RW’s case is indeed such a case if one looks at the 

circumstances.  It is obvious that RW’s circumstances are unique and 

that she does in fact have special needs.  There are no suitable local 

adoptive parents for RW.  I submit that RW’s case complies with the 

criteria as set out by Madonsela in his Founding Affidavit. 

 

184. It is noteworthy that in the event of the Applicants succeeding and 

being awarded the relief sought by them, Mabetoa, Rasegitse and 

Mnisi believe that RW’s best interests would be better served if she 

were adopted by the Applicants prior to leaving South Africa.  In this 

regard I refer this Honourable Court to paragraphs 120 and 121 above 

wherein I was assured that the Department would approve and assist 

with RW’s immediate adoption by the Applicants. 

 

185. As such I refer this Honourable Court to my recommendation in this 

regard set out below. 

 

 

 
                                                 
17 Founding Affidavit : Madonsela /  30 
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INFORMATION OBTAINED FROM THE CONSULATE GENERAL, 

JOHANNESBURG 

 

186. In light of the Intervening Party’s submission in its Founding Affidavit 

that there was a possibility that in the event of this Honourable Court 

granting the Applicant’s the relief they sought, US Immigration would 

refuse to issue RW with the required IR-4 immigration visa18, I 

contacted the US Consulate General, Johannesburg in order to obtain 

clarity on this situation and in an attempt to assist this Honourable 

Court in this regard. 

 

187. I attach hereto marked “G“ and “H“  a copy of correspondence I 

received from the Acting Consulate General and my response thereto.  

I am still awaiting a further response and will make same available to 

this Honourable Court should same become available. 

 

188. I specifically refer this Honourable Court to the following paragraph 

contained in annexure “G“: 

 

“Failing explicit guidance, however, rebutting previous court decisions and 

Ministry guidance and explicitly demonstrating that a guardianship order  

constitutes an irrevocable release for adoption and immigration, we would be 

unable to issue an IR-4 visa in accordance with U.S. statutes.” 
                                                 
18 Madonsela affidavit 41 - 42 
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which paragraph I interpret to mean that in the event of this Court 

overruling the previous decisions and in the event of this Honourable 

Court granting a custody and guardianship order, same will satisfy the 

US requirements in that same would constitute “an irrevocable release 

for adoption and immigration.” 

 

189. The impression I gain from my investigations is that there are subtle 

political pressures at play and that there is a fear that a precedent 

could open floodgates.  I am of the opinion that the decision of the 

above Honourable Court should be based RW’s unique circumstances 

partially created by the efflux of time and that a decision relating to 

pure legal principle may not be necessary. 

 

RECOMMENDATIONS 

 

190. I have no hesitation in recommending to this Honouable Court that it 

would be in RW’s best interests that she be placed with the Applicants 

permanently and in this regard I recommend the following: 

 

182.1 That RW be declared to have been abandoned; 
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182.2 That this Honourable Court issue a directive to the Children’s 

Court for the district of Roodepoort to hear the application for 

adoption of RW by the Applicants within 30 days from the 

judgment being handed down by the Court and that the 

Children’s Court except the reports of Hanekom and 

Jackson as prima facie proof for the purposes of Secion 

18(1)(b) of the Child Care Act 74 of 1983; 

 

182.3 That the Hounourable Court declares that the principle of 

susidiarity has been complied with; 

 

182.4 That the Department of Social Development be ordered 

forthwith to sign all documentation necessary to facilitate the 

adoption; 

 

182.5 That the adoption once finalised by the Children’s Court be 

registered by the Department of Social Welfare19; 

 

                                                 
19 Fose v Minister of Safety and Security 1997 (3) SA 786 at 799 / F – G “[19] Appropriate 
relief will in essence be relief that is required to protect and enforce the Constitution. 20 
Depending on the circumstances of each particular case the relief may be a declaration of rights, 
an interdict, a mandamus or such other relief as may be required to ensure that the rights 
enshrined in the Constitution are protected and  G enforced. If it is necessary to do so, the courts 
may even have to fashion new remedies to secure the protection and enforcement of these all-
important rights.” 
Minister of Health and Others v Treatment Action Campaing and Others(No2) 2002 (5) SA 
721(CC) at 758 A/B – C “106] We thus reject the argument that the only power that this Court has 
in the present case is to issue a declaratory order.” 
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182.6 Alternatively, and in the event of this Honourable Court not 

having the jurisdiction to make such an order then and in 

that event that the Applicant’s succeed with the relief sought 

by them at pages 117 and 118 of the Applicants’ Written 

Heads of Argument, Volume 2 of 2. 

 

 
MELANIE FEINSTEIN 

 
Curatrix ad litem to the minor child 
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