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INTRODUCTION 
 
 

1. The Applicants herein seek leave to appeal to this Honourable Court 

against the majority judgments handed down in the Supreme Court of 

Appeal under case no 379/06. 

 

2. The Applicants had initially brought an application in the Witwatersrand 

Local Divison under case no 2005/25316 in which they sought an order 

for sole custody and sole guardianship of a minor child, RW. 

 

3. It is common cause between the parties to this application that RW is 

an abandoned child who was found abandoned at birth.  She was 

placed in foster care with the First and Second Respondents by the 

Third Respondent some three days after being abandoned. Her birth 

date as appears on her birth certificate is 11 November 2004.  As such 

she is almost 3 years old. 

 

4. Notwithstanding efforts of the Third Respondent to find RW’s family1, 

no one has to date come forward to claim her as a member of their 

family. 

 

5. RW has remained in foster care and more specifically the care of the 

First and Second Respondents since her birth. 

                                                 
1 Record : Volume 1 : affidavit of first applicant 23 – 25 / 18 - 19 
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6. The parties hereto are all in agreement that it can only be in RW’s best 

interests that she be placed permanently with an adoptive parent(s). 

 

7. As RW’s curatrix, it is respectfully submitted that in so far as RW’s best 

interests are concerned the only issues that fall to be decided by this 

Honourable Court are: 

 

7.1 whether it is in RW’s best interests that she be placed 

permanently with the Applicants; 

 

7.2 if so then whether an order for sole custody and sole 

guardianship, or a final adoption order would best serve 

RW’s best interests. 

 

8. I have interpreted my mandate to be the investigation into RW’s 

current circumstances as well as possibilities for her future and to file a 

report setting out my findings and recommendations in order that this 

Honourable Court may be placed in a better position to determine what 

would be in RW’s best interests.   

 

9. The submissions made herein do not address issues raised by the 

other parties to this application (whether they be of a legal or 

procedural nature) in so far as such issues have no bearing on RW’s 
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best interests.  It is respectfully submitted that these issues have been 

fully ventilated and do not require repetition. 

 

THE RELIEF SOUGHT AND/OR RECOMMENDED BY THE PARTIES 

 

10. The Applicants in this application seek the following order: 

 

10.1 That the Applicants be granted leave to appeal to this 

Honourable Court; 

 

10.2 That the appeal be upheld and that the order of the Supreme 

Court of Appeal be set aside and replaced with the following: 

 

10.2.1 Sole custody and sole guardianship of the minor child; 

RW, a girl born on 11 November 2004, be awarded to 

the Applicants; 

 

10.2.2 RW be declared to have been abandoned; 

 

10.2.3 That the foster order dated 11 January 2005 and 

issued out of the Children’s Court for the district of 

Roodepoort under Case No.14/1/-78/2004 be 

discharged; 
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10.2.4 That the Applicants be authorised to leave South 

Africa with the minor child, RW, with a view to 

adopting her in the United States of America.2 

 

11. The First, Second and Third Respondent have not opposed this 

application. 

 

12. The Intervening Party has opposed this application and sought leave to 

adduce further evidence and seeks the following relief: 

 

12.1 That the appeal be dismissed; and  

12.2 That this Honourable Court direct the Children’s Court to 

hear an application for adoption to be brought by the 

applicants.3  

 

13. My recommendations as set out in my report are as follows: 

 

13.1 That RW be declared to have been abandoned; 

 

                                                 
2 Applicants’ written argument : Volume 2 of 2 /  233 at 117 – 118 
 
3 Intervening Party : Written submissions / 118 at 124 
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13.2 That this Honourable Court issue a directive to the Children’s 

Court for the district of Roodepoort  to hear the application 

for adoption of RW by the Applicants within 30 days from the 

judgment being handed down by the Court and that the 

Children’s Court accept the reports of Hanekom and 

Jackson as prima facie proof for the purposes of Secion 

18(1)(b) of the Child Care Act 74 of 1983; 

 

13.3 That the Honourable Court declares the principle of 

subsidiarity to have been complied with; 

 

13.4 That the Department of Social Development be ordered 

forthwith to sign all documentation necessary to facilitate the 

adoption; 

 

13.5 That the adoption once finalised by the Children’s Court be 

registered by the Department of Social Welfare; 

 

13.6 Alternatively, and in the event of this Honourable Court not 

having the jurisdiction to make such an order then and in 

that event that the Applicant’s succeed with the relief sought 
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by them at pages 117 and 118 of the Applicants’ Written 

Heads of Argument, Volume 2 of 2.4 

 

14. The Amicus Curiae, The Centre for Child Law, University of Pretoria 

proposes an order in the following terms: 

 

14.1 That the appeal be dismissed; 

 

14.2 That the children’s court of the area in which RW is currently 

residing will hear an application brought by the applicants for 

the adoption of RW within 30 days from the judgment of this 

court; 

 

14.3 That the Department of Social Development must make the 

necessary arrangements for an independent social worker to 

compile a report regarding RW, and to have it ready for 

presentation at the application for adoption hearing before 

the children’s Court.5 

 

THE BEST INTERESTS STANDARD 

 

                                                 
4 Report : Curatrix ad litem / 190 at 65 - 67 
5 Amicus Curiae : Written submissions / 94 
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15. The fact that a child’s best interests are of paramount importance in 

every matter concerning the child is enshrined in section 28(2) of our 

Constitution.6 

 

16. “Best interests” as dealt with in the various international agreements, 

treaties and conventions relevant to the issues before this Honourable 

Court have been dealt with extensively by the Applicants in their 

Written Submissions.  To avoid prolixity I will not reiterate same herein. 

 

17. Suffice it to say that The United Nations Convention on the Rights of 

the Child, The African Charter on the Rights and Welfare of the Child 

and The Hague Convention, albeit with the use of slightly different 

terminology, all recognise that the Best Interests of a child in any 

matter concerning children is of paramount importance.  Satchwell J in 

B v M  2006 (9) BCLR 1034 (W) cautioned against the: 

 

“…..slavish adoption of such content as has been given to 

specific legislation or instruments since language as also 

constitutional, cultural, familial, social and other traditions inform 

contrasting interpretations.”7

 

                                                 
6 Section 28(2) of the Constitution reads: 
“28(2) A child’s best interests are of paramount importance in every matter concerning the child.” 
7 B v M 2006 (9) 1034 (W) at [138] / 1066 E 
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18. This court in Minister of Welfare and Population v Fitzpatrick 2000 

(3) SA 422 (CC) held that a flexible approach should be applied to the 

best interests standard and that the special features of each case must 

be looked at in order to determine the best interests the specific child.  

It was held that: 

 

‘the ‘best interests’ standard appropriately has never been given  

exhaustive content in either South African law or in comparative  

international or foreign law.  It is necessary that the standard 

should be flexible as individual circumstances will determine 

which factors secure the best interests of a particular child.”8

 

19. That it is trite that each case must be decided on its own facts9 

combined with the flexibility to be applied to the best interests standard 

gives this Court a discretion to interpret and to formulate what will be 

best for RW in this matter from a selection of interests. 

 

20. Adopting and applying such a flexible approach to the best interests 

standard could not be more apposite than in this matter. 

 

                                                 
8 Minister of Welfare and Population Development v Fitpatrick 2000 (3) SA 422 CC at [18] / 
428 F to 429 A 

9 Jackson v Jackson 2002 (2) SA 203 (SCA) 
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21. This concept was applied by Satchwell J in B v M supra wherein  the 

learned Judge created categories wherein the Court dealt extensively 

with the factors relating to the specific children in question in that 

matter, how to ascertain the best interests of the specific children, the 

value of context in identifying the best interests of the specific children, 

the best interest concept in the wider social and constitutional context 

and the specific factors to be taken into account in determining the 

best interest of the specific children in question. 

 

22. In applying a flexible approach this Honourable Court is enjoined to 

take cognisance of the facts of this matter as they are in relation to 

RW’s current situation and the future possibilities available to her. 

 

FACTORS UNIQUE TO RW’S BEST INTERESTS 

 

23. It is respectfully submitted that this is a simple issue which can and 

should be separated from the legal and procedural issues currently 

before this Court in order to ensure that what is in fact in RW’s best 

interests and what is best for her future is not once again sabotaged by 

the quagmire that is this matter. 

 

24. The facts and circumstances relevant to RW’s best interests can be 

best summarised as follows: 
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24.1 she is an abandoned child; 

 

24.2 she has been in foster care since birth; 

 

24.3 she needs to be placed permanently as soon as possible; 

 

24.4 she has a constitutional right to inter alia parental care, a 

family,  basic nutrition, shelter, health care services and 

education;  

 

24.5 the Applicants’ suitability as fit and proper persons to adopt 

RW is not and has never been in dispute10; 

 

24.6 RW has been raised in the same church as attended by the  

Applicants and imbued with the same religious doctrine as 

that adopted by the Applicants; 

 

24.7 her life experiences over the past 3 years are manifestly 

similar to the life experiences she will enjoy if placed 

permanently with the Applicants11; 

                                                 
10Record : Volume 7 : Judgment of Mr Justice Goldblatt / 517  
Record : Volume 7 : Judgment of Mr Justice Theron AJA / 560 
Amicus Curiae : Written submissions / 256 at 91  
11 Report of Curatrix / 175.7 at 57 
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24.8 in contrast her life experiences to date are manifestly 

different to those of a Black South African family in a rural 

area or township and as such placement with a Black family 

in such circumstances would be foreign to RW and cannot 

not be in her best interests at this stage12; 

 

24.9 the fact that RW has remained with her foster parents for a 

longer period of time than may have occurred if 

circumstances had been different has created a situation 

and circumstances which are unique to RW namely: 

 

24.9.1 she does not speak a black language13; 

 

24.9.2 she is accustomed to and has been exposed to 

American culture and values and even speaks with an 

American “twang”; 

 

24.9.3 she is accustomed to being part of a large “family”. 

 

24.10 These unique circumstances may in fact result in a suitable 

local adoptive family never being located for her14. 

 

                                                 
12 Supra / 170 at 53 
13 Supra /  175.11 at 57 
14Supra / 175.22 – 175.23 at 59 
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25. It is manifestly in RW’s best interests that she be placed permanently 

with the Applicants. 

 

26. Notwithstanding both the Intervening Party and the amicus curiae 

opposing the relief sought and seeking the dismissal of the application 

it would appear from their recommendations that the matter be dealt 

with in the Children’s Court that they are in agreement that RW’s best 

interest may in fact lie with the Applicants15. 

 

27. The only manner in which to ascertain RW’s best interests in so far as 

her placement with the Applicants is concerned is to consider the facts 

peculiar to RW and the facts as they are in this matter. 

 

THE CHILD CARE ACT AND ADOPTION PROCEDURE IN THE CONTEXT 

OF RW’S BEST INTERESTS 

 

28. It is submitted that it is neither necessary nor in RW’s best interests for 

a Children’s Court to hear an application for adoption in that this 

Honourable Court has been placed in a position to properly and finally 

resolve what is indeed in RW’s best interests. 

 

                                                 
15 Intervening Party : Written Submissions / 119 at 124 – 125 
Amicus : Written Submissions / 256 at 91 
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29. Were this Honourable Court to direct that the Applicants’ are to bring 

an adoption application in the Children’s Court afresh the continuing 

uncertainty (and unavoidable delay) that might result would be contrary 

to RW’s best interests.16 

 

30. As will be set out more fully below the requirements as set out in 

sections 18 and 40 as well as Regulation 21 of the Child Care Act 74 

of 1983 have already been fully complied with.  As such I dispute the 

Intervening Party’s  contention in its Heads of Argument that: 

 

“ ….. on the papers before it, this Court cannot properly and 

finally resolve the best interests of Baby RW.   They must be 

resolved in the Children’s Court with appropriate input from all 

parties concerned, including the Department.  This will include 

the question of whether Baby RW’s best interests will be served 

by an adoption by the applicants or one of the many qualified 

                                                 
16 Fraser v Naude 1999 1 SA 1 CC / at 1 Held (per Chaskalson P, the other members of the 
Court concurring), that, while the prospects of success were an important issue in deciding 
whether or not  G 1999 (1) SA p2 to grant leave to appeal to the Constitutional Court, they were 
not the only issue to be considered when the  A  interests of justice were being weighed. 
(Paragraph [7] at 4F/G--5A.) 
Held, further, that the matter concerned the status and well-being of the young adopted child. The 
interests of the child were paramount. Even if the application for leave to appeal were to be 
granted, and the applicant were  B  ultimately to succeed in his application to have the adoption 
order set aside, it would not be the end of the matter. The adoption proceedings would have to be 
re-opened and the dispute could again drag itself out through the courts. Continued uncertainty 
as to the status and placing of the child were not in the interests of the child. (Paragraph [9] at 
5B/C--D/E.)  
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South African prospective adoptive parents who are currently on 

the waiting list to adopt a child precisely like Baby RW.”17

  

31. In terms of section 18(1)(b) of the Child Care Act, a children’s court 

shall not make any order referred to in paragraph (a) before the 

consideration of a prescribed report from a social worker or an 

accredited social worker. 

 

32. The mere submission of a report purported to have been compiled and 

signed by a social worker or accredited social worker in terms of 

regulation 21(1) is prima facie proof of the facts stated in the report.18 

 

33. Both the Amicus and the Intervening Party seem to want to ignore 

Regulation 21(7)(a). 

 

34. The most important requirement for an adoption of a child is that the 

proposed adoption must “serve the interests and conduce to the 

welfare of the child”.19 

 

35. The Requirements for an adoption as contained in section 18 of The 

Child Care Act are as follows: 

 

                                                 
17 Intervening Party : Written Submissions / 117 at 123 - 124 
18 Child Care Act : Regulation 21(7)(a) 
19 Van der Westhuizen v Van Wyk 1952 2 SA 119 (GW) 

 15



35.1 the court must have regard to the religious and cultural 

background of the child and his parents, as against that of 

the prospective adoptive parent or parents20; 

 

35.2 the court must consider the prescribed report from a social 

worker or accredited social worker21; 

 

35.3 the court must the satisfied that the applicant or applicants 

are qualified22 to adopt the child23, that they have adequate 

means to maintain and educate the child24, and that they are 

“of good repute” and “persons fit and proper” to be entrusted 

with the custody of the child25; 

 

35.4 the court must be satisfied that the requisite parental 

consent has been given or dispensed with; 

 

                                                 
20 Child Care Act : s 18(3) read with section 40 / 40 Determination of custody of children 
In the application of the provisions of section 15 (1) (b) or 34 regard shall be had to the religious 
and cultural background of the child concerned and of his parents as against that of the person in 
or to whose custody he is to be placed or transferred. 
21 Child Care Act : s 18(1)(b) 
22 Supra : s 17  / 17 Qualifications for adoption of children 
A child may be adopted- 
(a) by a husband and his wife jointly; 
(b) by a widower or widow or unmarried or divorced person; 
(c) by a married person whose spouse is the parent of the child; 
(d) by the natural father of a child born out of wedlock. 
23 Supra : s 18(4)(a) 
24 Ibid 
25 Supra : s 18(4)(b) 
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35.5 the court must be satisfied that, where required, the child 

has consented to the adoption; and 

 

35.6 the court must be satisfied that, where applicable, the child’s 

foster parent has furnished a statement confirming that he or 

she does not wish to adopt the child26. 

 

36. As contained in my report the First and Second Respondents (the 

foster parents) have no intention of adopting RW.27 

 

37. The information already before this Honourable Court not only 

complies with the requirements prescribed by Regulation 21 of the 

Child Care Act but is in fact more substantial than is in fact required. 

  

38. In accordance with Regulation 21 the report must include the following: 

 

38.1 details of the religious and cultural background of the child, 

his or her parents and the prospective adoptive parents28; 

 

38.2 details as to the suitability and citizenship of the prospective 

adoptive parents29; 

                                                 
26 Supra : s 18(4)(g) 
27 Report of Curatrix : 63.1 at 17 
28 Regulation 21(1)(b)(i), as read with ss 18(3) and 40 
29 Regulation 21(1)(b)(i), as read with s 18(4) 
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38.3 details as to the availability of the requisite consent by the 

parents, and, where required, consent by the child; and 

where required, the availability of a statement from the 

child’s foster parents30; 

 

38.4 details of any counseling given in respect of the adoption31; 

 

38.5 a statement of all moneys paid or thought to have been paid 

by the applicant for services rendered, professional fees and 

disbursements and all other fees and costs in relation to the 

proposed adoption or care of the child, including pre-natal, 

delivery and post-natal medical expenses; housing, food, 

clothing, travel and hospital costs; legal fees; and fees to 

messenger of the court32; 

 

38.6 a motivated recommendation33; and 

 

38.7 any other matters the court may require34. 

 

                                                 
30 Ibid 
31 Regulation 21(1)(b)(ii) 
32 Regulation 21(1)(b)(iii) 
33 Regulation 21(1)(b)(iv) 
34 Regulation 21(1)(b)(v) 
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39. There are no less than 3  social workers who have compiled reports, 

(the reports of Amanda du Toit35, Margaretha Johanna Hanekom36 and 

April Williams Jackson37) which reports are already before this Court 

and comply with sections 18, 40 and Regulation 21 of the Child Care 

Act. 

 

40. Du Toit, at the time of filing her report, was in the service of a 

prescribed welfare organisation namely, the Third Respondent. 

 

41. Hanekom is a social worker in private practice with an accreditation in 

adoption. 

 

42. Jackson is a certified social worker with the State of Virginia and is 

Executive Director/Founder of Autumn Adoptions Inc. a private non-

profit Child Placement Agency licensed in the State of Virginia.38 

 

43. The only way in which the Applicants could comply with the 

requirements set out in sections 17, 18(3), 18(4) (a), 18(4) (b) and 40 

of the Child Care Act would be to provide a report concluded by a 

social worker in the United States.  Whilst I have no direct knowledge 

as to how this information is received from other receiving countries 

                                                 
35 Record : Volume 1 / 67 - 69 
36 Record : Volume 1 / 74 - 90 
37 Record : Volume 1 / 91 - 151 
38 Record : Volume 1 : applicants’ affidavit / 35 - 37 
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such as Sweden, Norway, Germany etc, I have no doubt that these 

requirements are met by way of an investigation and report concluded 

by a social worker in the receiving country.  It would be impossible for 

such information to be obtained by a social worker in South Africa. 

 

44. Jackson is currently in the process of updating her report as the State 

of Virginia requires that all reports, such as the report concluded on the 

Applicants, be updated annually pending the adoption39.  I do not have 

the updated report yet in my possession but will make it available to 

this Honourable Court at the hearing of this application should same be 

available.  

 

45. Neither the Intervening Party nor the courts a quo have questioned the 

content or form of Jackson’s report.  During my interview with Jackson 

she confirmed the voracity of the contents thereof and informed that 

she was in the process of updating the report as is required by Virginia 

State Law.  It is respectfully submitted that notwithstanding the fact that 

there is currently no bilateral agreement between South Africa and the 

US, the Departments would be able to verify the information contained 

in Jackson’s report should it deem it necessary to do so. 

 

                                                 
39 Report of Curatrix : / 157 at 49 
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46. It would thus be unnecessary for a further social worker to compile a 

report for the Children’s Court as recommended by the amicus.40 

 

47. The contention by the Amicus in her proposed order that an 

independent social worker compile a report regarding RW  disregards 

the 3 prior social worker reports already filed and loses sight of the fact 

that a Curatrix has been appointed, filed a report and as such all the 

relevant current information regarding RW is already before this court. 

A further report would be superfluous and dilatory.  A further 

investigation would take time which would not be in RW’s best 

interests. 

 

48. It would appear that the Intervening Party is desirous of an adoption 

inquiry being conducted which is entirely different from an adoption 

hearing.  This is evident from Vusimuzi Madonsela’s (“Madonsela”) 

statement in his Founding Affidavit to the effect that the matter ought to 

be resolved by the Children’s Court with appropriate input from all 

parties concerned, including the Department.41 

 

49. The provisions of regulations 4(1) and (2) to the Child Care Act provide 

as follows: 

 

                                                 
40 Amicus Curiae : Written submissions / 267.3 at 94 
41 Intervening Party : Founding Affidavit / 18 at 7 
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“4(1) Subject to the provisions of regulations 21(3) and (7) a parent or 

an adoptive parent of a child in respect of whom a children's court 

holds an inquiry, the child and a respondent shall have the same rights 

and powers as a party to a civil action in a magistrate's court in respect 

of the examination of witnesses, the production of evidence and of 

address to the court. 

 

(2) A commissioner may allow any person who, in his opinion, has a 

substantial interest in the proceedings of the children's court concerned 

to join the proceedings, and a person who so joins shall for the 

purposes of these regulations be deemed to be a party to those 

proceedings and shall have the same rights and duties as a party 

referred to in subreg (1).” 

 

50. I have a real concern that should the Department be joined as a party 

(which would be the only manner in which the Department could give 

the “appropriate input” referred to by Madonsela) the proceeding would 

become unnecessarily protracted to RW’s detriment.42 

  

51. If Madonsela is referring to the “many qualified South African 

prospective parents who are currently on the waiting list to adopt a 

child precisely like RW”43 (which statement it is submitted is patently 

                                                 
42 Naude and Another v Fraser 1998 (4) SA 539 (SCA) at 541 
43 Supra : 19 at 7 
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incorrect) then that information has already been placed before this 

Court.44 

 

52. It is of great concern that the Intervening Party continues, in the 

Director General’s Written Submissions, to include only information 

that advances their case while omitting facts that does not: 

 

“52.1 The Director-General’s affidavit demonstrates that there 

are five approved black South African applicants on the 

waiting list of the Johannesburg Child Welfare Society 

alone. 

 

                               Director-General’s affidavit, pp. 37 – 38, paras 67.4.1 –        

                               67.4.4 

 

               52.2 The debate is therefore not whether Baby RW’s best  

interests would be served by being adopted by the 

applicants instead of being institutionalised, it is about 

whether her best interests would be served by being 

adopted by the applicants as opposed to being adopted 

                                                 
44 Supra : 67.4.3 at 37 – 38 
 Report of the Curatrix : 53 – 55 and annexure “F” at 82 -83 
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by one of these prospective South African adoptive 

parents.”45

 

53. This while eschewing the requirement of good faith (uberrimae fides) 

which prescribes that parties are required to disclose any relevant fact 

or circumstance which might influence the Court in deciding the 

application. 

 

54. This is precisely the situation that this Honourable Court should seek to 

avoid in that it cannot advance RW’s best interests in any shape or 

form. 

 

55. Once it is established that there are no prospective local adoptive 

parents for a child and the Department has considered the report/s 

submitted to the Commissioner and there is no objection thereto, the 

Department will issue a letter to this effect.46  

 

56. There is no necessary at this stage for the Department to have any 

further input into the adoption application.  The issues have been fully 

ventilated.  The directive that the Department be ordered to forthwith 

sign all documentation necessary to facilitate RW’s adoption relates 

specifically to the above referred letter. 

                                                 
45 Intervening Party : Written Submissions / 102.1 – 102.2 at 107 -108 
46 Intervening Party : Founding Affidavit / 24 - 25 
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SOLE CUSTODY AND SOLE GUARDIANSHIP IN THE CONTEXT OF RW’S 

BEST INTERESTS 

 

57. The question to be decided by this Honourable Court in this regard is 

twofold: 

 

57.1 whether prospective foreign adoptive parents have an  

election to apply for an order in respect of custody and 

guardianship or to apply to the Children’s Court for an order 

of adoption47; and 

 

57.2 whether a child’s best interests are best served by awarding  

an order for sole custody and sole guardianship with a view 

to concluding an adoption of the child out of the country or 

whether an adoption order granted locally is best suited to 

serve the best interests in such cases. 

 

58. The first question notwithstanding that it has serious implications for 

other South African children, has no direct bearing on RW’s best 

interests. 
                                                 
47 Applicant’s written submissions / 6 
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59. While I accept that RW’s rights enshrined in the Constitution may be 

limited by the rights of other South African children who may find 

themselves in the same position as she does, I respectfully submit that 

in coming to a decision as to RW’s best interests this Court should not 

place too much weight on the legal and procedural issues that have 

occurred to date in this application but should rather look at the facts 

as they currently are in determining her future. 

 

60. The second question has a direct bearing on RW’s best interests. 

 

61. I accept that the Intervening Party has legitimate reasons for not 

wanting South African children to be “adopted” in this manner. 

62. Both the Amicus and the Intervening Party have made extensive 

submissions on the problems inherent in effecting inter-country 

adoptions via custody and guardianship orders in the High Court.  In 

particular, the amicus has stressed the lack of safeguards inherent in 

such process, in contrast to the Children’s Court route required by 

section 18(1)(a) of the Child Care Act.48 

 

                                                 
48 Intervening Party : Written Submissions / 97 – 98 at 99 - 105 
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63. These submissions accord with my submissions made in this regard in 

my report49 and as such I accept these submissions and will not repeat 

them herein. 

 

64. Having said this, in the event of this Court not granting an order as 

framed in my Recommendation contained in my report50, then and in 

that event it is submitted that the Applicants succeed with the relief 

sought by them in that it can never be in RW’s best interests to be 

embroiled in further litigation of an opposed adoption application. 

 

65. This Court can include safeguards in its order  such as recommended 

by the Amicus in her Heads of Argument filed in the Witwatersrand 

Local Division dated 6 February 2006, where she states: 

 

“Where such a guardianship and custody order is granted (in the 

High Court) (sic), the court should order the applicants: 

 

65.1 to provide a copy of such order and supporting 

documentation to the Director-General of the National 

Department of Social Development, and 

 

                                                 
49 Report of Curatrix : 62 - 63 
50 Supra : 65 - 67 
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65.2 provide written notification, with supporting 

documentation, to the Director General when the 

adoption has been concluded in the foreign country 

within 30 days of that order being granted, provided that 

if the adoption is not concluded within one year of the 

South African High Court order having been issued, the 

applicants must report on progress towards the 

conclusion of adoption annually to the Director General 

until such time as the adoption has been concluded.”51 

 

66. The Applicants could further be directed to provide the Intervening 

Party with the Jackson’s details in order that Jackson could liaise with 

the Department and provide the Department with follow-up reports in 

order that RW’s progress in the US could be monitored.   

 

67. As set out in my report Jackson is familiar with such procedure in that 

same forms part of her job.  Jackson would comply with any specific 

guidelines as required by the Intervening Party.52 

 

68. In any event, in the event of RW being adopted in South Africa before 

leaving the country, the adoption would be registered and the 

                                                 
51 Record : Volume 3 / 249 -250 
52 Report of Curatrix : 149 – 152 at 47 - 48 
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Department would liaise with Jackson in terms of their follow-up 

procedure. 

 

69. I refer this Court to my Report wherein Dr Maria Mabetoa assured me 

that in the event of the Applicants succeeding with their application the 

Department would not object to an adoption being granted in the 

Children’s Court.  It was submitted that this would be the route to follow 

and in RW’s best interests.53 

 

THE PRINCIPLE OF SUBSIDIARITY IN THE CONTEXT OF RW’S BEST 

INTERESTS  

 

70. In Fitzpatrick supra while Goldstone J, writing for the court, did not 

exhaustively define the principle of subsidiarity the learned judge did 

recognise the following: 

 

“Subsidiarity refers to the principle that intercountry adoption 

should be considered strictly as an alternative to the placement of 

a child with adoptive parents who reside in the child’s country of 

birth.”54

 

                                                 
53 Report of Curatrix : 123 at 40 
54 Fitzpatrick supra at footnote 13 /430 I to J 
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Notwithstanding the above, Goldstone J stated with reference to the 

Child Care Act that: 

 

“The concerns that underlie the principle of subsidiarity are met 

by the requirements in section 40 of the Act that Courts are to 

take into consideration the religious and cultural background of 

the child on the one hand, and the adoptive parents on the 

other.”55

 

71. The Amicus in her written submissions deals with the principle which 

principle expresses a preference for domestic solutions over 

international ones.  She further sets out how the various conventions 

and treaties deal with and interpret subsidiarity.56   

 

72. It is noteworthy that the amicus points out that: 

 

“There is a link between subsidiarity and “matching”, in that one 

of the reasons why domestic solutions are preferred over 

international ones, is that children are able to stay in their 

countries of origin and thus are more likely to remain in their own 

                                                 
55 Fitzpatrick supra at [32] / 433 B 
56 Amicus Curiae : Written submissions / 41 - 43 
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families or communities sharing the same race, culture and 

religion.”57

 

73. “Matching” relates to the principle that adoptions must be child-centred 

in that children should be matched to prospective parents and not the 

other way around.   

 

74. While accepting the above submissions, the unique facts of this case 

and circumstances in which RW has grown up render the Applicants to 

be the most suitable match as parents for her.  Should she be adopted 

by the Applicants the requirement of subsidiarity (as explained by the 

amicus and as dealt with in Fitzpatrick supra) will have been complied 

with bearing in mind that there are currently no suitable prospective 

local adoptive parents for RW and more importantly the fact that as a 

consequence of RW’s unique circumstances there may never be 

suitable local for her. 

 

75. The view taken by the Intervening Party’s is set out in its Written 

Submissions where the following is stated: 

 

“That is a debate that plainly cannot take place meaningfully on 

these papers in this Court.  It requires an independent social 

worker and the Children’s Court to investigate these issues, 
                                                 
57 Amicus Curiae : Written submissions / 105 at 43 - 44 
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including to what extent the principle of subsidiarity affects the 

outcome given Baby RW’s particular circumstances.58

 

76. The above referred paragraph illuminates my concerns that in the 

event of this Honourable Court referring the matter to the Children’s 

Court for an adoption hearing without the directives I suggest in my 

report, the Department could require that a further 60 days expire prior 

to accepting that no suitable local adoptive parents exist. 

 

77. This is further illuminated by the Department’s insistence that there are 

“many qualified South African prospective parents who are 

currently on the waiting list to adopt a child precisely like RW.”59 

While failing to take this Honourable Court into its confidence and 

provide further details as to their suitability. 

 

THE IR-4 IMMIGRATION VISA 

 

78. In reference to the Intervening Party’s contention that an IR-4 

Immigration visa will not be issued by US Immigration services for RW 

in the event of an order for sole custody and guardianship being 

granted I refer this Court to my report and more specifically to a letter I 

                                                 
58 Intervening Party : Written submissions / 102.3 at 108 
59 Intervening Party : Founding Affidavit / 19 at 7 
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received from the Acting Consul General, Charles E, Luoma-

Overstreet dated 5 September 2007, wherein he states: 

 

“Failing explicit guidance, however, rebutting previous court 

decisions and Ministry guidance and explicitly demonstrating that 

a guardianship order constitutes an irrevocable release for 

adoption and immigration, we would be unable to issue an IR-4 

visa in accordance with U.S. statutes.”60

 

which paragraph I interpret to mean that in the event of this Court 

overruling the previous decisions and in the event of this Honourable 

Court granting a custody and guardianship order, same will satisfy the 

US requirements in that same would constitute “an irrevocable release 

for adoption and immigration.” 

 

ADOPTIONS TO THE UNITED STATES OF AMERICA 

 

79. It is clear that the Department discourages inter-country adoptions to 

the United States while putting forward the following reasons: 

 

“81.1  the US has not yet ratified or acceded to the Hague 

Convention and is therefore not bound to its terms; and 

 
                                                 
60 Report of Curatrix : Annexure “G”/ 84 - 85 
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81.2 there is no working agreement in place between South 

Africa and the United States.”61

81 This flies in the face of the statistics provided by the Department that since 

Fitzpatrick supra 54 children have been adopted by American citizens.  

Notwithstanding the fact that there is no working agreement currently in 

place between the US and the Department, the social workers employed by 

the Department are evidently able to monitor these children’s progress. 

82 What is disconcerting is the following submission: 

“In the present case of course, the State has not engaged in a blanket 

refusal to have inter-country adoptions with the United States.  Rather 

it has taken a far less radical approach – being agreeable to inter-

country adoptions to the United States but only with Departmental 

oversight and in exceptional circumstances such as where the child 

has special needs, where the child is particularly hard to place within 

South Africa, where there is a long-standing pre-existing relationship 

between the adoptive parents and the child, or where the child is 

related to the adoptive parents”62. 

Director-General’s affidavit, pp. 30-31, para 58 

 

                                                 
61 Intervening Party: Written submissions / 32.1 – 32.2 at 35 - 36 
62 Supra : 31 at 34 - 35 
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83 Surely a child that has special needs and is particularly hard to place would 

require extensive follow-up and monitoring procedures which quite clearly 

the Department is able and willing to do in certain self-selected instances. 

84 Dr Mabetoa stated that there is currently no legislation nor are there legal 

procedures in place to follow up adoptions to the US and moreover the lack 

of a central  authority in the US it is very difficult to monitor such adoptions. 

 

85 It is submitted that the Department’s attitude in this regard while accepting 

that this Court is not being asked to make a finding in this regard, flies in the 

face of Fitzpatrick supra wherein Goldstone J stated that: 

 

“We are concerned in this case with the rights of both the respondents 

as prospective adoptive parents, on the one hand, and the rights of the 

child, on the other.  The equality attack relies primarily on unfair 

discrimination against prospective adoptive parents and indirectly 

against the children concerned; the human dignity attack is based on 

the effect of the impugned provision on the prospective adoptive 

parents, whilst the reliance on s 28 is concerned solely with the rights 

of children.”63

 

                                                 
63 Fitzpatrick supra / [15] 427 at F 
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86 The limitations placed on US citizens wishing to adopt South African children 

might in fact be discriminatory and unconstitutional towards both the 

prospective adoptive parents and towards South African children whose best 

interests may in fact lie with adoptive parents in the US. 

 

87 This Court must not lose sight of the fact that there are a vast number of 

children in the system for whom the various organizations are struggling to 

find homes for locally.64 

 

88 What is of further interest is the fact that inter-country adoptions have also 

been concluded with a range of countries including Kenya, Mauritius, 

Namibia, Nigeria, Tanzania, the United Kingdom and Zimbabwe65 while no 

further information is given as to whether these countries are Hague 

Convention countries or whether there are working agreements in place with 

these countries. 

 

89 It is submitted that RW’s unique circumstances places her squarely within 

the corners of the Department’s requirements for an inter-country adoption to 

the US. RW’s exceptional circumstances and special needs have made 

difficult to place.66 

 

                                                 
64 Report of Curatrix : 100.16 at 31 
65 Intervening Party : Founding Affidavit / 34 at 21 
66 Supra / 58 at 30 
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90 Whether or not these exceptional circumstances existed at the outset is 

irrelevant.  They exist now and this Court is enjoined to apply the best 

interests standard to RW’s current circumstances.   

 

91 The Department does not clarify or expand on the meaning to be given to 

“special needs”.  In interpreting the phrase it is appropriate to have regard to 

the term “special” which introduces a comparative quality.  The Collins 

Paperback English Dictionary includes as definitions, “distinguished from”, 

“not usual or commonplace: a special case”.  While the definitions for the 

word “needs” include “what is required”. 

 

92 RW’s circumstances can be distinguished from others in that they are unique 

to her and they cannot be described as either usual or commonplace in the 

framework of inter-country adoptions.  This is a “special case”.  As such 

RW’s requirements are specific to her. 

 

APPROPRIATE RELIEF IN THIS APPLICATION  

 

93 The object in awarding relief should be to vindicate the Constitution and 

deter future infringements. 
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94 The Constitution itself provides very little guidance on constitutional 

remedies.  Section 38 simply refers to “appropriate relief”67. The only type of 

relief specifically referred to is a declaration of rights.  The Act does not 

itemise the specific types of relief available for the infringement or threat to a 

right enshrined in the Bill of Rights. 

 

95 This Court has however rejected the argument that the only power that this 

Court has is to issue declaratory orders.68 

 

96 It is left to the Court to decide what would be appropriate relief in any 

particular case. 

 

97 This Court In Fose v Minister of Safety and Security 1997 (3) SA 786 CC 

defined appropriate relief as follows: 

 

“Appropriate relief will in essence be relief that is required to protect 

and enforce the Constitution. Depending on the circumstances of each 

particular case the relief may be a declaration of rights, an interdict, a 

                                                 
67 S 38 of the Constitution – Enforcement of Rights 
 Anyone listed in this section has the right to approach a competent court, alleging that a right in 
the Bill of Rights has been infringed or threatened, and the court may grant appropriate relief, 
including a declaration of rights. The persons who may approach a court are- 
(a) anyone acting in their own interest; 
(b) anyone acting on behalf of another person who cannot act in their own name; 
(c) anyone acting as a member of, or in the interest of, a group or class of persons; 
(d) anyone acting in the public interest; and 
(e) an association acting in the interest of its members. 
68Minister of Health and Others v Treatment Action Campaign and Others (No2) 2002 (5) SA 
721 CC at 758 A/B – C   
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mandamus or such other relief as may be required to ensure that the 

rights enshrined in the Constitution are protected and enforced. If it is 

necessary to do so, the courts may even have to fashion new remedies 

to secure the protection and enforcement of these all-important 

rights.”69

 

The judgment (per Ackermann J) went on to state:  

 

“I have no doubt that this Court has a particular duty to ensure that, 

within the bounds of the Constitution, effective relief be granted for the 

infringement of any of the rights entrenched in it. In our context an 

appropriate remedy must mean an effective remedy, for without 

effective remedies for breach, the values I underlying and the right 

entrenched in the Constitution cannot properly be upheld or enhanced. 

Particularly in a country where so few have the means to enforce their 

rights through the courts, it is essential that on those occasions when 

the legal process does establish that an infringement of an entrenched 

right has occurred, it be effectively vindicated. The courts have a 

particular responsibility in this regard and are obliged to ''forge new 

tools'' and shape innovative remedies, if needs be, to achieve this 

goal.” 

 

                                                 
69 Fose at [19] 799 F- G  
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98 While section 38 sanctions a flexible approach to relief70, section 172(1)(a) of 

the Constitution71 contains some instructions pertaining to the declaration of 

invalidity of law and state conduct. 

 

99 It is important to note that s 172(1)(b) makes provision for an order that is 

“just and equitable”.  Notwithstanding this provision the Court must consider 

the effect of its order on society at large. 

 

100 An important feature of a declaration of rights is that it is aimed at resolving a 

dispute between particular parties as opposed to a declaration of invalidity 

which is binding on all. 

 

101 In JT Publishing v Minister of Safety and Security 1997 (3) SA 514 CC it 

was held that a declaratory order is a discretionary remedy. 

 

                                                 
70 Sanderson v Attorney-General, Eastern Cape 1998 (2) SA 38 (CC)  
71 S 172 of the Constitution – Powers of Courts in Constitutional Matters 
(1) In deciding a constitutional matter within its power, a court- 
(a) must declare that any law or conduct that is inconsistent with the Constitution is invalid to 
the extent of its inconsistency; and 
(b) may make any order that is just and equitable, including-  
(i) an order limiting the retrospective effect of the declaration of invalidity; and  
(ii) an order suspending the declaration of invalidity for any period and on any conditions, to 
allow the competent authority to correct the defect. 
 

 

 

 
 

 40



102 RW has rights to parental and family care as guaranteed by section 28(1)(b) 

of the Constitution.  This right will be achieved by her being adopted.  

However her rights may be limited and prejudiced were a full blown adoption 

enquiry (which it is submitted is unnecessary) to ensue. 

 

103  It is respectfully submitted that the relief recommended by me in my report 

as Curatrix is appropriate in the circumstances.  This Court should exercise 

its discretionary powers and fashion such a remedy to secure the 

enforcement and protection of RW’s rights in terms of the Constitution. 

 

RECOMMENDATION AND REMEDY 

 

104 I respectfully submit that the following recommendations as contained in my 

report would be in RW’s best interests.  In this regard I submit that RW’s 

best interests will be served were she to be placed with the Applicants 

permanently and in this regard I recommend the following: 

 

104.1 That RW be declared to have been abandoned; 

 

104.2 That this Honourable Court issue a directive to the Children’s  

Court for the district of Roodepoort to hear the application for 

adoption of RW by the Applicants within 30 days from the 

judgment being handed down by the Court and that the 
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Children’s Court accept the report of Hanekom and Jackson 

as prima facie proof for the purposes of Secion 18(1)(b) of 

the Child Care Act 74 of 1983; 

 

104.3 That the Honourable Court declares that the principle of  

subsidiarity has been complied with; 

 

104.4 That the Department of Social Development be ordered  

forthwith to sign all documentation necessary to facilitate the 

adoption; 

 

104.5 That the adoption once finalised in the Children’s Court be  

registered by the Department of Social Development; 

 

104.6 Alternatively, and in the event of this Honourable Court not  

having the jurisdiction to make such an order then and in 

that event that the Applicant’s succeed with the relief sought 

by them at pages 117 and 118 of the Applicants’ Written 

Heads of Argument, Volume 2 of 2.  

 

 
MELANIE FEINSTEIN 
Curatrix ad litem to the minor child 
 
Chambers Johannesburg 
9 September  2007 
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