
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
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In the matter between: 

 

AD       First Applicant 

DD       Second Applicant 

 

and 

 

DW       First Respondent 

CW       Second Respondent 

ROODEPOORT CHILD AND FAMILY  
WELFARE SOCIETY    Third Respondent 
 
CENTRE FOR CHILD LAW    Amicus Curiae 

 

THE APPLICANTS’ WRITTEN ARGUMENT 

 

INTRODUCTION 

 

1. This application for leave to appeal, and potential appeal, concerns  RJW 

(“R”), a baby girl now two and a half years old.  She has been in foster 
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care since, only days old, she was found abandoned, head first in a 

bucket in the veld near Roodepoort. The applicants, American citizens 

who are long-standing friends of R’s foster parents, met R in 2005 whilst 

visiting their friends and a bond has formed between them which has 

been nurtured ever since.  They sought from the High Court, the upper 

guardian of all minors, an order of sole custody and sole guardianship in 

respect of R to enable them to remove her to the United States of 

America and adopt her there.   

 

2. Their application was refused by the High Court. It decided that it would 

not consider what was in her best interests but that this should be done 

by the Children’s Court.  The applicants appealed. A majority (3:2) in 

the Supreme Court of Appeal also refused the application, relying 

heavily on law which has yet to come into force.  It found that the 

procedure adopted by the applicants flew in the face of the Republic’s 

international treaty obligations, particularly those relating to subsidiarity, 

and that consequently her interests would best be served by requiring the 

applicants to approach the Children’s Court for an order of adoption.  

 

3. But not one of the five members of that court in any way questioned the 

applicants’ suitability as guardians or custodians, or the fact that placing 

R in the applicants’ care would be greatly to her advantage. 
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4. The applicants applied for leave to appeal to this court on an urgent 

basis, and have been  granted a hearing on an expedited basis. 

 

5. That this is an exceptional case, in which there is and can be no serious 

factual dispute and no consequential doubt at all as to the best interests 

of the particular child, will be apparent.    

 

6. The central issues in this application for leave to appeal relate to the 

nature, extent, application and content of the concept of R’s “best 

interests” the paramountcy of which in relation to every matter 

concerning a child is enshrined in section 28(2) of the Constitution. They 

extend to how the inherent powers of the High Court both as upper 

guardian of all minor children and to regulate its own processes, taking 

into account the interests of justice, should be exercised in a unique case 

such as this. 

 

CONSTITUTIONAL MATTERS 

 

7. In order for the application for leave to appeal to be entertained, this 

court must be satisfied that it raises constitutional issues1. 

 

8. A dispute as to whether the Supreme Court of Appeal gave paramountcy 

to the best interests of the child in accordance with the constitutional 

                                                 
1 In terms of section 167 (3)(b) of the Constitution 
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injunction in section 28(2) clearly raises a constitutional matter2 and it 

involves the interpretation and application of the Constitution3.  The 

question of the content and import of the international law principle of 

subsidiarity and the weight which must be afforded to it when 

interpreting section 28 of the Constitution forms part of this issue. 

 

9. The interpretation of section 39(1) of the Constitution is also raised by 

virtue of the approach the majority in the Supreme Court of Appeal 

adopted to certain international law instruments and domestic legislation, 

not yet part of binding municipal law in South Africa.  They applied 

both, in ultimate effect, as if they are binding law, thus creating an 

apparent conflict not only with section 231(4) of the Constitution but 

with R’s right to the full benefit of the law as it exists, enshrined in 

sections 9(1) and (2) of the Constitution. 

 

10. The ambit of the powers of superior courts, especially the scope of their 

inherent power, is likewise a constitutional issue4  raised in this appeal as 

the effect of the approach of the majority in the Supreme Court of 

Appeal is to limit the High Court’s inherent jurisdiction as upper 

guardian of all minor children. 

 

                                                 
2 Bannatyne v Bannatyne (CGE as Amicus Curiae) 2003(2) SA 363 (CC ) at [17] / 372 F 
3 which is defined as a constitutional matter by section 167(7) of the Constitution 
4 Bannatyne supra 

Phillips and others v National Director of Public Prosecutions 2006(1) SA 505 (CC) at [31] 
/ 517 A - B 
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INTERESTS OF JUSTICE 

 

11. The applicants submit that the appeal raises constitutional issues of 

substantial importance and that, as this written argument will 

demonstrate, their prospects of success are good.  The judgments of the 

Supreme Court of Appeal demonstrate that there is a great deal of 

uncertainty in both the High Courts and Children’s Courts as to how to 

cope with applications such as that which forms the subject matter of this 

application. 

 

12. In consequence, the applicants submit that it is in the interests of justice 

that leave to appeal be granted5. 

 

APPLICANTS’ MAIN CONTENTIONS 

 

13. In summary the applicants argue thus :- 

 

 The High Court has inherent jurisdiction in respect of applications for 

custody and guardianship, even if they are made with a view to 

adopting the child concerned in a foreign country.  Its jurisdiction is 

not a matter of discretion; it is consequently obliged to decide 

                                                 
5 S v Boesak 2001 (1) SA 912 (CC) at [12] / 918 B-C 
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whether (having regard to all the circumstances, including the best 

interests of the child) to grant or refuse such applications; 

 

 Applicants in such circumstances thus have an election to approach either 

the High Court for an order in respect of custody and guardianship 

or the Children’s Court for an order of adoption. 

 

 Courts hearing such applications – 

 

 are enjoined by 28(2) of the Constitution to afford paramountcy to the best 

interests of the particular child concerned; 

 

 are necessarily involved in interpreting the constitutional provisions relating 

to children’s rights; 

 

 must consequently consider international law which includes international 

agreements concluded by the Republic in accordance with section 

231 of the Constitution even if they have not yet become law. 

 

 It is neither necessary nor, in the instance of one of the agreements, possible 

to achieve or demand compliance with the letter of the international 

instruments.  What is required of a court is to consider the principles 

embodied in the agreements insofar as they bear on the question of 

best interests. 
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 One of the principles in the international agreements applicable to such 

applications is subsidiarity.  The principle of subsidiarity has at its 

core the notion that it is ordinarily in a child’s best interests that she 

be placed in circumstances as close to those of her own culture and 

upbringing.  The principle is not however intended to create an 

inflexible jurisdictional hierarchy which automatically favours any 

placement in the child’s country of origin over an international one. 

 

 Courts can only achieve the constitutional imperative enshrined in section 

28(2) and comply with their obligations in terms of section 39(1) if 

they : 

 

 adopt a flexible approach, focused on what is in the best interests of the 

particular child in the particular situation  

 

 view such principles as may be distilled from the international law 

instruments not as pre-requisites to be satisfied in the abstract 

before any further enquiry is possible, but as factors relevant to 

the determination of best interests, the relative weight to be 

afforded to the principles being dependent on the circumstances 

of each individual case; 

 

 base their determination on the specific facts of the case before them; 
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 If this constitutionally sound approach is applied to the facts of R’s case, it is 

manifestly in her best interests that the order of the Supreme Court 

of Appeal be set aside and sole custody and sole guardianship of R 

be awarded to the applicants. 

 

 The majority in the Supreme Court of Appeal erred in not adopting such an 

approach.  It erred, with respect, in three basic respects.  Firstly it 

overlooked the general principle that where a party has two (or 

more) remedies which are not inconsistent with each other, it is not 

precluded from pursuing either (Citibank NA v Thandroyen Fruit 

Wholesalers CC [2007] SCA 61 (RSA) at para 12).  Secondly it 

overlooked the distinction between a disguised action to evade the 

law (as both the majority judgments suggest: see paragraphs 145 and 

156 below), and – as here – an openly-declared endeavour to avoid 

the travails (for an American) of trying to adopt in South Africa.  

This is not a case where the conduct “is designedly disguised so as 

to escape the provisions of the law, but falls in tR within those 

provisions” (Dadoo Ltd v Krugersdorp Municipal Council 1920 

AD 530 at 543-8, per Innes CJ).  This was not an adoption 

application, disguised as an application for guardianship.  It was, 

openly from the outset, the latter – with a commitment to effect 

adoption in another country with stringent requirements for the 

latter, not suggested not to be congruent with our Constitution 



Page 9 

(contrast Mahomed v President of the RSA 2001 (3) SA 893 (CC) 

at para [58]).  Thirdly, and yet more fundamentally, the majority 

raised as an answer to the applicants’ claim to protection under 

South African law as it is, government policy under the law as it 

may become.  Even in a pre-constitutional dispensation this was 

legal anathema (cf. Ex parte Munette Investments v 

Administrator, Cape 1973 (4) SA 491 (C) at 493H-494A).  In a 

constitutional state, the law is the law, not future executive policy 

currently unauthorised by law. 

 

 If the majority is wrong in finding that the application was – as they 

described it – an ‘unsavoury’ evasion of the constraints of  adoption 

law, but the openly disclosed exercise of a not inconsistent remedy, 

namely to seek sole custody and guardianship, then what they did 

was a declination or ouster of jurisdiction.  Here, too, the majority 

with respect traduced first principle.  Jurisdiction is not in principle a 

discretionary matter – which is why statute law was necessary to 

allow a High Court, on specified grounds, to decline jurisdiction in 

favour of another division (section 9(i) of the Supreme Court Act, 59 

of 1959).  It is doubtful that the wider doctrine of forum conveniens 

applies in South African law (Forsyth Private International Law 

(4th ed 2003) 173-5; Pollak on Jurisdiction (2nd ed by Pistorius 

1993) 20-21: and of course this is in any event not what the Supreme 

Court of Appeal purported to apply.  And ouster of jurisdiction – the 
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effective result of the majority’s approach - is similarly repugnant 

upon basic principle (Pollak op cit 17-19, and authorities there 

collected). 

 

THE FACTS 

 

14. It is necessary, first and foremost, to consider the exceptional facts 

giving rise to this appeal, none of which is in dispute. 

 

15. R was found abandoned on 14 November 2004; the police were 

summoned6.  They took R to the premises of the third respondent, and 

then to the Leratong Hospital.  Two days after she was found, on 16 

November 2004, the third respondent made an application to the 

Commissioner for Child Welfare Roodepoort that R be found to be a 

child in need of care and placed in foster care with the first and second 

respondents who had established “Baby Haven”, a place of safety and a 

home for abandoned babies7.  R has been in the care of the first and 

second respondents ever since. 

 

16. Although the third respondent advertised R’s circumstances in the local 

media and made enquiries at all local hospitals and police stations as 

well as the Bureau of Missing Persons, no information about R could be 

                                                 
6 Record : Volume 1 : Transcription of Mr Masivili’s affidavit / 63 a 
7 Record : Volume 1 : affidavit of first applicant : 12 – 15 / 14 - 15 
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established nor had any enquiries been made about her8.  The fact of her 

abandonment was also televised in the hope that her family might be 

found.  The police were furthermore unsuccessful in tracing her parents.  

The third respondent did not have any prospective adoptive parents for 

the child, and since then it itself has not been able to find any nor has 

anyone other than the applicants expressed an interest in adopting R9. 

 

17. Whilst very fond of R, the first and second respondents had other 

children to care for at Baby Haven as well as their own six children10.  

They were consequently unable to offer R the kind of permanence that a 

permanent placement within a family could provide.  Unless ultimately 

adopted, she faces childhood in an institution. 

 

18. The first and second applicants are members of the same church in the 

United States of America as the first and second respondents.  When the 

first and second respondents left Virginia and moved to Johannesburg, 

the first and second applicants maintained contact with them and 

travelled to Johannesburg in July 2005 to spend time with them.  During 

that time they were introduced to R and became very attached to her.  

Upon learning about her history they became determined to try to make a 

difference in her life11.  They consequently approached an independent 

                                                 
8 Record : Volume 1 : Report of social worker  p. 68 lines 10 – 18 and advertisements placed in 
newspapers at 72 and 73 
9 Record : Volume 1 : affidavit of first applicant 26 – 30 / 19 - 20 
10 Record : Volume 1 : affidavit of first applicant 30 / 20 
11 supra : 35 – 40 / 22 - 23 
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South African social worker in private practice, Mrs Margaretha Johanna 

Hanekom (with whom the applicants had no prior relationship), to 

conduct an investigation into R’s background and ascertain whether her 

best interests would be served were she to be permanently placed with 

the applicants12.  Mrs Hanekom had some 30 years’ experience, 23 of 

which involved adoption during the course of which she had placed over 

460 children with adoptive parents13.  The mandate Mrs Hanekom 

received was to conduct her investigations in conjunction with the third 

respondent. 

 

19. Mrs Hanekom conducted an investigation14 during the course of which 

she: 

 

 confirmed that the third respondent had no other adoptive parents available 

locally with whom R could be permanently placed; 

 

 confirmed that proper steps had been taken to advertise R’s abandonment at 

local hospitals, in the local press and through the South African 

Police Services; 

 

 considered an extensive home study on the applicants compiled by an 

organisation called Autumn Adoptions Incorporated of Alexandria, 

                                                 
12 supra :  43 / 24 
13 Record : Volume 1 : affidavit of Hanekom 3 / 75 
14 Record : Volume 1 : Report of Hanekom : 78 - 81 
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Virginia, an adoption agency holding a licence from the Department 

of Social Services in the Commonwealth of Virginia, as a child-

placing agency, as well as substantial supporting documentation they 

supplied therewith; 

 

 conducted in-depth interviews. 

 

20. She concluded that R had been abandoned, that adoption in a normal, 

loving family environment was imperative, that the applicants would be 

suitable parents for R and that it would be in her best interests to be 

placed in the care of the applicants, married for over seventeen years 

with six biological children of their own. 

 

21. The applicants feel strongly about adoption as the first applicant had an 

older brother who was placed for adoption at birth and her older sister 

gave a child up for adoption whilst in College, whilst the second 

applicant’s father was adopted at a young age15. 

 

22. The applicants have enjoyed the experience of parenting and seek to be 

given the opportunity to provide a child with a loving family home 

within which to be nurtured to adulthood16. 

 

                                                 
15 Record : Volume 1 / affidavit of first applicant : 58 – 62 / 30 - 31 
16 supra : 66 – 67 / 32 
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23. The first and second applicants happen to be African-Americans who 

have been interested in African culture throughout their lives and made 

extensive investigations into African culture.  They intend raising R with 

in-depth knowledge of her roots and her history.  They want to travel 

back to South Africa with her in the future so that she can develop 

knowledge of her country of origin17.   

 

24. Since birth R has been raised by English-speaking Americans who are 

practising Christians.  The applicants’ race, religion and language are the 

same as that in which R has been reared.   

 

25. The applicants have been extensively interviewed and counselled by 

Autumn Adoptions Inc. of Virginia. A detailed assessment was 

conducted by Ms April Williams-Jackson, a professional social worker 

of 20 years experience.  It concluded that the applicants were suitable 

adoptive parents18.  The U.S. Citizenship and Immigration Services have 

approved the adoption by the applicants of up to two orphans from South 

Africa19. 

 

26. The applicants have maintained regular contact with R since their 

introduction to her and a bond has been established between them20.  

They are devoted to her, to the hope of taking her into their existing 

                                                 
17 supra : 63 / 31; 71 – 71 / 33 – 34; 149 / 59 
18 Record : Volume 2 : report of Autumn Adoptions Inc. / 91 - 98 
19 Record : Volume 1 : affidavit of first applicant 116 / 49 
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family, and to the prospect of giving her a life of opportunity while 

retaining every possible connection with her roots in Africa. 

 

27. The applicants wished to make R a child of their own and sought legal 

advice both in America and South Africa on how to achieve this21. 

 

THE SOUTH AFRICAN SITUATION : ORPHANS, ADOPTIONS AND 

CHILDREN IN NEED OF CARE 

 

28. It is important to consider the national context within which this appeal 

arises.  This highlights the plight of orphans in South Africa, the 

prospects of being adopted here, and the relative rarity of intercountry 

adoptions. 

 

29. UNICEF estimates that there were 2.2. million orphans in South Africa 

in 2003 between the ages of 0 and 1722.  According to data kept by the 

Department of Justice there were 4807 adoptions orders granted in 2003 

and 3706 in 200423.  299 465 children were in the foster care system as 

at 8 November 200524.  The provincial departments of Social 

                                                                                                                                   
20 Record : Volume 1 : affidavit of first applicant 112 / 47 
21 Record : Volume 1 : affidavit of first applicant  88 – 89 / 39 
22UNICEF : The State of the World’s Children, 2006, Excluded and Invisible, table 4 on page    

112, available at  
http://www.unicef.org/publications/files/SOWC_2006_English_Report_rev(1).pdf 

23Table 5.2 on page 52, The cost of the Children’s Bill, Conrad Barberton, Cornerstone 
Economic Research, September 2006, available at 
http://ci.org.za/depts/ci/plr/pdf/subs/CBFinalCostsReport.pdf 

24Response by Deputy Minister of social Development to questions raised in National Council of 
Provinces, available at http://www.info.gov.za/speeches/2005/05111012451001.htm on page 7 
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Development officially estimated the demand for services for children in 

South Africa in 2005 based on 47 449 children in foster care, 275 632 in 

kinship care, 8 721 in places of safety and secure care, 18 673 in 

children’s homes and 3 485 children in other child and youth care 

centres25Thus, only a fraction of orphans and other children in need of 

care are adopted. 

 

30. According to statistics submitted by the Republic to The Hague26 there 

were very few intercountry adoptions of children from South Africa, as 

the following statistical table demonstrates: 

 2001 2002 2003 

Intercountry adoptions to Hague States 50 147 188 

Intercountry adoptions to non-Hague States 13 33 25 

TOTAL 63 180 213 

 

In addition, all except 50 of these children were entrusted to prospective 

adoptive parents with a view to adoption taking place in the receiving 

state, not in South Africa. 

 

31. In order to evaluate  properly what transpired in the ensuing legal 

proceedings it is necessary to have regard to the legal and constitutional 

matrix within which they were brought. 

 

                                                 
25 Table E1, page V, The cost of the Children’s Bill supra 



Page 17 

THE SOUTH AFRICAN COURTS 

 

32. The High Court unquestionably has inherent jurisdiction to decide 

matters relating to custody and guardianship as it is the upper guardian 

of all minor children27.  The High Court decides matters relating to 

custody and guardianship on a daily basis and a person awarded sole 

custody and sole guardianship of a child is free upon the grant of such an 

order by the High Court to remove the child from the Republic of South 

Africa beyond the control of the courts without further ado28. 

 

33. Section 5(1) of the Child Care Act No. 74 of 1983 (“the Child Care 

Act”) provides that every Magistrate’s Court shall be a Children’s Court 

for its area of jurisdiction.  Every magistrate is a commissioner of child 

welfare by virtue of section 6(1) of the Child Care Act.  Every 

Children’s Court is thus part of the Magistrate’s Court and run by 

magistrates.  Children’s Courts have no power to grant orders relating to 

custody and guardianship, their powers being limited by the statute in 

terms of which they were created.  They do however have power to grant 

                                                                                                                                   
26 Available at http:// www.hcch.net/upload/adostats_za.pdf
27 Calitz v Calitz 1939 AD 56 at 63 
28 A parent only granted custody and guardianship (as opposed to sole custody and sole 
guardianship) would until 1 July 2007 have required the written consent of the parent retaining 
residual rights of guardianship in accordance with section 3(1)(c) of the Guardianship Act, 192 
of 1993 if they wish to remove the child from the Republic, but no court intervention or 
supervision was required.  The Guardianship Act was repealed in toto on 1 July 2007 when 
certain sections of the Children’s Act came into force.  Section 18(3)(c)(vii) of the Children’s 
Act contains analagous provisions to those of section 3(1)(c) of the repealed Guardianship Act. 
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orders relating to adoption, which the High Court does not29.  The High 

Court does however retain jurisdiction to hear reviews and appeals in 

respect of adoption orders30. 

 

34. The uniform rules of the High Court do not prescribe any particular 

procedure which must be followed in proceedings relating to custody 

and guardianship.  Ordinarily such proceedings will be instituted by way 

of an application supported by information on oath and dealt with in 

open court.  The High Court is however at large to regulate its own 

procedures, but subject to the constitutional imperative that the interests 

of justice be taken into account31. Proceedings in the Children’s Court, 

however, cannot be so flexible as it lacks inherent jurisdiction to regulate 

its own processes and must follow those which, are prescribed in terms 

of the Child Care Act and the regulations32 promulgated thereunder. 

 

                                                 
29 Adoption was not recognised in Roman-Dutch law and therefore did not form part of the 
South African legal system until introduced by statute.  (Grotius 1.6.1.3; Voet 1.7.7).  It is 
presently governed by the Child Care Act, section 18(1) of which  reads as follows : 
“18.  Adoption of children.- 
(1)(a)  The adoption of a child shall be effected by an order of the  of the district in which the 

child concerned resides. 
     (b) The Children’s Court shall not make any order referred to in paragraph (a) before the 

consideration of a prescribed report from a social worker or an accredited social 
worker.” 

30  In terms of section 22 of the Child Care Act and its review jurisdiction over inferior courts in 
terms of section 24 of the Supreme Court Act, 59 of 1959. 

31 Section 173 of the Constitution reads :   
“Inherent Power 
173.  The Constitutional Court, Supreme Court of Appeal and High Courts have the inherent 
power to protect and regulate their own process and to develop the common law, taking into 
account the interests of justice.” 

32 Published under Government Notice R2612 in Government Gazette 10546 of 12 December 
1986, as amended. 
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35. In terms of section 18(1)(b) of the Child Care Act, a children’s court 

shall not make any order for the adoption of a child until it has 

considered a “prescribed” report from a social worker or an accredited 

social worker.  Section 1 of the Child Care Act defines these persons as 

registered social workers, the difference being that “an accredited social 

worker” is one in private practice who has registered a speciality in 

adoption services and who complies with the conditions for the 

practising of such speciality.  A “social worker” on the other hand is not 

required to have any such speciality and is in the service of the state.  It 

is also possible for the registration of “social workers” to be deemed 

whilst the registration of “accredited social workers” must be actual.   

 

36. Section 18(4) of the Child Care Act precludes the Children’s Court from 

granting an application for adoption unless it is satisfied as to certain 

factors, those of which are relevant to this appeal are : 

 

 that the applicants are qualified to adopt the child and have adequate means 

to maintain and educate her as contemplated by section 17 of the 

Act33; 

 

                                                 
33 Section 17 of the Child Care Act reads : 
“17.  Qualifications for adoption of children.- A child may be adopted – 

(a) by a husband and his wife jointly; 
(b) by a widower or widow or unmarried or divorced person; 
(c) by a married person whose spouse is the parent of the child; 
(d) by the natural father of a child born out of wedlock. 
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 that the applicants are of good repute and persons fit and proper to be 

entrusted with the custody of the child; 

 

 the proposed order will serve the interests of and conduce to the welfare of 

the child; 

 

 there are no known parents to give consent; 

 

 the foster parents have stated in writing that they do not wish to adopt the 

child. 

 

37. In addition, in terms of section 18(3) of the Child Care Act, the 

Children’s Court is required to take into consideration the religious and 

cultural background of the child on the one hand and the adoptive 

parents on the other34, as part of the determination of whether the order 

serves the interests of and conduces to the welfare of the child. 

 

38. The regulations promulgated under the Child Care Act set out a 

procedure pursuant to which the Children’s Court must decide these 

matters35.  Briefly stated it requires a report to be produced by a social 

worker or accredited social worker for consideration by the magistrate 

                                                 
34 In terms of Section 40 of the Child Care Act which reads : 
“40.  Determination of custody of children.-  In the application of the provisions of section 
15(1)(b) or 34 regard shall be had to the religious and cultural background of the child 
concerned and of his parents as against that of the person in or to whose custody he is to be 
placed or transferred.” 



Page 21 

presiding over the Children’s Court36.  As pointed out above, this report 

may be by either a social worker in the employ of the state or a 

specialised social worker in private practice.  Regulation 21(1)(b) 

requires the report to be “a proficient and objective document” which 

must include reference to certain matters, particularly the circumstances 

of the applicants, the parent and the child.  This report is, upon its mere 

submission, prima facie proof of its contents37. 

 

39. In terms of regulation 21(1)(c), if the application is unopposed and the 

magistrate is satisfied on the strength of the report and on the basis of 

“any other information obtained as regards the matters mentioned in 

section 18(4)” of the Child Care Act, the court may grant an order of 

adoption without giving a hearing to any person.  Thus applications for 

adoption are ordinarily considered on the papers, which will include the 

social worker’s report, and it is only in certain limited circumstances that 

viva voce evidence will be entertained38. 

 

40. In approaching applications either for custody and guardianship or for 

adoption however, the courts are bound to make their determination in 

accordance with the Constitution.  This provides that a child’s best 

interests are of paramount importance in every matter concerning a 

                                                                                                                                   
35 regulations 21 to 22 
36 In terms of regulation 21(a) to (c) 
37 regulation 21(7)(1) 
38 In terms of regulations 21(2) to (6) 
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child39.  In Minister of Welfare and Population v Fitzpatrick 2000 (3) 

SA 422 (CC) this court has held that section 28(2) of the Constitution 

creates a right independent of those specified in terms of section 28(1)40, 

which includes the right to family care or parental care or to appropriate 

alternative care when removed from the family environment41. 

 

41. It therefore becomes necessary to consider precisely what is embraced 

by the best interests concept as contained in the Constitution and the 

manner in which a determination relating to best interests must be 

approached as a matter of constitutional interpretation.   

 

                                                 
39 In terms of section 28(2) of the Constitution which reads :  
28(2) A child’s best interests are of paramount importance in every matter concerning the 

child. 
40 Section 28(1) of the Constitution reads : 
“Children 
28. (1)  Every child has the right – 

(a) to a name and a nationality from birth; 
(b) to family care or parental care, or to appropriate alternative care when removed 

from the family environment; 
(c) to basic nutrition, shelter, basic health care services and social services; 
(d) to be protected from maltreatment, neglect, abuse or degradation; 
(e) to be protected from exploitative labour practices; 
(f) not to be required or permitted to perform work or provide services that – 

(i) are inappropriate for a person of that child’s age; or 
(ii) place at risk the child’s well-being, education, physical or mental health 

or spiritual, moral or social development; 
(g) not to be detained except as a measure of last resort, in which case, in addition to 

the rights a child enjoys under sections  12 and 35, the child may be detained only 
for the shortest appropriate period of time, and has the right to be – 
(i) kept separately from detailed persons over the age of 18 years; and 
(ii) treated in a manner, and kept in conditions, that take account of the 

child’s age; 
(h) to have a legal practitioner assigned to the child by the state, and at state expense, 

in civil proceedings affecting the child, if substantial injustice would otherwise 
result; and 

(i) not to be used directly in armed conflict, and to be protected in times of armed 
conflict” 

 
41 Section 28(1)(b) of the Constitution 
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“BEST INTERESTS” AS A CONCEPT 

 

42. The principle of the “best interests” of the child being the guiding 

principle in relation to custody decisions was first endorsed by the 

Appellate Division, as it then was, in Fletcher v Fletcher 1948 (1) SA 

130 (A). 

 

43. It has since been enshrined in section 28(2) of our Constitution as being 

of paramount importance in every matter concerning the child. 

 

44. This court in the case of Fitzpatrick supra42 has held that : 

  

“the ‘best interests’ standard appropriately has never 
been given exhaustive content in either South African 
law or in comparative international or foreign law.  It is 
necessary that the standard should be flexible as 
individual circumstances will determine which factors 
secure the best interests of a particular child” 

 

 

45. Two principles emerge from this statement : 

 

 the “best interests” standard is not an inflexible rule; 

 

 it must be applied to the specific facts relating to the particular child whose 

best interests are under consideration. 

 

                                                 
42 At [18] / 428 F to 429 A 
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46. We shall consider the implications of each of these principles in turn. 

 

Flexibility 

 

47. It is clear, we submit, that this court has recognised that the best interests 

standard is not an inflexible rule and so, to quote Satchwell J in B v M, 

“diverse interpretations may be given to the principle in different 

settings”43.  This is because:- 

 

 “The full complexity of the South African Constitution 
is continually being explored.  Section 28(2) and the 
‘best interests’ principle do not represent and are not 
situate within a constitution which envisages a 
monolithic or unidimensional approach reflecting a 
single, unified philosophy of children’s rights.  There 
can be no specific and readily ascertainable recipe for 
resolving the inevitable tensions and conflicts that arise 
in each given situation”.44

 

 

48. In the result, the “best interests” standard is indeterminate because the 

phrase is inherently subjective45. 

 

49. There is consequently some difficulty in identifying the criteria which 

should be used to evaluate alternative options open to a decision maker 

seeking to act in a child’s best interests.  The Constitution however 

provides a number of signposts to aid the decision maker in this 

determination which include the rights set out in section 28 and the 

                                                 
43 B v M 2006 (9) BCLR 1034 W at [138] / 1066 E 
44 B v M supra [139] / 1066 F to G 
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foundational values of human dignity, equality and freedom.  We submit 

however that it is important always to remember that :- 

 

 “No one factor can be given pre-eminence in all cases 
involving children.  The complexity of the ‘best 
interests’ principle require [sic] the court to consider all 
factors which contribute to ascertaining children’s ‘best 
interests’. It is necessary to avoid a unidimensional 
focus which fails to suggest a careful balancing of the 
different ingredients which may all point towards and 
comprise the children’s ‘best interests’”46. 

 

 

Focus on an Individual Child 

 

50. The remarks of Goldstone J in Fitzpatrick supra47 make it clear that the 

determination must be made in respect of the particular child concerned 

in the proceedings before the court.  The requirement that the focus 

ultimately be on a particular child rather than children generally is 

important because of the essentially dynamic nature of the “best 

interests” concept.  Whilst the concept of “best interests” can notionally 

contain elements which could be said to be in the best interests of 

children generally, these elements are merely factors which must be 

taken into account by the decision-maker in the complex weighing up 

process. That needs to be conducted on a case-by-case basis to determine 

in each specific instance what is in the best interests of the particular 

child concerned.  For example, whilst it can be said as a matter of broad 

                                                                                                                                   
45 B v M supra at [152] / 1069 E to F 
46 B v M supra at [154] / 1070 A to B 
47 Fitzpatrick supra at [18] / 428 F to 429 A 



Page 26 

principle that it is ordinarily in the best interests of children to be cared 

for by their families of origin, this is not necessarily true in abusive 

families.  Similarly, although it may be generally said to be in the best 

interests of children generally that they be placed in an environment 

similar to that from which they came, as Goldstone J pointed out in 

Fitzpatrick supra the facts of a particular case can show that “the best 

interests of a child born to South African parents may well lie in such 

child being adopted by non-South African adoptive parents”48.   

 

51. The nature of factors to which regard must be had in a “best interests” 

determination have naturally been recognised in the instance of custody 

proceedings to include the love, affection and other emotional ties which 

exist between parent and child49.  Indeed, in Fitzpatrick reference was 

made to the strong bond which had formed between the applicant and the 

child he wanted to adopt50. 

 

CONSTITUTIONAL IMPERATIVES INVOLVED IN THE ‘BEST 

INTERESTS’ DETERMINATION 

 

52. In applying the flexible ‘best interests’ standards to the circumstances of 

a particular child there are however certain matters a court is 

constitutionally enjoined to consider.  We turn now to consider those. 

                                                 
48 Fitzpatrick supra at [19] / 429 B 
49 McCall v McCall 1994(3) SA 201 (C) at 205 A – B which has been recognised by this Court 

in Fitzpatrick supra at footnote 12 / 429 
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International Agreements 

 

53. Each time a court makes a decision as to what is in the “best interests” of 

a particular child, it is involved in interpreting and applying that concept 

as contained in the Bill of Rights.  It is consequently also necessary for 

courts to have regard to the dictates of section 39 of the Constitution in 

coming to their determination51.  Of particular importance in the present 

context is the requirement that courts must consider international law 

when interpreting the Bill of Rights.  The court is consequently obliged 

to take into account international agreements, even if they have not 

become law in the Republic in accordance with the provisions of section 

231(4) of the Constitution52. 

 

54. The Republic has acceded to three international agreements (to which we 

shall refer collectively as “the international instruments”) which must be 

considered by virtue of section 39(1)(b) of the Constitution, but none of 

these has become law in the  Republic.  Consequently these may be used 

                                                                                                                                   
50 Fitzpatrick supra at [9] / 426 
51 Section 39(1) of the Constitution provides that : 
“Interpretation of Bill of Rights 

39. (1) When interpreting the Bill of Rights, a court, tribunal or forum – 
(a) must promote the values that underlie an open and democratic society based 

on human dignity, equality and freedom; 
(b) must consider international law; and 
(c) may consider foreign law.” 

52 Section 231(4) of the Constitution provides that : 
“International agreements 
231.  (4)  Any international agreement becomes law in the Republic when it is enacted into law 
by national legislation; but a self-executing provision of an agreement that has been approved by 
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as tools of interpretation to provide a framework within which the “best 

interests” concept can be evaluated and understood53.  It is important 

however to remember that although courts may derive assistance from 

such instruments, they are in no way bound to follow them54. 

 

55. Each of the international agreements which has a bearing on an 

interpretation of “best interests” will be dealt with in turn. 

 

The United Nations Convention on the Rights of the Child55

 

56. The United Nations Convention on the Rights of the Child (“UNCRC”) 

deals with matters concerning children including adoption.  In respect of 

intercountry adoption it provides56 that intercountry adoption is an 

                                                                                                                                   
Parliament is law in the Republic unless it is inconsistent with the Constitution or an Act of 
Parliament.” 
53 S v Makwanyane & Another 1995(3) SA 391 (CC) at [35] / 413 G to 414 A 
54 Makwanyane supra at [39] / 415 E to F 
55 The full text is available at http:/www.ohchr.org/engish/law/pdf/crc.pdf
56 “Article 21:- 
State Parties which recognise and/or permit the system of adoption shall ensure that the best 
interests of the child shall be the paramount consideration and they shall : 

(a) ensure that the adoption of a child is authorised only by competent authorities who 
determine, in accordance with applicable law and procedures and on the basis of all 
pertinent and reliable information, that the adoption is permissible in view of the 
child’s status concerning parents, relatives and legal guardians and that, if required, 
the persons concerned have given their informed consent to the adoption on the 
basis of such counselling as may be necessary; 

 
(b) recognize that inter-country adoption may be considered as an alternative means of 

child’s care, if the child cannot be placed in a foster or an adoptive family or 
cannot in any suitable manner be cared for in the child’s country of origin; 

 
(c) ensure that the child concerned by inter-country adoption enjoys safeguards and 

standards equivalent to those existing in the case of national adoption; 
 

(d) take all appropriate measures to ensure that, in inter-country adoption, the 
placement does not result in improper financial gain for those involved in it; 

 



Page 29 

alternative means of a child’s care if the child cannot be placed in a 

foster or adoptive family or cannot in any suitable manner be cared for in 

the child’s country or origin.  The recognition of intercountry adoption 

as an alternative to domestic arrangements is an expression of part of the 

principle of subsidiarity to which we will revert in due course. 

 

57. The UNCRC stipulates that when considering placement options “due 

regard shall be paid to the desirability of continuing in a child’s 

upbringing and to the child’s ethnic, religious, cultural and linguistic 

background”57.  This consideration is another facet of the principle of 

subsidiarity to which we referred above. 

 

58. Article 21 of the UNCRC is also concerned that the state parties to the 

treaty ensure that the child concerned in an intercountry adoption enjoys 

safeguards and the standards equivalent to those existing in the case of 

national adoption and with ensuring that adoption occurs only through 

competent authorities in a manner which does not result in improper 

financial gain for those involved in it.   

 

                                                                                                                                   
(e) promote, where appropriate, the objectives of the present article by concluding 

bilateral or multilateral arrangements or agreements, and endeavour, within this 
framework, to ensure that the placement of the child in another country is carried 
out by competent authorities or organs.” 

57 Article 20.3 
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59. In a Guidance Note on Intercountry Adoption in the 

CEE/CIS/Baltics Region58, UNICEF points out that adoption is the only 

sphere covered by the UNCRC where the best interests of the child are to 

be the primary consideration, as opposed to being simply a primary 

consideration in other fields.  This, they state, “clearly demonstrates the 

absolute primacy of a ‘child-driven’ approach to adoption issues”. 

 

The African Charter 

 

60. The African Charter on the rights and welfare of the child (“the African 

Charter”) also deals with intercountry adoptions59 but it expresses that 

aspect of the principle of subsidiarity contained in the UNCRC in 

somewhat stronger terms, referring to it as an option of a last resort 

which may be considered if the child cannot be placed in a foster or an 

adoptive family or cannot in any suitable manner be cared for in its 

country of origin.   

 

The Hague Convention 

 

                                                 
58 http://www.unicef.org/ceecis/Guidance_note_Intercountry_adoption.pdf at page 1 
59 In Article 24 which reads, in relevant part :-   
“States Parties which recognise the system of adoption shall ensure that the best interest of the 
child shall be the paramount consideration and they shall : 

(a) .... 
 
(b) recognize that intercountry adoption in those States who have ratified or adhered to 

the International Convention on the Rights of the Child or this Charter, may, as the 
last resort, be considered as an alternative means of a child’s care, if the child 
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61. On 31 August 2003, the Republic acceded to the Hague Convention on 

the Protection of Children and Co-Operation in respect of Intercountry 

Adoption 1993 (“the Hague Convention”)60.  It has not yet been made 

part of South African municipal law61 in accordance with section 231(4) 

of the Constitution. 

 

62. The Hague Convention is designed to ensure that intercountry adoptions 

are ordered in the best interests of the child concerned and provides for 

the establishment of a number of formal structures in order to facilitate 

this process.   

 

63. The preamble to the Hague Convention records the recognition of the 

State parties that - 

 

 the child, for the full and harmonious development of his or her personality, 

should grow up in a family environment, in an atmosphere of 

happiness, love and understanding; 

 

 intercountry adoption may offer advantages of a permanent family to a child 

for whom a suitable family cannot be found in his or her state of 

origin; 

                                                                                                                                   
cannot be placed in a foster or an adoptive family or cannot in any suitable manner 
be cared for in the child’s country of origin” 

60 The full text of the Hague Convention is available at 
http:/www.hcch.net/index_en.php?act=conventions_text&cid-69&zoek=Adoption
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 The preamble expresses the conviction that it is necessary to take measures 

to ensure that intercountry adoptions are made in the “best interests” 

of the child with respect for her fundamental rights and to prevent 

the abduction, sale of or traffic in children.  Article 1(a) of the 

Hague Convention records one of its objects as being the 

establishment of safeguards to ensure that intercountry adoptions 

take place in this manner62. 

 

64. To this end, article 4 of the Hague Convention provides that intercountry 

adoption can only take place if the competent authorities of the State of 

origin have :  

 

 established that the child is adoptable; 

 

 determined, after possibilities for placement within the State of origin have 

been given due consideration, that an intercountry adoption is in the 

child’s best interests; 

 

 have ensured the necessary consents have been freely and properly obtained. 

 

                                                                                                                                   
61 Unlike  the Hague Convention on the Civil Aspects of International Child Abduction  which is 
an entirely separate convention which has been given statutory recognition, in South Africa, in 
terms of Act 72 of 1996 
62 article 1(a) of the Hague Convention reads as follows : 
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65. The Hague Convention leaves it to the discretion of the state of origin to 

decide what constitutes “due consideration”, by what procedure that 

consideration is to be given, and what local alternatives to intercountry 

adoption are to be regarded as acceptable possible placements. 

 

66. As UNICEF itself states :- 

 “This Convention reflects an internationally 
recommended policy concerning different child care 
measures, which – while recognizing that each child is 
special and that decisions affecting the child’s life must 
be based on a full respect for his or her uniqueness – 
sets out the following hierarchy of options, generally 
held to safeguard the long-term “best interests” of the 
child : 
 

• family solutions (return to the birth family, foster 
care, adoption) should generally be preferred to 
institutional placement; 

 
 
• permanent solutions (return to the birth family, 

adoption) should be preferred to provisional 
ones (institutional placement, foster care); 

 
• national solutions (return to birth family, 

national adoption) should be preferred to 
international ones (intercountry adoption).63 

 

 

67. The Hague Convention establishes certain bodies called “Central 

Authorities” which are to discharge functions placed upon them in terms 

of the Convention64 including the approval of intercountry adoptions 

                                                                                                                                   
“(a) to establish safeguards to ensure that intercountry adoptions take place in the best 
interests of the child and with respect for his or her fundamental rights as recognised in 
international law. 
63 UNICEF Innocenti Digest on Intercountry Adoption at page 5, full text available at 
http://www.unicef.irc.org/publications/pdf/digest4e.pdf
64 In terms of Article 6(1) of the Hague Convention 



Page 34 

after the preparation of a report surrounding the circumstances of the 

particular child concerned, giving of due consideration to the child’s 

upbringing and background and the determination of whether the 

proposed placement is in the “best interests” of the child65. 

 

68. The Hague Convention was therefore designed principally to set up a 

mechanism for international co-operation to give practical effect to the 

UNCRC provisions relating to intercountry adoption66.  The procedures 

of the Hague Convention must however by their very nature be 

supplemented by more detailed provisions under national law if they are 

to be given effect. 

 

69. The Hague itself has stressed that measures and legislation to implement 

the convention should ensure that all authorities are properly established 

                                                 
65 Article 16 of the Hague Convention provides that : 

“(1) If the Central Authority of the State of origin is satisfied that the child is 
adoptable, it shall – 

 
(a) prepare a report including information about his or her identity, adoptability, 

background, social environment, family history, medical history including that 
of the child’s family, and any special needs of the child; 

 
(b) give due consideration to the child’s upbringing and to his or her ethnic, 

religious and cultural background;  
 

(c) ensure that consents have been obtained in accordance with Article 4; and 
 

(d) determine, on the basis in particular of the reports relating to the child and the 
prospective adoptive parents, whether the envisaged placement is in the best 
interests of the child. 

 
(2) It shall transmit to the Central Authority of the receiving State its report on the 
child, proof that the necessary consents have been obtained and the reasons for its 
determination on the placement, taking care not to reveal the identity of the mother 
and the father if, in the State of origin, these identifies may not be disclosed.” 

66 UNICEF Innocenti Digest supra at page 3 
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and provided with sufficient powers to fulfill their obligations under the 

convention67. 

 

The Principles in the International Instruments 

 

70. As the above analysis of the international instruments shows, they 

embody three main principles : 

 

 best interests of the child; 

 

 there must be adequate safeguards for children; 

 

 subsidiarity. 

 

71. We have already considered what the “best interests” principle entails. 

Safeguards are seen as aimed mainly at preventing practices such as 

illegally obtaining children for adoption, illegally securing permission to 

adopt, and illegally avoiding the adoption process by means such as 

falsifying birth declarations or smuggling children through other 

                                                 
67 Hague, Guide to Good Practice : Implementation 
(http://www.hcch.net/index_en.php?act=publications.details&pid=3657&dtid=2 at 22.  Thus 
many countries, including Australia and  Canada have incorporated detailed provisions relating 
to the powers and functions of the Central Authority in their enabling legislation (Australian law 
: Family Law (Hague Convention on Intercountry Adoption) Regulation 6 and Canada (Quebec) 
Act Ensuring Implementation of the Convention on Protection of Children and Co-Operation in 
respect of Intercountry Adoption of 22 April 2004, Articles 14 – 21). 



Page 36 

countries68.  How these safeguards are achieved must be assessed on a 

case by case basis69. 

 

72. But what exactly is subsidiarity and what role should it play in the 

process of coming to a determination of what is in the best interests of a 

particular child?  It is to those questions which we now turn. 

 

The meaning of “subsidiarity” 

 

73. In Fitzpatrick supra Goldstone J, writing for the court, did not 

exhaustively define the principle of subsidiarity but recognised both of 

its facets.  In this regard he stated: 

 

 “Subsidiarity refers to the principle that intercountry 
adoption should be considered strictly as an alternative 
to the placement of a child with adoptive parents who 
reside in the child’s country of birth”70. 

 

 

He also stated however, with reference to the provisions of the Child 

Care Act that : 

 

                                                 
68 UNICEF Innocenti Digest supra at page 6 
69 In the United States of America for example, although no regulations are yet in place to 
implement the Hague Convention, immigration law stipulates that a child must meet the 
requirements of U.S. Immigration and Nationality Act before any orphan petition can be 
considered.  There is also a broad array of laws and regulations at federal, state and local level 
designed to ensure the best interests of all children.  An information sheet on these is available at 
http://travel.state.gov/family/adoption/info/info_450.html whilst the legislation can be viewed at 
http://naic.acf.hhs.gov/
70 Fitzpatrick supra at footnote 13 / 430 I to J 
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 “The concerns that underlie the principle of subsidiarity 
are met by the requirement in section 40 of the Act that 
Courts are to take into consideration the religious and 
cultural background of the child on the one hand, and 
the adoptive parents on the other”71. 

 

 

74. This facet of the subsidiarity principle is in essence aimed at protecting a 

child’s right to its own identity and culture72. 

 

75. Thus seen holistically, subsidiarity can be described as a principle which 

is aimed at matching the circumstances in the child’s country of origin as 

well as the religious and cultural background of the child concerned to 

the prospective adoptive parents or those of the persons into whose 

custody she is likely to be placed or transferred.  It is not, we submit, an 

immutable and inflexible rule to the effect that any domestic measure is 

automatically preferable to an intercountry adoption.  As consideration 

of the dicta in Fitzpatrick supra reveals, the principle has at its heart the 

notion that it would ordinarily serve a child’s “best interests” to be 

placed in circumstances which match, as closely as possible, those from 

which the child has come. 

 

76. It therefore becomes apparent that questions relating to subsidiarity arise 

in every adoption or application for custody and guardianship by persons 

                                                 
71 Fitzpatrick supra at [32] /433 B 
72 which aspects of the principle were recognised by European Court of Human Rights in Wloch 
v Poland (Application No. 27785/95) at [75] the full judgment of which can be found at 
http://64.26.129.97/fortherecord2000/euro2000/documentation/judgments/applno27785-95.htm 
in the Declaration of Santiago de Chile, the full text of which can be found at : 
http://www.oas.org/juridico/English/ga-res99/eres 1632.htm
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other than a child’s parents.  That facet of subsidiarity which is 

concerned with matching culture and religion will always arise whilst the 

weighing of competing placement options locally or abroad only arises 

in applications where the child concerned is ultimately to be removed 

from the Republic.   

 

The Role of Subsidiarity 

 

77. The UNCRC, the African Charter and the Hague Convention therefore 

refer to the principle of subsidiarity but they also all stress the 

paramouncy of the “best interests” of the child in relation to all matters 

relating to the child including adoption.  Article 21 of the UNCRC 

stipulates that “the best interests of the child shall be the paramount 

consideration” (our emphasis) as does Article 24 of the African Charter 

and Article 1(a) of the Hague Convention.   

 

78.   Thus, the principle of subsidiarity is but one factor to be weighed in a 

process which has as its aim determining the best interests of a particular 

child73. 

 

                                                 
73 UNICEF, in the Guidance Note on Intercountry Adoption  referred to in footnote 58 above 

records that the UNCRC promotes domestic solutions whilst recognising that in certain 
individual cases intercountry adoption can constitute the “measure that is most suited to 
ensuring the rights and best interests of the child concerned”. 
This approach to subsidiarity is also reflected in the Declaration of Santiago de Chile (referred 
to in footnote 72 above) which, having recorded the recognition of the UNCRC and that “the 
States must ensure that the principle of subsidiarity of intercountry adoption remain in effect 
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79. Indeed, this approach has been stressed by The Hague itself.  “The 

Report and Conclusions of the Second Special Commission on the 

practical operation of the Hague Convention” records that : 

 

 “The Principal Legal Officer noted that the overarching 
principle of the Convention is the best interest principle, 
not the subsidiarity principle” 
 
and 

“Other experts agreed that the principle of subsidiarity 
did not stand on its own, but had to be evaluated in the 
light of the best interests of the child”74

 

 

80. Similarly, in its “Guide to Good Practice – Implementation”75 of the 

Hague Convention, the Permanent Bureau of the Hague records that : 

 “The subsidiarity principle is central to the success of 
the Convention.  It implies that efforts should be made 
to assist families in remaining intact or in being 
reunited, or to ensure that a child has the opportunity to 
be adopted or cared for nationally.  It implies also that 
intercountry adoption procedures should be set within 
an integrated child protection and care system, which 
maintains these priorities.  However, States should also 
ensure that efforts to achieve this goal do not 
unintentionally harm children by delaying unduly a 
permanent solution.  Policies should work to promote 
family preservation and national solutions, rather than 
to hinder intercountry adoption. 
 

The principle of subsidiarity should be interpreted in the 
light of the principle of the best interests of the child.  
For example:  ....... 
 

 

                                                                                                                                   
.... when this corresponds to the best interests of the child, as the form of promotion of their 
right to an identity and culture of their own” 

74 “Second Special Commission on Practical Operation of the Hague” at paragraphs 139 and 
140.  Full text available at http:/www.hcch.net/upload/wop/adop2005_rpt-e.pdf 

75 Full text available as hccf.net/uploadadop2005_n.l.pdf
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• National adoption or other permanent care is 
generally preferable, but if there is a lack of 
suitable national adoptive families or carers, it is 
as a general rule, not preferable to keep children 
waiting in institutions when the possibility exists 
of a suitable permanent family placement 
abroad. 

 
• Finding a home for a child in the country of 

origin is a positive step, but a temporary home in 
the country of origin in most cases is not 
preferable to a permanent home elsewhere” (our 
emphasis). 

 

 

81. The two interconnected facets of subsidiarity that in principle, priority 

should be given to solutions enabling the child to remain in the care of 

her family of origin (or circumstances as close to it) and that domestic 

measures should be given preference to those that may be available 

outside the country, can result in a dilemma when the two criteria 

contradict each other.  What happens, for example, when an orphan has a 

chance of being placed with a relative outside the country or with an 

unrelated family living in his own country? 

 

82. As the International Social Service Organisation (“ISS”) based in 

Geneva points out : 

 

 “Only a careful examination of each case makes it 
possible to take the appropriate course of action

 

 It is vital to recall, from the outset, that this dilemma 
may not be solved in the abstract in an absolute fashion.  
Each specific case should be studied individually, so as 
to devise a permanency plan, in line with the principle 
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of the child’s best interests ...... 
 It is a matter, first of all, of taking into consideration all 

the personal characteristics of the child ...... In other 
words, it entails proceeding to weigh up the interests, 
with a view to identifying the solution that best responds 
to the child’s needs”76

 

 

83. Similar views were expressed by Mary E Hansen and Daniel Pollack in 

their paper entitled “Tradeoffs in Formulating a Consistent National 

Policy on Adoption”77 which concludes with the following paragraph :- 

 “Insisting that family preservation or national pride take 
precedence over the needs of individual children 
imposes significant costs on children who can realise 
their rights to a family today through international 
adoption.  Further, strict adherence to the principle of 
subsidiarity today reduces the resources available to 
apply the principle tomorrow.  In the long run, the 
benefits of subsidiarity may well be large enough to 
outweigh the costs of provision of services to support 
fragile birth families.  The biggest obstacle to the 
success of this process is nationalistic pride.  It is hard 
for people in one nation to admit that someone else in 
another nation could be the parent to a child born in the 
home nation.  But we must not lay the cost of 
subsidiarity on the children who wait today.  We must 
protect the rights of waiting children to be nurtured by a 
stable family, wherever that family may be.” 

 

 

84. The criteria also contradict where domestic institutionalisation or 

intercountry adoption are the possible alternatives.  Again, we submit, 

the solution requires a child-focussed weighing of factors.  Given 

however the primacy of a child’s best interests and the fundamental 

importance of family enshrined in the international instruments, it is 

difficult to imagine that institutionalisation could ever be the best option.  

                                                 
76 ISS Fact sheet No. 36 : “Intercountry Adoption – The Principle of Subsidiarity” available on 

http://www.iss-ssi.org/Resource_Centre/New_Documents/documents/FactSheetNo36ENG.pdf
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Indeed UNICEF itself is of the view that, in principle, “the subsidiarity 

of intercountry adoption does not apply when the only alternative is 

long-term institutionalisation”78. Bringing the child’s constitutional right 

to family care79 and the emphasis on the primacy of the family of the 

UNCRC and the African Charter to bear on the determination, we submit 

makes the above proposition irresistible. 

 

85. All welfare authorities internationally to whose policies we have had 

regard stress the importance of family placement in preference to any 

institutional option80.  This is because the potentially negative long term 

effects of institutionalisation are well recognised as is the fact that the 

impact of institutionalisation is greatly exacerbated where children 

receive inadequate stimulation in their first years.  The European Court 

of Human Rights accepted in Pini and others v Romania81 that “all the 

international treaties on children’s rights stated unequivocally that the 

family provided the best environment for the development of the child’s 

personality”. 

 

                                                                                                                                   
77 The full paper can be found at : http:/law.bepress.com/expresso/eps/1881
78 Page 7 of Guidance Note, (supra at footnote 56) 
79 In terms of section 28(1)(b) of the Constitution 
80 ISS Monthly Review No. 66, April 2004; Unicef Innocenti Digest on Intercountry Adoption 

p.10; Hague Guide to Good Practice referred to in paragraph 77 and footnote 73 above at p.16 
and footnote 65 above at p.16 

81 Application nos 78028/01 and 78030/01 at paragraph 111, available at 
http://cmiskp.echr.coe.int/tkp197/view.asp?item=25&portal=hbkm&action=html 
&highlight=pini%20%7C%20beratni%20%7C%20vs%20%7C%20Romania&sessionid=1782
695&skin=hudoc-en 
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86. Time is also of the essence.  Article 35 of the Hague Convention requires 

the competent authorities of the contracting states to “act expeditiously” 

in the process of adoption.  The subsidiarity principle too presupposes 

that a time frame be respected to search for a suitable adoptive family in 

the child’s country of origin.  This period varies in practice from a few 

months to a year82. 

 

87. In a work document submitted to the Special Commission on the 

practical operation of the Hague Convention, EurAdopt and the Nordic 

Adoption Council (which are umbrella entities where adoption 

organisations co-operate on matters of common concern in member 

countries throughout Europe), it was stressed that in the child’s best 

interest the period of uncertainty should be as short as possible.  They 

state expressly that respecting in subsidiarity principle “must not be used 

as an excuse for undue delays in the processing of the individual 

adoption case”83. 

 

88. Thus in many countries which have acceded to the Hague Convention 

the domestic legislation enacted to give effect thereto sets tight time 

limits for a domestic option to be considered before intercountry 

adoption becomes possible.  In Romania for example articles 25 and 44 

                                                 
82 ISS Monthly Review No. 8 – 9 / 2005, and Editorials 2 / 2005 and 3 / 2005 
83 http://www.euradopt.org/EA%20-20NAC%20Hague%20Work%20Do%202005%20(all).doc 
:Work document VII “Expediency in the Child’s Best Interest” 
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of the Law regarding the legal framework of adoption84 set a period of 

30 days before international adoption can be considered. 

 

89. Bearing the above principles in mind we turn now to consider how they 

were dealt with by this court. 

 

The judgment in Fitzpatrick 

 

90. Both the UNCRC and the African Charter had been ratified by the 

Republic when this court was called upon to decide the constitutionality 

of sub-section 18(1)(f) of the Child Care Act which precluded the 

adoption of South African children by non-citizens85 in Fitzpatrick 

where this court was seized with an application for confirmation of an 

order made by the High Court declaring sub-section 18(1)(f) of the Child 

Care Act to be in conflict with the Constitution.  The Minister for 

Welfare and Population Development had conceded that the provisions 

were unconstitutional but sought an order suspending a declaration of 

invalidity in order to make adequate regulation and infrastructure for 

adoptions of children born of South African citizens by prospective 

parents who were non-citizens.  The Minister was concerned with three 

specific problems he feared could result from the immediate striking 

down of section 18(4)(f) of the Child Care Act which were : 

                                                 
84 Text available at http:/www.ethicanet.org/item.php?recordid=Romania LAW & pagestyle = 
default 
85 The UNCRC was ratified in 1995 and the African Charter in 2000. 
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 the inability of the Department to facilitate thorough background 

investigations of non-citizens; 

 

 insufficient legislative protection against child trafficking; and 

 

 inadequate provision to give effect to the principle of subsidiarity86. 

 

91. At the time that this court decided Fitzpatrick the Republic had not yet 

acceded to the Hague Convention but this court was asked to have regard 

to it in relation to the concerns raised by the Minister.   

 

92. The court considered the provisions of the Child Care Act in the light of 

the Minister’s concerns, particularly: 

 

 the requirements in section 18(1) of the Child Care Act that a Children’s 

Court may not grant an order of adoption unless it was satisfied as to 

certain matters; and  

 

 to the requirement in terms of section 40 of the Child Care Act that courts 

must take into account the religious and cultural background of the 

child on the one hand and the adoptive parents on the other,  as well 

                                                 
86 Fitzpatrick supra at [23] / 430 C to E 
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as the provisions of section 24 precluding the exchange of 

consideration in relation to an adoption. 

 

93. In particular, the court, per Goldstone J, held that : 

 

 the provisions of section 24 precluding payment for adoptions were designed 

to deter the practice of child trafficking; 

 

 the requirements of section 40 met the concerns which underlay the principle 

of subsidiarity; and 

 

 the Children’s Court would in any event have to satisfy itself as to the 

veracity of the information supplied to it failing which it would be 

obliged in terms of section 18 of the Child Care Act to refuse the 

application; 

 

 although without bilateral agreements between South Africa and the foreign 

state to which the child concerned was to be removed there could 

not be effective post adoption monitoring in respect of intercountry 

adoptions, that state of affairs exists in any event when South 

African adoptive parents emigrate87. 

 

                                                 
87 Fitzpatrick supra at [31] to [33] / 432 F to 433 E 
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 the Child Care Act thus contained “legislative safeguards” sufficient to meet 

the Minister’s concerns88. 

 

94. This court did however make it clear that until such time as amended 

legislation and infrastructure was in place, foreign applicants would have 

a greater burden in meeting the requirements of the Child Care Act and 

would have to rely on their own efforts and resources to place all the 

relevant information before the Children’s Court89 (our emphasis).  That 

this is so is clear from the procedure in Children’s Courts we have 

described in paragraphs 38 and 39 above which makes no provision for 

the manner in which these requirements are to be proved to the 

satisfaction of the magistrate.   

 

95. This court found that the Child Care Act as it stood established overall 

guidelines advancing the welfare of the child and offered a coherent 

policy of child and family welfare.  Consequently, Goldstone J wrote 

that : 

 

 “[i]f appropriately and conscientiously applied by 
Children’s Courts the main provision of the Act would 
meet the most serious of the concerns of the Minister”90. 

 

 

 

                                                 
88 Fitzpatrick supra at [36] / 434 G 
89 Fitzpatrick supra at [34] / 433 H to 434 A 
90 Fitzpatrick supra at [31] / 432 G 
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96. The conclusions of this court in relation to the provisions of the Hague 

Convention is important because the Republic acceded to the Hague 

Convention on 21 August 2003 after the decision in Fitzpatrick but has 

yet to make it part of our municipal law.   

 

97. The net effect of the Fitzpatrick judgment is that the Child Care Act 

makes adequate provision for the international law principles applicable 

in intercountry adoptions including those of subsidiarity.  The sections of 

the Child Care Act as well as the regulations promulgated pursuant 

thereto which we have quoted above, show that the legislation itself casts 

no greater onus on foreign applicants but these provisions must be 

understood in the light of the judgment in Fitzpatrick to the effect that a 

court considering placements where a child is to be removed from the 

Republic must give consideration to the principles of the international 

instruments to which we have referred.     

 

98. The remarks of Goldstone J that until such time as the Child Care Act is 

amended in order formally to provide for matters relating to safeguards 

against trafficking and subsidiarity, that international applicants will 

have a greater burden on them, is however a recognition of the fact that it 

is difficult in the absence of formal structures such as those envisaged by 

the Hague Convention, for all the necessary information to be placed 

before the Court.  In the meantime, foreign applicants simply have to do 
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the best they can to place as much information as they are able to before 

the Presiding Officer.   

 

The effect and implications of the judgment in Fitzpatrick for the High 

Court 

 

99. The provisions and procedures of the Child Care Act relating to adoption 

thus comply with the Constitution and the international instruments to 

which we have made reference.  But what of the High Court, whose 

jurisdiction is not confined to an application of the Child Care Act?  

How must it approach an application for custody and guardianship in 

order to give effect to the principles and pronouncements discussed 

above? 

 

100. It is true that the consequences of custody and guardianship are different 

from those that follow upon an order of adoption.  When a High Court is 

seized with an application for sole custody and sole guardianship where 

the applicants are foreigners who seek ultimately to adopt the child, the 

court is not being asked to grant an order of adoption.  Indeed, it of 

course has no jurisdiction to make such an order by virtue of the 

provisions of section 18(1) of the Child Care Act.  A High Court in such 

circumstances must however be alive to the fact that its order is but a 

stepping stone to an application for adoption in a foreign country and the 

fact that the applicants seek to remove the child in question from the 
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jurisdiction of the court with this specific purpose in mind, is one of the 

factors which must needs be considered in coming to a determination as 

to what is in the best interests of that particular child.   

 

101. If a High Court in those circumstances adopts an approach analogous to 

that which will be required when section 25 of the Children’s Act comes 

into force, it is difficult to see how the principles which lie at the heart of 

the international instruments to which we have made reference above 

insofar as they bear on the “best interests” of a particular child, are not 

given full effect to.   

 

102. In the absence of formal structures and procedures pursuant to which 

intercountry adoptions are to be effected, a High Court, exercising its 

inherent jurisdiction as upper guardian of the minor child in question, 

would need to consider whether sufficient information had been placed 

before it regarding matters relating to subsidiarity, safeguards and the 

possibility of child-trafficking for it to make an informed decision on 

what was in the best interests of the child in question.  Whether 

sufficient information in this regard was forthcoming is not a matter 

related to procedure at all.   

 

103. Where, for example, the Children’s Act requires the report of an 

independent social worker to be provided to a Children’s Court 

commissioner before an application for adoption is considered, no such 
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specific requirement is part of High Court procedure relating to custody 

and guardianship applications.  If however an applicant for custody and 

guardianship wished to satisfy a High Court in an application such as the 

present that matters had been independently investigated it would 

doubtless be necessary for the report of a social worker to be produced. 

Failing that a court may find that it was not satisfied that sufficient 

information had been placed before it to enable it to come to an informed 

decision.  Whilst in such proceedings it would not be possible for a 

Government social worker to provide a report, there are many social 

workers in private practice with impeccable credentials, who can provide 

expert reports to the High Court on the same matters as an independent 

social worker would have reported to a Children’s Court commissioner. 

The High Court could also require the joinder of the Department or 

welfare agencies in certain applications should it feel that they might 

have a direct and substantial interest in the proceedings.  In short, the 

High Court could exercise the inherent jurisdiction which section 173 of 

the Constitution affords it in respect of its own procedures to ensure that 

the best interests of the child before it were properly and constitutionally 

considered.   

 

104. We consequently submit that the High Court is jurisdictionally 

competent able to consider applications for custody and guardianship 

even if these are made with a view to effecting an intercountry adoption.  

It must however adjudicate such applications with due regard to the 
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international law principles identified above and subject to the 

constitutional injunction to place the best interests of the child whose 

placement is the subject of the application, first. 

 

105. In order to make R a child of their own therefore, the applicants had, in 

principle, two legal routes which they could follow.  They could either 

approach the Children’s Court for an adoption order in South Africa or 

approach the High Court as upper guardian of all minor children and 

seek an order of sole custody and sole guardianship in order to enable 

them to remove R from the Republic and adopt her in the United States 

of America. 

 

106. As we shall demonstrate however, this apparent choice was notional 

rather than real due to certain events which occurred after this court 

delivered the judgment in Fitzpatrick. 

 

 

DEVELOPMENTS SUBSEQUENT TO FITZPATRICK 

Departmental Policy 

 

107. Since the judgment in Fitzpatrick, the Department of Social 

Development (“the Department”) has put into place a policy which has 

been described in affidavits deposed to by Dr Maria Mabetoa, the Chief 

Director : Children, Youth and Families in the Department and Pamela 
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Wilson, a registered social worker employed by the Johannesburg 

Welfare Society, whose affidavits were procured by the Centre for Child 

Law which became involved as an amicus curiae in the proceedings in 

the Witwatersrand Local Division at the request of the presiding judge in 

circumstances to which we will revert in due course. 

 

108. Mabetoa testified that the Department at present implements certain 

procedures for intercountry adoptions in terms of which only 

organisations or private social workers that have registered a speciality 

in adoptions and who have a working agreement in place with a foreign 

accredited organisation can do intercountry adoptions.  The Republic has 

certain working agreements currently in place with other Hague 

countries as well as with Botswana.  A profile on every child that cannot 

be placed locally, including any efforts undertaken to place the child, 

must be submitted to the Department and only after the Department has 

agreed to it in writing can an intercountry adoption be considered.  

Intercountry adoptions are done in the Children’s Court in accordance 

with the provisions in Chapter 4 of the Child Care Act and, according to 

Mabetoa, “the rules prescribed in the (Hague) Convention are followed 

as both Central Authorities in the countries agree to the adoption”91.  

Mabetoa, significantly for what follows also expressed reservations 

about working with “a non-Hague country, such as the United States of 

                                                 
91 Record Volume 5 : Affidavit of Mabetoa / 379 line 5 to 380 line 16 
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America” because the Hague Convention does not apply and therefore 

the necessary safeguards do not exist92. 

 

109. These expressions of governmental policy elevated to the level of 

procedure are problematic in the extreme.  As the Republic has not made 

the Hague Convention part of its domestic law there is no Central 

Authority in South Africa which can  accredit particular social workers93 

or which can agree to the “adoption” as Mabetoa suggests nor is there 

any centralisation of information relating to children eligible for 

adoption and parents suitable to adopt.   

 

110. Despite the existence of these not inconsiderable obstacles, the 

Department clearly acts as if it is  the duly empowered Central Authority 

which has power to act accordingly.  It stated in response to a 

questionnaire sent out by the Hague94 that “The Central Authority is 

part of the Department of Social Development and the Department’s 

procedures are followed”, and claimed the Central Authority had staff.  

The fact that the “Central Authority” had not yet accredited any adoption 

agencies was disclosed but it was recorded that “The Department of 

Social Development (Central Authority for South Africa) have [sic] the 

authority to grand [sic] accreditation”.  In response to the question 

                                                 
92 Record Volume 5 : Affidavit of Mabetoa/ 382 line 12 - 15 
93 The “Report and Conclusions of the Special Commission on the practical operation of the 
Hague Convention” recommended that accreditation should only be granted pursuant to clear 
legal authority and have legal powers.  See paragraph 23 on page 21 of the report, text available 
at http://hcch.e-vision.nl/upload/scrpt33e2000.pdf under convention 33 
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relating to any limits on the number of States with which co-operation 

was possible, the Department replied : 

 

 “Yes, we placed a moratorium on any new agreements 
in order to get the Central Authority to function 
properly and to finalise legislation”95

 

 

 

111. Consequently, the effect of this policy is to return de facto to the position 

which existed before the judgment in Fitzpatrick in respect of adoptions 

by nationals of certain countries with which the Republic has not 

concluded agreements. 

 

112. Mabetoa’s reference to the United States of America as a non-Hague 

country is also patently incorrect: although it has yet to ratify it, the U.S. 

acceded to the Hague Convention in 1994 and in 2000 the Senate gave 

its advice and consent to the Hague Convention as required by the U.S. 

Constitution96. The U.S. has already proceeded some way further than 

has South Africa in enacting the Hague Convention in its municipal 

law97 and it has a comprehensive policy on intercountry adoption 

                                                                                                                                   
94 Full text available at http://hcch.e-
vision.nl/index_en.php?act=conventions.publications&dtid=33&cid+69 
95 Full text of the South African response to the Hague questionnaire is available at 
http://www.hcch.net/upload/adop2005_za.pdf 
96 See member states’ details at: 
http://www.hcch.net/index_en.php?act=conventions.status&cid=69 
97 In 2000 Congress passed the Intercountry Adoption Act of 2000 which is the implementing 
legislation for the convention but the convention has not yet entered into force in the United 
States.  The text of the act can be found at http://laws.adoption.com/statutes/intercountry-
adoption-act.html.  See the response submitted by the United States of America to a 
questionnaire sent out to acceding states in http://www.hcch.net/upload/adop2005_us.pdf, in 
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supported by domestic legislation.98  Yet omissions in South Africa do 

not deter the Department from purporting to designate an interim 

“Central Authority” to fulfill the functions placed upon a duly designated 

Central Authority in terms of the Hague Convention, without the 

necessary legal authority to do so yet.   

 

113. Mabetoa testified that the Department has major concerns regarding the 

use of guardianship and custody orders via the High Court with the 

ultimate idea of adoption in another country.  The gist of her concerns is 

that such orders might facilitate adoptions in non-Hague countries 

(which in her view even includes acceding nations such as the United 

States of America) and that “all the provisions made in the current Act 

regarding procedures such as obtaining all the necessary consents and 

finding the child to be adoptable, will not take place.  What if the child 

is a missing child or the biological mother did not want to give her 

child up for adoption?”99. 

 

114. The bald statement that the necessary procedures and safeguards will not 

take place if an application for sole custody and sole guardianship is 

considered by a High Court as opposed to what might transpire in a 

Children’s Court is, we submit, entirely speculative.  A High Court 

                                                                                                                                   
2005. In its response to the Hague questionnaire referred to in footnote 94 above, the United 
States recorded that it was engaged in multiple tasks to implement the convention, including 
developing required implementing regulations it stated however that the process was complex 
and that it could not therefore predict a precise date for ratification. 
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seized of an application such as that with which this appeal is concerned, 

is constitutionally enjoined to consider all the matters which have a 

bearing on whether the order conduces to the particular child’s “best 

interests”.  Certainly the existence of a biological mother who wished to 

take care of the child to be the subject of any such order would be a very 

obvious factor.  As the exposition above of the procedures in the 

Children’s Court as prescribed by legislation and the existence of a host 

of safeguards in America (see paragraph 112 and footnotes 96 to 98 

above) demonstrate, whatever Mabetoa’s fears, they are not well-

founded.   

 

115. The probable reason for the Department’s attitude is that many 

Children’s Courts recognise and accede to the Department’s policy as if 

it were law and show deference to the so-called interim Central 

Authority designated by the Department despite there being no legal 

basis for the affording of such deference100.  Clearly the Johannesburg 

Child Welfare Society shows such deference and appears to recognise 

their policies, principles and procedures as if they have the force of 

law101.  This is stated by Wilson of Johannesburg Child Welfare to be 

“one way of protecting South African children from being sent out of 

the country as a placement of first choice, rather than as the very last 

                                                                                                                                   
98 which can be viewed at 
http://www.travel.state.gov/family/adoption/intercountry/intercountry_473.html 
99 Record Volume 5 : affidavit of Mabetoa : 382 / 1 to 3; 12 to 15; 17 to 21 
100 Record Volume 5 : affidavit of Wybrow : 19 / 392, Line 9 to 16 and 393, Line 1 to 5 
101 Record Volume 5 : affidavit of Wilson :  9 / 372 Line 10 to 373 Line 3 
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option”102 (our emphasis). But she concedes that there is at present no 

prescribed system as to what steps should be taken to actually find a 

local adoptive family or how long this route should be pursued before an 

intercountry adoption should be considered103. 

 

The Children’s Act 

 

116. It would appear that the Department, as well as certain Children’s Courts 

and welfare agencies, are conducting their affairs as if the Hague 

Convention has in fact been enacted as part of our domestic law.  This 

end the Department hopes to achieve through the ultimate coming into 

force of the Children’s Act 38 of 2005 (“the Children’s Act”).  At the 

time of the proceedings in the High Court, the Children’s Act had yet to 

be passed.  The Children’s Act was assented to on 8 June 2006 but had 

still not become operative by the time the matter came before the 

Supreme Court of Appeal.  Certain provisions of the Children’s Act have 

now come into force (on 1 July 2007104) but still none of its provisions 

relating to either domestic or intercountry adoptions are operative.   

Indeed, the vast majority of the provisions of the Children’s Act have yet 

to come into force105.   

 

                                                 
102 Record Volume 5 : affidavit of Wilson : 11 / 373 Line 7 to 9 
103 Record Volume 5 : Affidavit of Wilson : Paragraph 11 / 373 lines 4 to 6 
104 Proclamation No 13 of 2007, published in Government Gazette No. 28944 on 19 June 2007 
105 The Hague has cautioned against stopping intercountry adoptions while attempting to enact 
long-term reform of a child care system, as this may leave children languishing in temporary or 
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117. When it becomes law, if they remain in their present form, sections 

261(5)(g) and 262(5)(g) of the Children’s Act will apply to the granting 

of an intercountry adoption order.  That section sets certain pre-requisites 

for the grant of such an order one of which is that the name of the child 

sought to be adopted must have been on a centrally established Register 

of Adoptable Children and Prospective Adoptive Parents (“the register”) 

for sixty days and that no fit and proper adoptive parent for the child had 

been found in the Republic in that time106.  The register is to be created 

in terms of section 232 of the Children’s Act and will operate nationally.  

The Children’s Act also makes provision for the proper designation of a 

Central Authority and for it specifically to fulfil the roles allocated to it 

in terms of the Hague Convention107.   

 

118. The creation of the register and the provisions of the proposed sections 

261 and 262 will make it feasible to satisfy the domestic preference 

aspect of subsidiary, the successful application of which “requires that 

the placing agency in the country of origin should have the capacity to 

explore the alternatives to intercountry adoption.  This implies a 

placement system which is in some way integrated into, or at least has 

                                                                                                                                   
institutional care when they could have benefitted from permanently being part of a family 
through intercountry adoption.  See Guide to Good Practice supra at p.45 
106 Many countries use a register for this purpose.  See for example Bulgaria (Ordinance 3 of 16 
September 2003) Ecuador, Law No. 100 / 2002; article 172; Latvia, (Regulation 111, 11 March 
2003, Article 3) Lithuania (10 September 2002 Resolution No. 1422 and article 3. 219 Civil 
Code)., see Guide to Good Practice supra at page 47 
107 In terms of sections 257 to 272 of the Children’s Act 
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ready access to and information about, the childcare services generally 

within the country of origin.”108 

 

119. The provisions of sections 232, 261 and 262 of the Children’s Act will 

go a long way towards satisfying that aspect of the principle of 

subsidiarity concerned with establishing the availability of local 

alternatives to a foreign placement.  At present no such national database 

exists and welfare agencies operate predominantly independently from 

one another.  The fact that the name of a child is only required to be on 

the register for a period of sixty days before a foreign placement is 

considered however, indicates that in such matters time is certainly of 

the essence and it is not envisaged that adoptable children languish in 

institutional care for long periods of time in the hope of securing a 

domestic placement when suitable long term foreign alternatives are 

readily available.   

 

120. Section 45(4) of the Children’s Act records that nothing in the Act shall 

be construed as limiting the inherent jurisdiction of the High Court as 

upper guardian of all children.  Section 24 of the Children’s Act 

specifically provides for applications to the High Court in respect of 

orders for guardianship109 and section 45(3) preserves its exclusive 

                                                 
108 Prof Duncan “Intercountry Adoption: Some issues in Implementing and Supplementing the 
1993 Hague Convention on Protection of Children and Cooperation in Respect of Intercountry 
Adoption” available at http://www.iss-ssi.org/Resource_Centre/Tronc_CI/thcduncan.pdf 
109 Section 24 of the Children’s Act provides : 



Page 61 

jurisdiction in this regard.  These provisions do nothing more than codify 

the High Court’s inherent jurisdiction in this regard.  Significantly, 

however, section 25 provides that when such an application is made to 

the High Court by a non-South African citizen it must be regarded as an 

intercountry adoption110.  As we shall demonstrate in due course, the 

majority in the Supreme Court of Appeal appear to have read this 

provision as being in the nature of an ouster clause in respect of the High 

Court’s jurisdiction in relation to guardianship and custody applications 

by foreign nationals.  This view is, we submit, patently incorrect on a 

plain meaning of the section.  This requires nothing more than for the 

High Court to be satisfied that those matters which apply to intercountry 

adoptions which are not ordinarily a feature of custody and guardianship 

applications, have to be proved111.  Such a scheme preserves the 

jurisdiction of the High Court to consider applications in respect of 

                                                                                                                                   
Assignment of guardianship by order of court.- (1)  Any person having an interest in the care, 
well-being and development of a child may apply to the High Court for an order granting 
guardianship of the child to the applicant. 
(2) When considering an application contemplated in subsection (1), the court must take 
into account - 
 

(a) the best interests of the child; 
(b) the relationship between the applicant and the child, and any other relevant person 

and the child; and 
(c) any other fact that should, in the opinion of the court, be taken into account; 
 

(3) In the event of a person applying for guardianship of a child that already has a 
guardian, the applicant must submit reasons as to why the child’s existing guardian is not 
suitable to have guardianship in respect of the child. 
110 Section 25 of the Children’s Act provides : 
“Certain applications regarded as intercountry adoption.- 
When application is made in terms of section 24 by a non-South African citizen for guardianship 
of a child, the application must be regarded as an intercountry adoption for the purposes of the 
Hague Convention on Intercountry Adoption and Chapter 16 of this Act.” 
111 Section 29 of the Children’s Act facilitates this as it empowers the court seized with such an 
application may order that a report of a family advocate, social worker or other suitably qualified 
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custody and guardianship of minor children whilst at the same time 

ensuring that the safeguards the Children’s Act seeks to provide in 

respect of intercountry adoptions in accordance with its international 

treaty obligations, are afforded to all children for whose benefit they 

were intended.  In addition, it gives full effect to the access to courts 

provisions contained in section 34 of the Constitution which does not 

limit the right to non-citizens.   

 

121. We have made reference to these sections of the Children’s Act despite 

the fact that they are not yet in force because of the considerable weight 

the majority in the Supreme Court of Appeal placed on them in their 

judgments.  We do so also because a proper interpretation of the 

proposed sections 24 and 25 of the Children’s Act in any event provides, 

we submit, an answer to one of the questions which is central to this 

appeal.   

 

122. The impact of these developments is that the Department is hostile to 

intercountry adoptions to countries with which the Republic has not 

concluded “working agreements” or involving agencies it has not 

accredited.  This is despite the fact that there exists no legislative 

framework as envisaged by the Hague Convention within which such 

agreements can be concluded or given effect to or within which 

accreditation can be granted.  As the U.S. is a country with which the 

                                                                                                                                   
person be provided to the court.  It may also have matters investigated and appoint a legal 
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Republic has no “working agreement” and which has (like South Africa) 

no Central Authority to give the consent the Department requires in 

terms of its policy, although it is notionally legally possible to effect an 

American intercountry adoption the Department declines to facilitate 

such a process.  At the same time however, the Department frowns on 

approaches to the High Court for custody and guardianship. 

 

123. The applicants’ attorney has practised as a specialist in this particular 

area of law for a number of years.  In the course of such practice, she had 

encountered difficulties with certain Children’s Courts refusing to grant 

intercountry adoptions on the basis that there existed no working 

agreements between the Republic and the countries concerned or 

because there was quite simply a moratorium in place on intercountry 

adoptions without there being any legal basis therefor112.  She 

consequently advised the applicants to approach the High Court for an 

order of sole custody and sole guardianship with a view to removing R 

from the Republic and adopting her in the State of Virginia in the United 

States of America.   

 

124. They followed this advice and decided to make an application to the 

High Court for an order of sole custody and sole guardianship of R.   

 

PROCEEDINGS IN THE WITWATERSRAND LOCAL DIVISION 

                                                                                                                                   
practitioner to the child.   
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The content of the application 

 

125. Having made an election as to the appropriate forum upon legal advice, 

the applicants compiled an application to be brought before the 

Witwatersrand Local Division of the High Court within the jurisdiction 

of which R resides.  In support of their application the applicants: 

 

 deposed to affidavits setting out R’s and their personal circumstances 

including R’s and their cultural and religious background, the nature 

of their relationship and their motivation for wishing to adopt R.  

They also fully disclosed the reasons why they had approached the 

High Court rather than the Children’s Court113; 

 

 filed the reports compiled by three social workers : 

 

 Du Toit, who had initially placed R with the first and second respondents 

after her attempts at locating R’s parents and family had proved 

futile114; 

 

 Jackson of Autumn Adoptions Inc who had investigated and verified the 

applicants’ circumstances115; 

                                                                                                                                   
112 Record : Volume 5; affidavit of Wybrow 19-21/392 line 9 – 393 line 5 
113 Record Volume 1 : affidavit of first applicant / 8 – 61 
Record Volume 2 : confirmatory affidavit of second applicant / 152 - 154 
114 Record Volume 1 : report by Du Toit / 67 - 69 
115 Record Volume 2 : report by Jackson / 91 - 98 
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 Hanekom, who considered both Du Toit and Jackson’s reports, made her 

own investigations and conducted her own interviews116; 

 

 filed an affidavit deposed to by Masivili as to the circumstances in which he 

found R117; 

 

 put up copies of articles which had appeared in the press in an attempt to 

trace R’s family118; 

 

 put up documentary proof of their identity, marriage, children’s birth, 

income, employment, state of health, absence of criminal records, 

approval as adoptive parents in the United States of America and 

letters of reference119; 

 

 adduced the consent of R’s foster parents to the order sought120; 

 

 supplemented with an affidavit by Karen Stoutamyer Law, an American 

attorney, then with 20 years’ experience practising exclusively in the 

field of domestic and international adoption setting out the American 

legal position relating to a foreign child’s immigration status upon 

                                                 
116 Record Volume 1 : report by Hanekom / 78 - 81 
117 Record Volume 1 : affidavit of Masivili / 63 - 64 
118 Record Volume 1 : newspaper articles / 72 - 73 
119 Record Volume 2: 100 - 151 
120 Record Volume 2 : affidavits of first and second respondents / 155 - 164 



Page 66 

entry to the United States and to the oversight provided by the state 

authorities from the time of the child’s entry into the state of 

Virginia until adoption is finalised121. 

 

126. R’s foster parents were joined in the application as first and second 

respondents and the Roodepoort Child and Family Welfare Society into 

whose care R had originally been placed, was joined as the third 

respondent in the proceedings.  All of the respondents supported the 

application. 

 

127. The application was set down for 8 November 2005122 and came before 

Goldblatt J who indicated that he would require to hear full argument.  

The matter was consequently adjourned for a few days to allow for the 

preparation of written argument. 

 

128. When the matter again came before Goldblatt J some days later, counsel 

for the applicants submitted heads of argument123 dealing, inter alia, 

with the constitutional aspects and the Hague Convention and 

accompanied by a schedule of 14 similar applications brought in the 

Witwatersrand Local Division, Natal Provincial Division and Durban 

and Coast Local Division, all of which had been successful124. 

 

                                                 
121 Record Volume 3 : affidavit of Law / 194 - 212 
122 Record Volume 1 : Notice of Motion / 2 
123 Record Volume 3 : applicants’ heads of argument / 165 – 180 
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129. In addition to considering the written submissions, Goldblatt J heard 

argument and thereafter requested counsel for the applicants to submit a 

memorandum on the origins of the power of the High Court to make an 

order for custody and the need or otherwise for a curator ad litem for R.  

He also requested to be provided with information about safeguards for 

R available in the United States of America. 

 

130. Counsel for the applicants submitted a memorandum dated 18 November 

2005 tracing the position from Roman law times and making the 

submission that a curator in these particular circumstances would only be 

carrying out the exercise already performed by various social workers125.  

Together with the memorandum he submitted a detailed affidavit by 

Law, the applicants’ American attorney, detailing immigration and 

welfare oversight which would be applicable in R’s case. 

 

131. After having received this memorandum and on or about 21 November 

2005, Goldblatt J mero motu and without advising any of the parties to 

the application, approached the Centre for Child Law to act as amicus 

curiae and wrote to the Centre in the following terms : 

 

 “I am concerned about the fact that this court is being 
asked to grant an order which will enable the applicants 
to avoid the South African law relating to adoption and 
I would appreciate your comments regarding 
paragraphs 101 to 108 of the Founding Affidavit.” 

 

                                                                                                                                   
124 Record Volume 3 :schedule of successful similar applications / 181 
125 Record Volume 3 : Memorandum of Skinner SC / 182 - 193 
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 He continued : 

 

“I would in particular like you to assist me in regard to 
the “Hague Convention” and the present position in 
South Africa in regard to intercountry adoption”. 

 

 and went on to state : 

 

 “For your assistance, I enclose a copy of the “Heads of 
Argument” filed by the Johannesburg Child Welfare 
Society in Case No. 3018/2004 in this Court”126

 

 

132. The heads of argument in question127 constituted a strenuous opposition 

by the Johannesburg Child Welfare Society against a guardianship and 

custody application by foreign nationals of a South African child on the 

basis that such application would circumvent South African adoption law 

and procedure.  Ironically, these heads of argument were submitted in a 

matter which was decided in favour of the applicants in respect of two of 

the children involved by a full bench of the court in which Goldblatt J 

himself was sitting128. 

 

133. The attorney acting for the applicants found out about the appointment of 

the amicus quite by chance.  Goldblatt J had not sent the amicus either 

the heads of argument filed by applicants’ counsel, nor the memorandum 

                                                 
126 Record Volume 3 : Letter from Goldblatt J to Centre for Child Law 216 / Lines 14 to 16 and 
25 to 26 
127 Record Volume 3 : 217 to 231 
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he had prepared at the request of the presiding judge nor the affidavit of 

Law relating to safeguards in America.  The applicants’ local attorney 

consequently sent these to the amicus herself.  She later sent a 

memorandum prepared by another senior counsel regarding similar 

issues raised in another matter129. 

 

134. On 6 February 2006, the Centre for Child Law thus intervened at the 

request of the High Court as amicus curiae.  It saw fit not only to file 

heads of argument but also to adduce affidavits by Mabetoa and Wilson 

which, moreover, dealt with a number of issues not arising on the 

founding papers.  To these nonetheless the applicants’ attorney replied.  

The affidavits set out the purported governmental policy to which we 

have referred in paragraphs 108 and 109 above. 

 

135. The heads of argument filed by the amicus drew substantially from those 

with which it had been furnished by Goldblatt J.  Although at that time 

the Children’s Act had yet to be assented to, the amicus relied heavily on 

the weight it argued should be attached to the Children’s Bill130 as “an 

indication of Government policy”.  The amicus sought to place upon 

Clause 25 of the Bill (which is now section 25 of the Children’s Act 

although still not in force) the interpretation that there was a 

governmental “intention” we stress the word- “to close the avenue of 

                                                                                                                                   
128 Record Volume 3 : Schedule of similar applications, matter 1(b) / 181 
129 Record Volume 5 : Affidavit of Wybrow 5 – 9 / 387 - 8 
130 The bill was only assented to on 8 June 2006 
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High Court applications for guardianship of South African children by 

non-South African parents, and an intention that in future all 

intercountry adoptions should proceed via the Children’s Court”131.  

The amicus consequently argued that the application circumvented South 

African adoption law and procedure and expressed the view that the 

practice was not ideal because it could very well be used by 

unscrupulous foreign nationals and place South African children at 

risk132.  Significantly the amicus stated that there was no clear system 

relating to establishing whether there are any prospective South African 

adopters133.   

 

136. The conclusion of the amicus was that the adoption procedures available 

in the Children’s Court should be viewed as the standard accepted 

procedures by way of which South African children are to be adopted, 

including intercountry adoptions.  It was however conceded that as the 

High Court has inherent powers as the upper guardian of all children, if 

the High Court were to find, “in an exceptional case”, that it were in the 

“best interests” of a child that guardianship and custody be issued with a 

view to adoption in another country, then the order should be made in 

accordance with principles gleaned from international instruments.  

                                                 
131 Record Volume 3 : Heads of  the Amicus : 242 /Paragraph 19.5 (our emphasis). 
132 Record Volume 3 : Heads of the Amicus : 246 / Paragraph 29 
133 Record Volume 3 : Heads of the Amicus : 247 / Paragraph 31 
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These essentially were that the requirements in terms of sections 18(4) 

and 40 of the Child Care Act had been complied with134. 

 

137. Goldblatt J, in a judgment delivered on 21 April 2006135 some five and a 

half months after the matter had come before him unopposed, dismissed 

the application.  He held that it was not for the High Court to decide 

what was in the best interests of the child. This had to be done, he ruled, 

in accordance with the adoption procedures set out in terms of the Child 

Care Act.  He viewed the magistrates sitting as Children’s Courts as 

being better trained and more experienced in matters of this sort than 

High Court judges136. 

 

138. In his judgment Goldblatt J quoted in extenso from the affidavits 

adduced by the amicus as well as the heads of argument it had submitted.   

 

139. In essence, Goldblatt J refused to consider R’s best interests at all. 

Instead he abdicated his jurisdiction despite the fact that what he had 

been asked to grant was an order of sole custody and sole guardianship, a 

matter with his jurisdiction, and in relation to a child resident within his 

jurisdiction.  By so doing, Goldblatt J with respect clearly misdirected 

himself . He acted contrary to authority  binding on him. This provides 

that a high court has no inherent jurisdiction to refuse to hear an 

                                                 
134 Record Volume 3 : Heads of the Amicus : 248 -  249 / Paragraphs 33 to 35 
135 Record Volume 7 : Judgment of Goldblatt J/ 510 to 542 
136 Record Volume 7 : Judgment of Goldblatt J: 539 / lines 8 to 12 
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application properly before it unless it constitutes an abuse of the process 

of the court137. 

 

140. With the leave of the court a quo the applicants consequently approached 

the Supreme Court of Appeal. 

 

THE JUDGMENTS DELIVERED BY THE SUPREME COURT OF 

APPEAL 

 

141. The Supreme Court of Appeal delivered judgment on  1 June 2007138, a 

little over a year and a half after the proceedings had begun. 

 

142. The Supreme Court of Appeal found that the applicants’ suitability as 

adoptive parents was not in dispute and that the evidence established that 

they were fit and proper persons to adopt, had sufficient means to 

maintain R and were “caring and decent persons who for purely 

altruistic purposes wish to adopt R”139.   

 

143. The five member court nonetheless dismissed the appeal by a majority of 

one, four of the judges who heard the appeal each delivering a separate 

judgment.  Because of the divergence of views expressed in the various 

judgments, we propose to deal with them each in turn. 

                                                 
137 Standard Credit Corporation Ltd v Bester and Others 1987 (1) SA 812 (W) at 818 B – D.     

See also remarks of Schreiner J in Goldberg v Goldberg 1938 WLD 82 at 85 - 86 
138 Record Volume 7 : SCA Judgment / 558 to 609 
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Judgment of Theron AJA 

 

144. Theron AJA delivered a judgment, with which Snyders AJA concurred, 

in terms of which she found that the central issue in the appeal was 

whether it was in R’s best interests to grant the order sought or to require 

that an application for her adoption be made in the Children’s Court.140   

Theron AJA held that, in coming to a decision on what would best serve 

R’s interests, the bond which had been established between R and the 

applicants should not come into the reckoning at all141. 

 

145. Theron AJA formed the view that the grant of the order sought by the 

applicants would result in the sanction by the Supreme Court of Appeal 

of an alternative route to intercountry adoption under the guise of a 

custody and guardianship application and that it was an unsavoury form 

of bypassing the system and jumping the queue142. 

 

146. Theron and Snyders AJJA appear to have come to this conclusion by 

using the UNCRC, the African Charter and the Hague Convention as 

their touchstones.  They found that just because the conventions were not 

part of our law this did not mean they could be ignored143.   

                                                                                                                                   
139 Record Volume 7 : SCA Judgment [3] / 560 
140 Record Volume 7 : SCA Judgment [4]  / 560 
141 Record Volume 7 : SCA Judgment [25] / 575 
142 Record Volume 7 : SCA Judgment [25]  / 574 
143 Record Volume 7 : SCA Judgment [11] / 564 line 16 
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147. The learned acting judges of appeal found that the court was enjoined, in 

terms of section 28(2) of the Constitution to consider the rights of 

children generally and the effect the court’s order might have on other 

children144 and that the enquiry was not limited to what was in R’s 

particular interests. 

 

148. On this basis Theron and Snyders AJJA concluded that it was in the best 

interests of children generally that intercountry adoptions were effected 

in accordance with the principles of these international instruments145. 

 

149. The learned Acting Judges of Appeal found the affidavits of Mabetoa 

and Wilson which had been procured by the amicus established that this 

particular case could have been properly dealt with in the Children’s 

Court as there were proper policies and regulations in place and that 

intercountry adoptions to Americans were taking place,  Wilson having 

stated that she had been personally involved in three such adoptions 

since 2001146. 

 

150. Theron AJA appears to have identified three distinct principles from the 

international instruments : 

                                                 
144 Record Volume 7 : SCA Judgment [13] / 566 line 21 – 567 line 2 
 
145 Record Volume 7 : SCA Judgment [17] / 569 line 23 – 570 lines 1 - 2 
 
146 Record Volume 7 : SCA Judgment [19] and [20] / 570 - 571 
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 subsidiarity; 

 

 the provision of safeguards equivalent to those afforded by local adoption 

law; 

 

 the best interests of the children. 

 

151. It is apparent from her judgment that Theron AJA viewed subsidiarity as 

a principle which required immutably that domestic measures be given 

preference over intercountry adoption.  Her approach was consequently 

that unless it could be established that suitable care could not be found in 

the child’s country of origin, the appeal had to fail, all other 

considerations notwithstanding147. 

 

152. In the light of this approach Theron AJA found that the applicants had to 

fail as they had not established that no suitable care at all could be found 

in South Africa148. 

 

153. Insofar as the question of safeguards was concerned, Theron AJA found 

that the order sought would sanction an intercountry adoption without 

the necessary safeguards afforded by domestic and international law.  

The only basis upon which she expressed this view appears to have been 

                                                 
147 Record Volume 7 : SCA Judgment [22] / 572 
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related to United States immigration law.  As Heher JA in his minority 

judgment pointed out however149, the Virginia Family Law system is 

such as to provide every safeguard to R and because the United States 

has diplomatic relations with South Africa, Virginia gives full faith and 

credit to the order of a South African court awarding sole custody and 

sole guardianship. 

 

154. Theron AJA’s judgment reveals that she viewed the enquiries into 

subsidiarity and safeguards as discrete and self-standing and not as two 

of several factors to be taken into account in determining what was in 

R’s best interests. 

 

155. Theron AJA further held that even if the Children’s Court would not 

grant an intercountry adoption, the applicants should still have 

approached that court and then taken the matter on review or appeal150. 

 

Judgment of Ponnan JA

 

156. Ponnan JA concurred with the judgment of Theron AJA but defined the 

real issue as relating to the procedure adopted by the applicants and the 

form chosen to press their claim.  He specifically stated that what the 

applicants ultimately sought was in effect an intercountry adoption 

                                                                                                                                   
148 Record Volume 7 : SCA Judgment [22] / 573 Lines 6 - 7 
149 Record Volume 7 : SCA Judgment [71] / 595 
150 Record Volume 7 : SCA Judgment [20] / 571 
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which they hoped to achieve through the guise of some other 

application151. 

 

157. The three learned judges of appeal comprising the majority (Ponnan JA, 

Theron AJA and Snyders AJA), appeared to have regard to the fact that 

the Children’s Act No. 38 of 2005 which was signed into law on 8 June 

2006 but had not yet come into operation, would require that all 

applications for custody and guardianship of minor children by foreign 

nationals be treated as intercountry adoptions and that courts should not 

sanction a procedure which they found flies in the fact of South Africa’s 

treaty obligations.  Although accepting that the Children’s Act was not 

yet in force Ponnan JA held that the Supreme Court of Appeal should be 

slow to lend its imprimatur to a procedure which ignored the 

international safeguards and standards to be found in the Hague 

Convention, notwithstanding that these – four years after accession – still 

did not form part of South African domestic law. 

 

Judgment of Heher JA 

 

158. Against these views Heher JA delivered a strongly-worded dissenting 

judgment in which Hancke AJA concurred, adding supporting 

considerations in his own judgment.  Heher JA held that the applicants 

had been well-advised in the circumstances to approach the High 

                                                 
151 Record Volume 7 : SCA Judgment [81] / 600 
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Court152.  Heher JA held that the approach of the judge a quo was an 

unsatisfactory triumph of form over substance.  As the applicants had 

made it clear that they intended to apply for an adoption order in the 

United States in due course, Heher JA found that the application was not 

a disguised attempt at circumventing the adoption laws153.  He held that 

as the High Court is the upper guardian of minors and is empowered and 

under a duty to enquire into all matters concerning the best interests of 

children, it was entitled to make an order for custody and guardianship, 

was competent as to jurisdiction to hear the application and should not 

have adopted the formalistic approach of the court a quo but instead 

investigated what was in R’s best interests154. 

 

159. Heher JA made it clear however that in an application such as that which 

was before him, the High Court needed to ensure that the fullest 

protection was afforded to the child.  Thus, any order which it might 

make needed to have been preceded by an investigation which satisfied 

the court that no reasonable enquiry remained unanswered.  In addition, 

as the applicants sought an order which would enable them to control the 

future of the child beyond the protection of South African law, although 

the applicants did not seek an order for adoption, the case which they 

presented should nevertheless have been measured against the standards 

                                                 
152 Record Volume 7 : SCA Judgment [60] / 590 
153 Record Volume 7 : SCA Judgment [35] /  577 
154 Record Volume 7 : SCA Judgment [36] and [37] / 578 



Page 79 

which they would have been obliged to meet if they had done so, these 

being the factors set out in section 18(4) of the Child Care Act155. 

 

160. Heher JA analysed these factors in some detail and concluded that the 

applicants had met every one of them and that it was overwhelmingly in 

R’s best interests that the order be granted and the appeal succeed. He 

found that the substantial value to R of a stable, happy and potentially 

prosperous future and the enormity of the deprivation and prejudice 

which she would suffer if no adoptive parents should come forward in 

South Africa far outweighed the sum of formal compliance with the 

Child Care Act and various speculative possibilities, there being no 

evidence at all of anyone other than the applicants having shown any 

interest in R. 

 

161. Heher JA also found that the substance of the international law interests 

which sought to achieve the child’s best interests through formal 

structures had been achieved, despite the present structural shortcomings 

which should not be visited upon the applicants156. 

 

 

Judgment of Hancke AJA

 

                                                 
155 Record Volume 7 : SCA Judgment [38]/ 578 
156 Record Volume 7 : SCA Judgment [55]  / 587 
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162. In a separate judgment Hancke AJA concurred with the judgment of 

Heher JA and stated that unless the setting aside of the court order was 

likely to result in a real benefit to R her best interests were merely being 

held to ransom for the sake of legal niceties and that an adoption in 

South Africa would confer no material advantage on the child which she 

could not obtain by adoption in the State of Virginia157.   

 

163. Before considering the judgments delivered in the Supreme Court of 

Appeal in detail it is necessary to have regard to events subsequent 

thereto, in the light of the applicants’ application for the introduction of 

new evidence.  This is because, if received, such evidence must be taken 

into account in the final determination of this appeal.  We propose first 

to sketch the events in question and then to deal with the reasons why the 

court should admit evidence relating to this. 

 

EVENTS SUBSEQUENT TO THE DELIVERY OF THE JUDGMENTS 

IN THE SUPREME COURT OF APPEAL 

 

164. In the Supreme Court of Appeal, the majority placed great reliance on 

the evidence of Wilson and Mabetoa for their finding that the applicants 

could and should have made application to the Children’s Court for 

adoption as regulations and procedures were in place to govern such an 

application, as well as for their finding that the placement to America 

                                                 
157 Record Volume 7 : SCA Judgment [99] and [100] / 607 - 608 
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was something which could validly have been ordered by the Children’s 

Court.   

 

165. Only four days after these findings were made, both Wilson and 

Mabetoa appeared on the first of two radio talk shows and made certain 

admissions entirely at odds with what they had stated on oath before 

Goldblatt J which was later relied upon by the Supreme Court of Appeal.   

 

166. In a complete departure from the impression created by her affidavit,  

that there were policies and procedures in place to govern intercountry 

adoptions and that a placement in the United States was possible, 

Mabetoa stated that : 

 

 intercountry adoptions would only be allowed in exceptional cases158; 

 

 although in “normal” countries 2 % of the children were orphans, 10 % of 

South African children are orphans; 

 

 the Department, needed but did not have a database of all parties willing to 

adopt children or the children who were adoptable and that the 

systems were not in place to implement the Children’s Act, in fact, 

the Department needed to gets its “ducks in a row to ensure that 

                                                 
158 Record Volume 8 :  Transcript of Metro FM talk show at 665 /  lines 13 - 15 
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once it [the Children’s Act] is promulgated we have all the systems 

in place”159; 

 

 At the moment intercountry adoptions were “very tricky” because the 

Department did not have proper mechanisms in terms of legislation 

to follow up on the foreign countries to which the adopted children 

moved160; 

 

 The Department did not have working agreements with the United States 

and that it would have made a difference to the application had the 

potential adoptive parents come from a country that had an 

agreement with South Africa161. 

 

167. In the Metro FM talk show and in a talk show on Radio 702 only twelve 

days after the judgments in the Supreme Court of Appeal were handed    

down, Wilson stated that : 

 

 there are more children in this country than adopters available162; 

 

 Johannesburg Welfare Society only worked with three countries163; 

 

                                                 
159 Record Volume 8 :  Transcript of Metro FM talk show at 669 /  lines 19 - 25 
160 Record Volume 8 :  Transcript of Metro FM talk show at 671 /  lines 2 - 6 
161 Record Volume 8 : Transcript of Metro FM talk show  /677 lines 9 – 11 & 20 - 25 
162 Record Volume 8 : Transcript of Metro FM talk show / 702 lines 6 - 8 
163 Record Volume 8 : Transcript of Metro FM talk show / 671 line 22 
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 “Unfortunately with this particular couple, they are American citizens and 

at the moment South Africa is not working with America”164; 

 

 In light of this,  the only way American applicants could achieve placement 

of R was by going the guardianship route which was in Wilson’s 

view “not an acceptable route in terms of South African adoption 

law165; 

 

 In the circumstances, even if the applicants had gone the route via the  

Children’s Court  “they probably would have not been allowed to 

adopt this child because at the moment, as I say, we are not 

working with America.  It might change in the future but at the 

moment that is the policy of the country”166 (our emphasis); 

 

 South Africa was still trying to establish the channels and systems to 

facilitate intercountry adoption167; 

 

 There is at present a moratorium on entering new agreements with new 

countries and that this moratorium would only be reviewed when a 

central authority was created with infrastructure, and the Children’s 

Act became viable and capable of implementation in practice168; 

                                                 
164 Record Volume 8 : Transcript of Metro FM talk show / 705 lines 9 - 11 
165 Record Volume 8 : Transcript of Metro FM talk show / 705 lines 23 - 25 
166 Record Volume 8 :  Transcript of Metro FM talk show / 705 lines 16 - 25 
167 Record Volume 8 :  Transcript of Metro FM talk show /715 line 23 to 716 line 1 
168 Record Volume 8 :  Transcript of 702 talk show /  716 lines 13 – 18; 720 lines 8 - 12 
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 Certain Government agencies did not have the infrastructure to process 

intercountry adoptions because this was an intense process and 

manpower and resources were limited169; 

 

 As matters stand at present, the door is essentially completely closed for 

applicants from the United States as the legislation is still being 

formulated, systems are still being put in place, infrastructure being 

built up, a moratorium on working agreements is in place and a full 

process of accreditation still needs to be finalised170. 

 

THE APPLICATION TO LEAD NEW EVIDENCE 

 

168. The applicants seek to introduce these public statements in evidence 

before this court, which is empowered to receive further evidence on 

appeal171; 

 

169. The general principle is that new evidence will be received when : 

 

 special grounds exist ( the evidence being very material,and it being 

apparent that the new evidence was not reasonably available to the 

                                                 
169 Record Volume 8 :  Transcript of 702 talk show 717 /  line 18 to 718 line 6 
170 Record Volume 8 :  Transcript of 702 talk show at 720 / line 8 to 721 
171 As rule 30 of the Constitutional Court rules makes s22 of the Supreme Court Act, 59 of 1959 

applicable to proceedings before this court. 
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party before, not having being introduced before through that party’s 

remissness); 

 

 there will be no material prejudice to the other side; 

 

 the evidence is necessary to do justice between the parties172; 

 

but it is undesirable to frame an exhaustive definition of the special 

grounds upon which a court ought to receive such evidence173. 

 

170. One of the circumstances which has however been generally accepted as 

constituting “special grounds” is where the evidence sought to be led 

was either not in possession of the party at the time of the proceedings a 

quo or could not have been obtained by proper diligence174. 

 

171. Whilst noting the considerations applicable to allowing further evidence 

on appeal in constitutional matters are not necessarily the same as those 

applicable in other matters, this court has endorsed the general soundness 

and applicability of the general rules cited above175. 

 

                                                 
172 Staatspresident en ‘n ander v Lefuo 1990 (2) SA 679 (A) at 691 C – I and the authorities 

there referred to. 
173 Shein v Excess Insurance Co Ltd 1912 AD 418 at 429 
174 Colman v Dunbar 1933 AD 141 at 162 
175 Prince v President, Cape Law Society and others 2001 (2) SA 388 (CC) at [20] - [23] / 

398 F to 400 A 
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172. Applying the general principles to this particular case, the following 

becomes apparent. 

 

173. The statements which the applicants seek to introduce as new evidence 

were made subsequent to the conclusion of the proceedings in the 

Supreme Court of Appeal and it was consequently impossible for them 

to adduce it at an earlier stage.   

 

174. These statements come from the mouths of the deponents to affidavits 

already introduced by the amicus and there can consequently, we submit, 

not be any prejudice to any of the parties by the late reception of the new 

evidence.  The recorded statements can hardly be disputed and are thus 

akin to documents to which this court is in any event entitled to have 

regard in accordance with rule 31(1).   

 

175. Given the reliance the Supreme Court of Appeal placed upon the 

affidavits of Wilson and Mabetoa, the new evidence is very material, and 

may indeed be dispositive of the main factual basis for the SCA’s 

approach.   

 

176. These public pronouncements demonstrate, we submit, that the 

majority’s reliance on the evidence of Mabetoa and Wilson insofar as it 

supported their conclusion that it was both possible and desirable for the 

applicants to approach the Children’s Court  rather than the High Court 
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was ill-founded, and that R’s “best interests” would not be served by 

forcing upon the applicants what the new evidence conclusively shows 

would be an exercise in futility.   

 

177. By virtue of the reliance that the majority of the Supreme Court of 

Appeal placed on the affidavits and statements of Wilson and Mabetoa, 

it is submitted that the new evidence of their statements subsequent to 

the judgment in the Supreme Court of Appeal, ought to be admitted in 

the interests of justice.   

 

178. We turn then to consider the issues which arise from the judgments of 

the Supreme Court of Appeal in more detail. 

 

“BEST INTERESTS” 

 

179. Central to the judgments of the Supreme Court of Appeal is the issue of 

the nature, extent, application and content of the concept of the 

paramountcy of a child’s best interests, as embodied in section 28(2) of 

the Constitution. 

 

180. Whilst the majority professed to approach the determination of the 

appeal on the basis of what was in R’s best interests, the approach which 

they adopted was, we submit, legally and constitutionally misguided to 

such a degree that R’s best interests could never be served or determined 
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by it.  As we shall seek to demonstrate, this results primarily from the 

majority: 

 

 focusing on what they believed would serve the best interests of children 

generally, rather than those of R specifically; 

 

 attaching, we respectfully submit, undue weight to matters of procedure and 

the elevating compliance with certain international law principles (as 

they had defined them) to a prerequisite to any enquiry as to what 

was in the best interests of R, rather than weighing this as one of 

many factors relevant to such a determination; 

 

 relying on governmental policy and legislation that has yet to come into 

force. 

 

Focus on children generally rather than R specifically 

 

181. First and foremost, the majority’s focus on the effect their judgment 

might have on children generally rather than on R specifically, was 

based with respect on a misunderstanding of the judgment in this court in 

Sonderup v Tondelli 2001 (1) SA 1171 (CC) at [28] - [32]176 relating to 

the limitations which can be placed on the best interests principle.   

 

                                                 
176 Record Volume 7 : SCA Judgment [13] / 566 line 21 to 567 line 4 
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182. Whilst it is so that the best interests standard is capable of limitation by a 

law of general application, the constitutional justifiability of any 

limitation must be properly assessed in accordance with the provisions of 

section 36 of the Constitution177 after it has been established that a 

particular law in fact constitutes a limitation of the right in question.  The 

only possible law in respect of which such a finding and limitations 

analysis could be performed on the basis of what was before the 

Supreme Court of Appeal was the Child Care Act.  Theron AJA did not 

find that the Child Care Act limited the full extent of the best interests 

rights afforded to children in terms of section 28(2) of the Constitution, 

nor did she perform any limitation analysis in terms of section 36 of the 

Constitution to ascertain that any such limitation was justifiable.  Indeed, 

as the appeal before her concerned an application which had not been 

brought in terms of the Child Care Act but in terms of the common law, 

and given the dicta in  Fitzpatrick supra with regards to the 

constitutionality of the Child Care Act, she would have been hard-

pressed to make such a finding.  As it happens, however, she did not.   

 

                                                 
177 Section 36 of the Constitution reads : 
“Limitation of Rights 
36. (1) The rights in the Bill of Rights may be limited only in terms of law of general 
application to the extent that the limitation is reasonable and justifiable in an open and 
democratic society based on human dignity, equality and freedom, taking into account all 
relevant factors, including – 

(a) the nature of the right; 
(b) the importance of the purpose of limitation; 
(c) the nature and extent of the limitation; 
(d) the relation between the limitation and its purpose; and 
(e) less restrictive means to achieve the purpose. 

(2) Except as provided in subsection (1) or in any other provision of the 
Constitution, no law may limit any right entrenched in the Bill of Rights.” 



Page 90 

183. The gist of Theron AJA’s finding is therefore that the best interests of 

children generally require applications for sole custody and sole 

guardianship in respect of which the High Court has inherent 

jurisdiction, to be dealt with as adoptions by the Children’s Court if they 

are made with a view to adoption in a foreign country.  The effect of this 

finding is that the Child Care Act itself constitutes a limitation on the 

jurisdiction of the High Court, which limitation is in the best interests of 

children generally.  The limitation is apparently seen by Theron AJA as 

being justifiable on the basis that the procedure in the Children’s Court 

and the status which results  upon the granting of an order of adoption 

afford children generally safeguards superior to that which can be 

offered by the High Court in applications for sole custody and sole 

guardianship. 

 

184. The fundamental flaw in this reasoning lies in the fact that no particular 

procedure is laid down in terms of which the High Court must deal with 

applications for custody and guardianship.  The High Court as a creature 

with inherent jurisdiction has the innate flexibility to regulate its 

procedures, which section 173 of the Constitution enjoins it to do taking 

the interests of justice into consideration.  There is nothing in the 

procedure per se therefore that leaves the best interests of a child 

wanting.  It is up to the High Court to regulate the procedure it adopts in 

such applications so as to ensure that the best interests of the child whose 

custody is the subject matter of the application before it are indeed given 
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the paramountcy guaranteed by the Constitution.  We have in paragraph 

103 above given some examples of the way in which an individual court 

dealing with a particular application might do this.   

 

185. Apart from these fundamental difficulties which beset the finding of 

Theron AJA, the effect of the judgment is to oust the jurisdiction of the 

High Court in certain matters by completely ignoring the difference 

between the legal concepts of custody and guardianship as opposed to 

adoption.  Both of these aspects are self-evidently highly problematic.   

 

186. In terms of section 169 of the Constitution, a High Court may decide any 

non-constitutional matter not assigned to another court by an act of 

parliament. 

 

187. As we have pointed out, the High Court as the upper guardian of all 

minor children has inherent jurisdiction to deal with matters related to 

custody and guardianship.  When an application related to these matters 

is properly before it, it cannot abdicate its jurisdiction unless the 

application constitutes an abuse of its process178.  There is simply no 

basis in law upon which the majority of the Supreme Court of Appeal 

could oust this jurisdiction.   

 

                                                 
178 See paragraph 139 above and footnote 137 
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188. The manner in which the majority attempted to justify the ouster lies in 

their apparent conflation of a sole custody and sole guardianship 

application with an application for adoption179.   

 

189. Presumably the implication of such a conflation is that the provisions of 

the Child Care Act assigned such applications to the Children’s Court.  

This conflation however has no justifiable basis in law.  As the majority 

itself professed to realise180, what was before both the High Court and 

the Supreme Court of Appeal was not an application for an order of 

adoption.  It was an application for sole custody and sole guardianship. 

In respect of this, as Heher JA for the minority pointed out, the courts 

had jurisdiction to try the merits and were bound to do so by evaluating 

all the relevant facts before them with a view to deciding the issue of R’s 

best interests: that which was of paramount importance181. 

 

190. Consequently, although Theron AJA attempted to justify her finding as 

being a result of the consideration of R’s best interests as requiring an 

application for adoption, it in fact amounted to an ouster which was 

inconsistent with the jurisdiction afforded to High Courts in terms of 

section 169 of the Constitution182.  This is also apparently in conflict 

                                                 
179 Record Volume 7 : SCA judgment [17] / 569 line 8 - 12 
180 Record Volume 7 : SCA judgment [13] / 566 line 1 -3 
181 Record Volume 7 : SCA judgment [32] / 577 line 4 - 7 
182 Section 169 of the Constitution reads : 
“High Courts 
169. A High Court may decide - 

(a) any constitutional matter except a matter that – 
(i) only the Constitutional Court may decide; or 
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with the judgment of this court in Fitzpatrick supra which did not call 

into question an order which had been made by the High Court awarding 

foreign nationals joint custody and guardianship of a minor child they 

wished to adopt.183 

 

191. In reality therefore, the misguided focus of the majority on the best 

interests of children generally rather than those of R specifically, had the 

result that R’s best interests were not considered at all.   This is 

completely contrary to the child-focused and circumstance-specific 

approach which section 28(2) of the Constitution requires184.   In 

addition her rights to family care or an appropriate alternative185 were 

effectively denied. 

 

192. The extent of the majority’s misdirection in this regard is nowhere more  

apparent than in Theron AJA’s categoric statement that : 

 

 “(t)he bond that has been established between the 
[applicants] and R should not come into the reckoning at 
all186”. 

 

 

It is, with respect, difficult to understand what factors should be weighed 

in the determination of a child’s best interests, if the child’s own feelings 

                                                                                                                                   
(ii) is assigned by an Act of Parliament to another court of a status 
similar to a High Court; and 

(b) any other matter not assigned to another court by an Act of Parliament. 
183 Fitzpatrick supra at [3] / 424 F 
184 Fitzpatrick supra [18] / 428 F – 429 A and paragraphs 36 and 37 supra 
185 In terms of section 28(1)(b) of the Constitution 
186 Record Volume 7 : SCA Judgment [25] / 575 line 1 - 2 
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and, worse, actual emotional bonds, are to be wholly disregarded.  It will 

be recalled that the love, affection and other emotional ties which exist 

between the parent and the child and the compatibility between the 

parent and the child were the first factors in the list of criteria to be 

considered in matters of custody in McCall187  which approach has been 

endorsed by this court188.  Somewhat ironically given Theron AJA’s 

reliance on the Children’s Act, this relationship is specified as a factor 

which a High Court considering an application for guardianship in terms 

of section 24 of the Children’s Act is obliged to take into account189. 

 

193. This example demonstrates the absolute impossibility of achieving the 

constitutional imperative of “best interests” if a court focuses on the 

general rather than the specific.  Had Theron AJA been more mindful of 

the child- and fact-centric approach the Constitution demands she may 

have been less concerned with the effect the order may have had on other 

children190.  Any precedent value of the judgment should have depended 

largely on the very unusual facts of the particular case.  The focus of the 

majority was similarly taken away from R by the approach which they 

took to the role which the international instruments and the as yet 

unenforceable Children’s Act should play in their determination.   

 

THE ROLE OF INTERNATIONAL INSTRUMENTS 

                                                 
187 McCall supra at 205 A to B 
188 Fitzpatrick supra at footnote 12 
189 section 24(2)(b) of the Children’s Act 
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194. In regard to the role played by international instruments it is, we submit, 

appropriate to consider the UNCRC and the African Charter separately 

from the Hague Convention.  This is because it is possible to distill 

principles from the UNCRC and the African Charter which can, in 

accordance with the approach advocated by this Court in Mkwanyane 

supra at [35] and [39], be used as aids in giving meaning to the best 

interests principle.  The Hague Convention, however, is a procedural 

instrument designed to give effect to those principles contained in the 

UNCRC insofar as they relate to intercountry adoption, which requires 

the creation of formal structures within a legislative framework in order 

to give effect thereto.   

 

195. In paragraph 59 above we identified the three principles which emerged 

from the international instruments as : 

 

 “best interests” of the child; 

 

 safeguards; 

 

 subsidiarity. 

 

 

                                                                                                                                   
190 Record Volume 7 :  SCA Judgment [13] / 566 line 22 to 567 line  2 
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Best Interests 

 

196. We have already explained how the approach of the majority in the 

Supreme Court of Appeal entirely ignored the essence of the “best 

interests” principle.  Insofar as safeguards are concerned,  the majority 

appears to have formed the view that an order of adoption granted by a 

Children’s Court would afford R superior safeguards to those attendant 

upon an order of sole custody and sole guardianship by the High Court.   

 

Safeguards 

 

197. The question of the existence of safeguards, bearing as it must upon the 

question of a particular child’s “best interests”, must be determined with 

reference to the facts of the specific case before the court.  The majority 

appear once again to have considered the safeguards they thought to be 

inherent in the adoption procedure generally.  They lost sight of the 

safeguards which the undisputed evidence of Law had shown would be 

available to R in this specific instance191 read with the fact that the 

                                                 
191 Record Volume 3 : affidavit of Law paragraph 24 – 37 page 205 - 211 
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applicants had already been approved to adopt192.  That was dealt with in 

some detail by Heher JA at [70] - [72] of the judgments in the Supreme 

Court of Appeal193.  On the facts therefore, there was, as Hancke AJA 

pointed out, no material advantage which R could not obtain by adoption 

in the State of Virginia194.   

 

198. Indeed, given the fact that the only safeguard afforded by the procedure 

in the Child Care Act is the provision and consideration of the report by 

a social worker which is not mandatory in High Court proceedings but 

where the reports of three social workers were before the High Court and 

the Supreme Court of Appeal, there is no apparent basis for this 

approach.  There was on the record before the Supreme Court of Appeal 

no evidence as to any safeguards or supervision which might be afforded 

to R subsequent to the grant of an adoption order in a Children’s Court.  

Yet there was ample evidence of the safeguards which would be afforded 

to R in the United States of America upon the grant of an order of sole 

custody and sole guardianship.  There was thus nothing on the evidence 

before the court to show that an order of adoption would better serve R’s 

particular “best interests” in the circumstances under consideration than 

a grant of an order of sole custody and sole guardianship.  This flaw 

again demonstrates an approach by the majority in the Supreme Court of 

Appeal which placed an abstract principle that safeguards should be 

                                                 
192 Record Volume 3 : Notice of Favourable Determination concerning Application for 

Advanced Processing of Orphan Petition / 214 
193 Record Volume 7/ 594 - 597 
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provided for the child above a factual consideration in the circumstances 

before it relating to a particular child of the existence or otherwise of 

actual safeguards for her195.   

 

Subsidiarity 

 

199. A similar misdirection with respect is evident in the approach which the 

majority in the Supreme Court of Appeal took to the interpretation and 

application of the principle of subsidiarity.  Firstly, Theron AJA focused 

only on that aspect of subsidiarity relating to the preference of domestic 

options and disregarded the aspect of subsidiarity referred to in 

Fitzpatrick supra at [32] which relates to the matching of the religious 

and cultural background of the child to the adoptive parents196.  In so 

doing, Theron AJA misconstrued the nature of the principle.  This, as we 

have pointed out in paragraph 75 above, aims at (in the child’s “best 

interests”) matching the circumstances from which it comes to those in 

which it is ultimately placed, rather than creating a jurisdictional 

hierarchy based on notions of sovereignty.   

 

200. Having thus attributed an incorrect meaning to the principle, Theron 

AJA then applied the principle in such a manner that its satisfaction 

constituted a pre-requisite to any further consideration of R’s best 

                                                                                                                                   
194 Record Volume 7 : SCA Judgment [100] / 608 line 6 - 8 
195 Record Volume 7 : SCA Judgment [15]  / 568 
196 Record Volume 7 : SCA Judgment [22]/572  lines 15 – 17 
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interests rather than it weighing as one of the many factors relevant to 

the determination of that central issue197. 

 

201. It is not clear to us, with respect, quite how the majority envisaged the 

principle, (as they understood it) could ever be satisfied in the absence of 

measures such as a central register. The approach of the majority appears 

to require of individual applicants to prove that no suitable South African 

family is able and willing to adopt the child when they have no means of 

ascertaining which families have applied to the hundreds of welfare 

agencies, each operating separately.  We submit that a constitutionally 

sound application of the subsidiarity principle requires not only that the 

principle itself is subsidiary to that of best interests but that what an 

applicant is expected to demonstrate with regard to its satisfaction is 

realistic, given the structural inadequacies of the present system. 

 

202. The approach of the majority to the principles relating both to the 

safeguards to be afforded to children and the principle of subsidiarity 

demonstrates with respect a fundamental misdirection.  This is as to the 

manner in which the “best interests” principle as contained in the 

Constitution ought to be interpreted and applied.  Far from giving 

paramountcy to the “best interests” as the Constitution requires, the 

approach of the majority results in the elevation of international law 

principles to binding rules of immutable application which must be 

                                                 
197 Record Volume 7 : SCA Judment [22] / 573 line 1 - 7 
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satisfied before all else.  Such an approach cannot advance R’s 

constitutional right as enshrined in section 28(2).   

 

203. That this is so is manifest from the finding of Theron AJA that even if it 

were to be accepted that the Department had a policy not to allow 

intercountry adoption to the United States that did not justify the 

applicants approaching the High Court for relief, they should first have 

gone through what they knew to be an exercise in futility and then be put 

to the expense and subject R to the delay of a review or appeal to the 

High Court198 

 

The role of “governmental policy” and legislation yet to be brought into 

force 

 

204. Integral to the reasoning of the majority is their reliance on Mabetoa and 

Wilson’s statements of governmental policy relating to the manner in 

which the Republic purports to implement the formal and structural 

requirements of the Hague Convention despite the fact that it is not yet 

part of our law, and, yet more disturbing, reliance on the Children’s Act 

and its provisions regarding inter-country adoption despite the fact that it 

is not yet law.   

 

205. Theron AJA states expressly that : 

                                                 
198 Record Volume 7 : SCA Judgment [20] / 571 line 18 - 24 
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 “Although the Children’s Act is not yet in operation, it is 
relevant as a statement of Government’s policy 
approach to inter-country adoption.  When the 
Children’s Act comes into operation, the Guardianship 
Act 192 of 1993 will be repealed and applications for 
guardianship will be governed by section 24 of the 
Children’s Act which provides that such applications 
may be made to the High Court.  However, section 25 
limits the application of section 24 to South African 
citizens and provides that a guardianship application by 
non-South African citizens must be regarded as an 
inter-country adoption”199

  

She then goes on to deal with the designation of a central authority and 

the procedure for approvals relating to intercountry adoption which will 

be provided for in terms of section 257(1).   

 

206. Theron AJA points out that the Children’s Act provides for the 

enactment of the  Hague Convention “and will bring the latter into 

operation when the Act itself becomes operational”200 but goes on to 

state that despite the fact the Hague Convention has not yet been enacted 

into domestic legislation “its provisions cannot be disregarded”201.  She 

evidently accorded great weight to the evidence of Wilson and Mabetoa 

“setting out the current inter-country adoption policy”202 and gives the 

nod to Mabetoa’s evidence that intercountry adoptions to non-

contracting states could take place “provided they occur within the 

                                                 
199 Record Volume 7 : SCA Judgment [10] / 563 line 15 - 22 
200 Record Volume 7 : SCA Judgment [11] / 564 line 13 - 15 
201 Record Volume 7 : SCA Judgment [11] / 564 line 16 
202 Record Volume 7 : SCA Judgment [19] / 571 line 3 - 5 
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appropriate framework and with the necessary safeguards”203.  Despite 

the fact that the regulations in terms of the Child Care Act permit 

adoptions on the basis of reports by social workers in private practice, 

Theron AJA extols the virtues of “the need and importance for an 

‘independent’ social worker as envisaged by the Department in its 

current inter-country adoption framework; a social worker who does 

not deal directly with the prospective adoptive parents”204.  This 

“policy” and the majority’s endorsement of it loses sight of the fact that 

Regulation 21 of the regulations promulgated under the Child Care Act 

specifically requires the social worker to set forth a report the 

circumstances of the adoptive parents and to deal fully with the factors a 

magistrate is required to consider in terms of sections 18(4) and 40 of the 

Child Care Act.  These include the character and circumstances of the 

prospective adoptive parents, with which it would be completely 

impossible to deal  if a social worker had no contact with prospective 

adoptive parents at all.   

 

207. The approach by the majority with regard to governmental policy is 

disturbing in a number of respects.  Firstly, it is difficult to see how 

governmental policy relating to a convention which is not yet part of our 

law is in any way relevant205.  Policy per se is not law; policy authorised 

by a statute itself not yet law is no better.  As a matter of basic 

                                                 
203 Record Volume 7 : SCA Judgment [20] / 571 line 16 - 18 
204 Record Volume 7 : SCA Judgment [23] / 573 line 19 - 22 
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constitutional principle, rooted in the division of powers, it is not for 

courts to apply. Secondly, the policy described by Mabetoa is one which 

effectively treats the Hague Convention as being in force and the 

Department requiring compliance with it, notwithstanding the absence of 

the structures and mechanisms essential for its implementation.  The 

approach of Theron AJA endorses the application of this policy.  It is at 

odds with the provisions of the prevailing law relating to all adoptions 

(the Child Care Act).  By so doing she effectively requires compliance 

with the law as it may be once those provisions of the Children’s Act 

relating to intercountry adoption come into force rather than with the law 

as it presently stands in terms of the Child Care Act.   

 

208. Reliance on legislation not yet operative and thus not yet binding law is 

thus an express premise of the judgment of Theron AJA.  We submit that 

this is impermissible.  What is not law cannot be applied by a court206. 

 

209. The effect of such an approach is to deprive a child such as R of the 

equal protection and benefit of the law and the Constitution and the full 

enjoyment of all rights and freedoms which are guaranteed to her in 

terms of sections 9(1) and (2) of the Constitution207.   

                                                                                                                                   
205 cf.  African National Congress v United Democratic Movement and others 2003(1) 
BCLR a (CC) at [24] - [25] / 9 - 10 
206 Minette Investments v Administrator Cape Province 1973(4) SA 491 (C) at 494 A-B, per 
Corbett J. 
207 Section 9 of the Constitution reads : 
“Equality 
9. (1) Everyone is equal before the law and has the right to equal protection and 
benefit of the law; 
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210. Ponnan JA went even further in this regard and, whilst recognising that 

the Children’s Act is not yet law, has regard to sections 24 and 25 

thereof and concludes in the result that: 

 

 “(t)he procedure adopted by the [applicants] will thus 
be expressly proscribed once the Act comes into force.  
Until that occurrence, which is just a matter of time, 
this court should be slow to lend its imprimatur to a 
procedure that ignores the internationally recognised 
safeguards and standards to be found in the Hague 
Convention.  For a court to permit what is sought in 
this case, would, I dare say, be akin to embarking upon 
a law making function inconsistent with what has 
already been ordained by the Legislature.  This course 
of conduct would obviously be constitutionally 
inappropriate”208.   

 

 

211. With respect, one might as well reason that a court should be “slow to 

depart” from provisions in a draft Bill approved by the Cabinet, yet to go 

to Parliament.  The proposition is both remarkable and disturbing. 

 

212. It is perhaps appropriate here to deal with the interpretation that both 

Ponnan JA and Theron AJA placed upon section 24 and 25 of the 

Children’s Act to the extent that this underpinned their approach.  

Section 24(1) of the Children’s Act provides that any person may apply 

to the High Court for an order granting guardianship of a child.  Both 

Ponnan JA and Theron AJA read the provisions of section 25 as meaning 

                                                                                                                                   
 (2) Equality includes the full and equal enjoyment of all rights and freedoms.  To 
promote the achievement of equality, legislative and other measures designed to protect or 
advance persons, or categories of persons, disadvantaged by unfair discrimination may be taken. 
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that, despite the plain wording of section 24, a non-South African citizen 

could not approach a High Court for an order of guardianship209.  None 

of the majority considered that the constitutionality of such an 

interpretation in the light of the equality provisions in sections 9(1) and 

(2) of the Constitution, or the fact that the provisions of section 34 of the 

constitution relating to access to courts are not limited to citizens.  As it 

happens however, it is unnecessary to decide these constitutional matters 

as the interpretation of the majority is, with respect, manifestly incorrect 

as a consideration of the plain meaning of section 25 demonstrates. 

 

213. Section 25 begins with the words “when an application is made in 

terms of section 24 by a non-South African citizen for guardianship 

.....” (our emphasis).  An application can only be made “in terms of 

section 24” if it is made to the High Court, because that is the only court 

with which section 24 is concerned.   What section 25 consequently 

means, is that applications to the High Court by non-citizens for 

guardianship must be regarded as inter-country adoptions and 

consequently the requirements relating to inter-country adoptions must 

be satisfied in applications brought by non-South African citizens.   

 

214. In any event, the majority in the Supreme Court of Appeal, on the 

strength of Mabetoa and Wilson’s affidavits, relied on the availability 

and viability of other avenues apparently open to the applicants in their 

                                                                                                                                   
208 Record Volume 7 : SCA Judgment [93] / 604 line 23 – 605 line 5 
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determination of R’s best interests. In the light of Mabetoa and Wilson’s 

admissions that such an approach would have been futile, this reliance 

appears to have been misplaced and the determination of best interests 

needs to be revisited. 

 

215. It is consequently respectfully submitted that the approach of the 

majority was fundamentally at odds with placing R’s “best interests” 

first.   

 

THE APPROACH OF THE MINORITY 

 

216. It is submitted that the approach of Heher JA and Hancke AJA  accords 

with the Constitution and achieves the correct result in R’s “best 

interests” as it: 

 

 recognised that the High Court was competent as to jurisdiction and should 

properly have considered the application210 and consequently avoids 

an unconstitutional ouster of the jurisdiction of the High Court; 

 recognised that although the applicants had not sought an order for adoption, 

a determination of what is in the “best interests” of a child who is 

the subject matter of an application such as the present, required the 

High Court to ensure the fullest protection was afforded to the child 

and consequently the case of the applicants should have been 

                                                                                                                                   
209 Record Volume 7 : SCA Judgment [93] / 604 line 24 – 25 and [10] / 563 line 19 - 22 
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measured against the standards they would have been obliged to 

meet had they applied for an order of adoption211.  In this way the 

minority gave effect to the “safeguards” principles contained in the 

international instruments without conflating in an unconstitutional 

manner the common law concepts of custody and guardianship; 

 

 recognised the need to have regard to the principles flowing from the 

international instruments212 as aids to interpreting what would be in 

R’s best interests; 

 

 understood that given the peculiar nature of the Hague Convention, the 

implementation of governmental procedure to give effect to it cannot 

be divorced from the creation of adequate structures with the result 

that in reality neither South Africa nor the United States of America 

had a central authority empowered by law to exercise the functions 

which the Hague Convention contemplates213 nor had so- called 

accredited South African agencies any established working 

agreements with agencies in the United States.  Heher JA also 

recognised that in the absence of a central register as envisaged in 

the Children’s Act it is impossible to require compliance with a 

standard which will be set in terms of section 261 of the Children’s 

                                                                                                                                   
210 Record Volume 7 : SCA Judgment [37] / 578 line 13 - 15 
211 Record Volume 7 : SCA Judgment [38] / 578 line 17 to 579 line 3 
212 Record Volume 7 : SCA Judgment [44] / 581 line 13 -15 
213 Record Volume 7 : SCA Judgment [53] / 586 line 23 to 587 line 8 
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Act214.  In the absence of structures to give effect to the national 

responsibility of testing the availability of prospective parents, 

private citizens can only place before a court as much evidence as 

they can. The evidence in this case shows that there has been no  

interest whatsoever shown in adopting R, other than by the 

applicants; 

 

 consequently gave effect to the substance of the Hague Convention which is 

aimed at achieving the child’s best interests through formal 

structures, as it is, in the absence of the existence of those structures, 

impossible to comply with the Hague Convention in toto and it is 

indeed unnecessary to require strict compliance with the letter of the 

Hague Convention until such time as it becomes part of our law ; 

 

 gave effect to both facets of the subsidiarity principle and applied it in a 

manner which retains as its focus the paramountcy of R’s “best 

interests”.  This is reflected in Heher JA’s analysis of the evidence 

as establishing that questions of subsidiarity had been satisfied on 

the basis of the common cause cultural and religious similarities 

between R and the applicants215 and that no-one else had expressed 

any interest in adopting R216.  

 

                                                 
214 Record Volume 7 : SCA Judgment [67] / 592 line 16 - 23 
215 Record Volume 7 : SCA Judgment [68] / 593 line 5 - 21 
216 Record Volume 7 : SCA Judgment [62] / 590 line 19 to 591 line 13 
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 revealed that there was no evidence whatsoever of exploitation217, which 

was clearly accepted by the majority who began from the premise 

that the applicants’ motives were entirely altruistic218. 

 

217. Both the majority and minority accepted that the applicants met the 

criteria to qualify as suitable adoptive parents219.  Given the substantial 

and well-motivated nature of the application which the applicants 

brought before the High Court as set out more fully in paragraph 125 

above, it is clear, we submit, that every requirement of which a 

Children’s Court would have needed to be satisfied in terms of section 

18(3) and 18(4) of the Child Care Act, had the application been one for 

an order of adoption, had been proved beyond doubt.  To oblige the 

applicants in such circumstances, after a delay of now nearly two years, 

to approach a Children’s Court for an order of adoption serves no 

conceivable purpose related to the “best interests” of R.  This is all the 

more so, where the Department and Wilson have now made it 

abundantly clear that because of departmental policy, such an application 

may well be refused.   

 

218. In the premises, we submit, the “best interests” of R dictate 

overwhelmingly that her sole custody and sole guardianship ought to be 

awarded to the applicants. 

                                                 
217 Record Volume 7 : SCA Judgment [69] / 594 line 11 - 18 
218 Record Volume 7 : SCA Judgment [3] / 560 line 4 - 5 
219 Record Volume 7 : SCA Judgment [3] / 560 line 1 –5; [41] / 580 line 25 to 581 line 7 
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THE ROLE OF THE AMICUS 

 

219. There remains  one aspect with which we submit it is appropriate to deal 

in light of the somewhat unusual manner in which the proceedings in the 

High Court were conducted in relation to the role the amicus was 

permitted to perform and whether this was in accordance with the proper 

procedures and manner of exercise of the inherent powers of the High 

Court.  These are constitutional matters which we submit ought to be 

ventilated in the interests of justice.  We propose also to deal with the 

application brought by the amicus in this court to lead new evidence.   

 

220. As pointed out by Geoff Budlender in the chapter, Amicus Curiae, in 

Constitutional Law of South Africa220 the term amicus curiae can 

mean a variety of things.  The amicus in this case did not perform the 

traditional role of  appearing at the request of the court to represent an 

unrepresented party or interest221.  Nor did it, until the proceedings 

before this court, seek to intervene in order to advance the legal position 

which it had chosen.  It became involved at the request of Goldblatt J 

ostensibly to provide assistance to him in developing answers to what he 

regarded as a novel question of law which arose in a matter222.   

                                                 
220 Second Edition Volume I Chapter 8 / 8.1 
221 As was the case in the Merak S : Sea Melody Enterprises SA v Bulktrans (Europe) 
Corporation 2002 (4) SA 273 (SCA) 
222 Such as the appointment of Professor Mureinik as Amicus to the Court in the case of Khala v 
Minister of Safety and Security 1994 (4) SA 218 (W) at 254 C - D 
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221. At common law, an amicus does not represent a particular interest or 

point of view.  Consequently, the approach advocated by the amicus 

curiae in its heads of argument, based in no small measure upon the 

advancement of governmental policies, is at odds with the role of this 

type of amicus at common law. 

 

222. More significantly still however, the amicus attached to the heads of 

argument it filed the affidavits of Mabetoa and Wilson.  It is most 

unusual for an amicus to introduce evidence; we can find no precedent.  

Indeed, the particular role that an amicus of this kind is to fulfil is 

ordinarily to advance legal argument to the court in order to assist it to 

come to the correct conclusion, not the introduction of evidence which, 

in the instant matter, also happened to be highly contentious.   

 

223. The role which Goldblatt J permitted the amicus to play converted what 

began as a simple unopposed application into strenuously opposed 

proceedings which also necessitated the filing of replying affidavits in 

order to deal with the allegations raised in the affidavits filed by the 

amicus.  Not only did this have the unfortunate effect of increasing the 

costs of the application, but the applicants’ attorney was chided in the 

Supreme Court of Appeal by Theron AJA in relation to the filing of 

replying affidavits for attempting to make out a new case in reply223. 

                                                 
223 Record Volume 7 : SCA Judgment [18] / 570 line 16 - 17 
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224. The majority in Supreme Court of Appeal then went on, as we have 

pointed out above, to rely heavily on the affidavits adduced by the 

amicus. The latter moreover not only filed heads of argument in the 

matter before the Supreme Court of Appeal but also appeared and 

advanced oral argument strenuously defending the judgment of the court 

a quo.  What the amicus in fact did was to act as if it were an intervening 

party with all the rights and privileges attached to that status, without 

ever seeking leave to intervene.  There is a difference between being a 

party, and being a friend of the court.  We submit that the amicus did not 

respect this, and that the Supreme Court of Appeal failed to ensure that it 

did. 

 

225. Although it does not appear to have been considered at all by the 

Supreme Court of Appeal, it is indeed not clear how the amicus curiae 

participated in proceedings before it.  The amicus had only been 

requested by Goldblatt J to assist in a limited capacity and it did not 

apply to the Supreme Court of Appeal for leave to intervene as an 

amicus in terms of Rule 16(5) of the Rules of the Supreme Court of 

Appeal.  Despite this, the amicus filed heads of argument as of right and 

appeared and presented oral argument before the Supreme Court of 

Appeal.   
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226. It is submitted that, in order for the amicus curiae properly to have 

assumed the role it sought both before the High Court and the Supreme 

Court of Appeal, it was necessary for it to apply to be afforded the status 

of an amicus in terms of Rule 16A of the Uniform Rules of the High 

Court or Rule 16 of the Rules of the Supreme Court of Appeal.  The 

applicants should have been heard in that regard, and allowed to make 

representations regarding the scope of the intervention. Failing this, the 

High Court should have had no regard to the evidence adduced by the 

amicus and the Supreme Court of Appeal ought not to have granted the 

amicus an audience at all.   

 

227. It is, we submit, important for this court to make a pronouncement on the 

role to be played by amici because this has an important bearing on the 

manner in which superior courts regulate their processes.  The fact that 

the meru motu actions of Goldblatt J in involving the amicus curiae and 

the amicus’ unilateral assumption of a role extending well beyond its 

remit, had the effect of turning a simple unopposed application into 

protracted and expensive proceedings that have now reached the highest 

court in the land.  In litigation involving institutions or the state, the 

effect of the amicus’ conduct may not be felt at all, but the applicants are 

private individuals who have become embroiled in enormously costly 

proceedings by having an amicus allowed to act as it pleased.  The fact 
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that costs cannot ordinarily be ordered against an amicus224 makes this 

prejudice all the more acute. 

 

228. It is for the first time in the proceedings before this court that the amicus 

curiae has properly sought leave to fulfill the role it has hitherto afforded 

itself without any authority.  Even now however it seeks in its 

application leave to adduce evidence of an unspecified nature.   

 

229. We submit that Rule 10(8) of this court’s rules states clearly that an 

amicus curiae is limited to the record on appeal and cannot add thereto 

subject to the provisions of Rule 31.  Rule 31 provides for the limited 

reference to factual material which is common cause or otherwise 

incontrovertible or of an official, scientific, technical or statistical nature 

capable of easy verification.   

 

230. As this court pointed out in the matter of In Re certain Amicus Curiae 

applications : Minister of Health and Others v Treatment Action 

Campaign and Others225 “ the role of an amicus is to draw the 

attention of the court to relevant matters of law and fact to which 

attention would not otherwise be drawn.  In return for the privilege of 

participating in the proceedings without having to qualify as a party, 

an amicus has a special duty to the court.  That duty is to provide 

cogent and helpful submissions that assist the court.  The amicus must 

                                                 
224 Hoffmann v South African Airways 2001(1) SA (1)(CC) at [63] 
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not repeat arguments already made but must raise new contentions; 

and generally these new contentions must be raised on the data already 

before the court.  Ordinarily it is in appropriate for an amicus to try to 

introduce new contentions based on fresh evidence”.   

 

231. The amicus gives no indication as to whether the evidence it seeks to 

introduce is of such a nature.   In the absence of such an allegation it is, 

we submit, impossible for this court to accede to the application.  

Conversely, if the amicus curiae seeks to introduce evidence other than 

that envisaged in Rule 31 of the Rules of this Court, this flies in the face 

of Rule 10(8) and is sought at a very late stage so that in the event of it 

being disputed the applicants may well not have sufficient time properly 

and effectively to respond thereto.  It may, depending on its nature, also 

open up an entirely new area of dispute.  On these bases it is submitted 

that the application by the amicus to adduce new evidence ought to be 

refused226. 

 

PROPOSED ORDER 

 

232. We submit our main submissions summarised in paragraph 13 above.  

We submit, in particular, that the application for sole custody and 

guardianship has at all times been bona fide and genuine, not the 

                                                                                                                                   
225 2002 (5) SA 713 (CC) at [5] / 715 F to G 
226 In re certain Amicus Curiae applications : Minister of Health and Others v Treatment 
Action Campaign and Others 2002 (5) SA 713 (CC) at [8] to [11] / 716 C to 717 B 
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‘unsavoury’ evasion suggested by the Supreme Court of Appeal 

majority;  that the applicants are entitled to pursue that right and remedy 

as an option not precluded by the existence of adoption in South Africa 

as a highly notional route for people in their position; that the best 

interests of R support such a course; that international law principles – if 

properly taken into account in a holistic inquiry into R’s best interests - 

do not negate this. 

 

233. We respectfully submit that the following order should be made : 

 

 The applicants are granted leave to appeal to the Constitutional Court; 

 

 The appeal is upheld and the order of the Supreme Court of Appeal is set 

aside and replaced with the following : 

 

 sole custody and sole guardianship of the minor child, RJW, a girl born on 

11 November 2004, be and is hereby awarded to the applicants; 

 

 RJW is declared to have been abandoned; 

 

 the foster order dated 11 January 2005 and issued out of the Children’s 

Court for the district of Roodepoort under Case No. 14/1/-

78/2004 be and is hereby discharged; 
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 the applicants are authorised to leave South Africa with the minor child, 

RJW, with a view to adopting her in the United States of 

America. 

 

J.J. GAUNTLETT SC 

A ANNANDALE 

Counsel for the applicants 
 
 
 

Chambers 
Cape Town, Johannesburg and Durban   
 
17 August 2007 
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