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 APPLICANTS’ ANSWERING AFFIDAVIT 

 

 

I, the undersigned, DEBORAH LYNN WYBROW, do hereby make oath and 

state : 

 

1. I am the applicants’ attorney of record and duly authorised by them to 

depose to this affidavit in answer to an application by the Director-

General for Social Development (“the Director-General”) for leave to 

intervene in these proceedings and adduce further evidence.  I depose to 

this affidavit particularly because the applicants are resident in the 

United States and because of the obvious difficulties and costs involved 

in procuring attested affidavits from them.  I do so also because of the 

urgency with which this affidavit must be filed in accordance with the 

directives of the Chief Justice and because what is raised in the affidavit 

relates to matters with which I am acquainted but of which the applicants 

have no personal knowledge. 

 

2. As this court granted the Department of Social Welfare (“the 

Department”) leave to intervene in this matter by an order dated 27 

August 2007, I shall not deal with those portions of the application 

dealing with the basis upon which the Director-General sought leave to 

intervene.  I shall confine this response to the application by the 

Director-General to adduce further evidence. 
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The applicants’ attitude to the application 

 

3. The applicants do not accept that the further “evidence”, which in 

substantial part comprises argumentative matter, should be received at 

this late stage.   

 

4. This stance is based on the following : 

 

4.1 The Director-General in his affidavit has not disclosed the extent to 

which the Department has in fact been involved in these proceedings 

since their genesis in the High Court.   

 

4.1.1 At the invitation of the amicus curiae, Doctor Mabetoa, the 

Department’s Chief Director: Children, Youth and Families, 

deposed to an affidavit on 3 February 2006 in the proceedings 

which were then pending before the Witwatersrand Local 

Division of the High Court.  That affidavit was considered not 

only by Goldblatt J but also by the Supreme Court of Appeal.   

 

4.1.2 The Department, it has failed to disclose, was fully aware of both 

the High Court and Supreme Court of Appeal hearings. Indeed 

the transcript of a programme on international adoption centred 

on baby RW, and aired on “Carte Blanche” on 6 May 2007, 

which forms annexure “B” to the report of the curatrix, 
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demonstrates that Musa Mbere, who is the Director for Children 

in the Department, was interviewed for the programme which 

was aired shortly before the matter was heard in the Supreme 

Court of Appeal, which impending hearing was referred to in the 

transcript.    

 

4.1.3 The Department has consequently had nineteen months and two 

prior opportunities to intervene in these proceedings had it so 

wished.  It plainly elected not to do so. I respectfully submit that 

it must be held to that election. Moreover in the present 

application it has palpably not disclosed the true facts regarding 

its prior involvement, no doubt because these give rise to the 

inference of its election.   

 

4.2 The Department sought to intervene in this matter on the explicit 

basis that its involvement would not delay the hearing of the matter 

or prejudice the parties as the evidence it sought to introduce would 

be restricted to the confined category permitted in terms of rule 31 

of the rules of this court.  What the Department has in fact sought to 

do however, is to introduce material which is controversial, disputed 

and incapable of easy verification. A few examples of this will 

suffice: 
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4.2.1 At paragraph 13 of his affidavit, the Director-General states that 

the Department has made ‘significant progress towards putting in 

place all the necessary structures for inter-country adoptions to 

take place’, that same affidavit demonstrates that :- 

 

4.2.1.1 there is no empowering legislation; 

 

4.2.1.2 there is only one person staffing the office of the ‘interim 

Central Authority’; 

 

4.2.1.3 no accreditation criteria exist; 

 

4.2.1.4 no  person or agency has been accredited. 

 

4.2.2 The applicants sought in paragraph 30 at page 16 of their written 

submissions to rely on statistics submitted to the Hague by the 

Republic itself, the Director-General states (at paragraph 32) that 

they are incorrect without offering any reason for the difference 

between the two sets of figures and leaving the applicants unable, 

within the tight time frames involved, to verify the statistics. 

Moreover, it seeks to enter the evidential lists by disputing the 

contention that BR would be permitted to immigrate to the United 

States, and even that on the facts – explored through three courts 
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– that it would be in her best interests to be placed with the 

Applicants. 

 

4.3 Moreover as we shall demonstrate, certain statements made by the 

Director-General in the affidavit under reply have been contradicted 

by Mabetoa and other officials within the Department.  This creates 

a situation where, at an extremely late stage, the applicants and this 

court are expected to deal with evidence which is controversial and 

contested.  An example of the contractions will suffice: 

 

4.3.1 The independent curatrix to RW appointed by this court 

conducted interviews with representatives of the Department and 

was constrained in paragraph 115 of her report to record that she 

found some of what she was told hard to believe and, in 

paragraph 120 that other statements which were made to her were 

contradictory.   

 

4.3.2 Rose Mnisi, the “interim Central Authority”, sent an email dated 

8 December 2004 to Mariette Joubert which appears at page 655 

of the record in these proceedings.  In it, she states without 

qualification : 

 

“Since we do not have any working 
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agreements with the United States of 

America, we do not think it will be possible to 

look at the possibility of inter-country 

adoption” 

 

 

4.3.3 This accords with a statement by the Department’s Registrar of 

Adoptions in an email dated 25 July 2005 which appears at page 

459 of the record of these proceedings:- 

 

“After much to-ing and fro-ing with our 

Department of Social Services in Pretoria (the 

central registrar) we have been told in writing 

that we are not allowed to process any 

adoptions to USA citizens. ..... and we have 

decided until the Department change their 

policy regarding USA citizens, we are not 

going to process adoptions to the USA”. 

 

4.3.4 In the response by the Republic to an official questionnaire from 

The Hague relating to implementation of the convention, dealt 

with in paragraph 110 at page 54 – 55 of the applicants’ written 

submissions, the Department claimed to have a duly authorised 

Central Authority and stated that a moratorium was in place. 
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4.3.5 In a matter before the Durban Children’s Court, Bloem issued a 

letter on behalf of the ‘Central Authority’ stating without 

qualification that: 

 

“.... in future, we will not support an inter-

country adoption to a sending (sic) where a 

working agreement is not in place” 

 

  I annex hereto marked “DLW1” a copy of this letter, from which 

I have deleted the name of the child concerned.  This clearly 

demonstrates that the “Central Authority” itself purports to 

impose a selective veto on inter-country adoptions to certain 

countries. 

 

4.3.6 Despite all of this the Director-General now states that 

notwithstanding the fact that there is no working agreement in 

place with the United States, adoptions will be allowed in 

exceptional circumstances (paragraphs 15 and 28), denies the 

existence of any moratorium (paragraphs 37 and 60)  and accepts 

that the so-called “interim Central Authority” cannot issue 

binding legal pronouncements (paragraph 25.6) or otherwise 

perform legally valid acts in terms of the Hague Convention 

(paragraphs 25.11 and 41.2). 
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5. The applicants consequently submit that the Director-General should not 

be allowed to adduce additional evidence of this wide-ranging, factually 

controversial and even contradictory nature at this very late stage.   

 

6. The applicants are in no financial position to contemplate any delay of 

the proceedings or incur any additional costs which would be occasioned 

by argument on interlocutory matters. Accordingly, without prejudice to 

the Applicants’ rights regarding the intended evidence, I shall deal 

therewith in the event of the Court permitting it to be received.   

 

7. In view of the urgency of this matter and the time limits within which an 

answer has to be filed, the applicants are unable to respond seriatim to 

every paragraph in the voluminous affidavit under reply.  To the extent 

that I do not deal with any paragraph specifically and its contents are 

inconsistent with what has been said on affidavit and in written 

submissions on behalf of the applicants, it is denied.   

 

8. I propose instead to deal in summary with the Director-General’s 

contentions and then focus on certain particular matters which are in 

dispute or which require to be dealt with in greater detail. 

 

The Director-General’s contentions and the applicants’ responses in 

summary 
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9. The Director-General contends that : 

 

9.1 As the United States has not acceded to The Hague Convention on 

protection of children and co-operation in respect of inter-country 

adoption (“The Hague Convention”) and there are no working 

agreements in place between the United States and South Africa, the 

Department does not encourage inter-country adoptions to the 

United States but will only allow them in exceptional circumstances 

with the Department’s involvement and input; 

 

9.2 Applications to the High Court for custody and guardianship are 

inappropriate, inconsistent with South Africa’s international law 

obligations and pose real risks for the best interests of the children 

concerned.  The only legal route is through the Children’s Court 

which provides the necessary procedural safeguards. 

 

9.3 The best interests of RW cannot be resolved in this appeal but must 

be resolved in the Children’s Court with “appropriate input from all 

parties concerned”. Particularly, a Children’s Court should 

investigate whether RW’s best interests would be served by her 

being adopted by the applicants or one of the “many qualified South 

African prospective parents” who are waiting to adopt a child 

“precisely like RW”. 
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10. The applicants’ answer to these contentions, in outline, is as follows: 

 

10.1 The United States of America has in fact signed The Hague 

Convention but has not yet ratified it as its domestic legislation and 

systems in order to implement The Hague Convention are not yet in 

place. As now appears from the curatrix’s interview with Ms Law, 

this is now imminent.  In this regard the United States has followed 

The Hague Convention Guide to Good Practice which suggests that 

countries wishing to become parties to The Hague Convention only 

ratify it when they are actually in a position to implement its 

provisions.  The United States is consequently obliged not to do 

anything to undermine the purpose of the Hague Convention.  The 

United States has a panoply of domestic legislation and social 

service structures providing safeguards to children who are adopted 

or emigrate to the United States for the purpose of being adopted.  

Any dangers apprehended by the Director-General due to the fact 

that the United States has not yet ratified the Hague Convention are 

more apparent than real.   

 

10.2 In any event, to the extent that the Department’s policy is as 

described by the Director-General, there have been inter-country 

adoptions of which I am aware which have occurred in the absence 

of any exceptional circumstances and without the Department’s 
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input.  By way of example, on 16 May 2006 the Durban Children’s 

Court under case numbers 12/4/6/2 – 46004 and 12/4/6/2 – 46005 

granted adoption orders in respect of two girls, one aged 4 months 

and the other aged just 3 months where the applicants were citizens 

of the United Kingdom.  Both girls were perfectly healthy, there was 

no relationship at all between the applicants and the children.  I 

represented these applicants and consequently have personal 

knowledge of these circumstances.  It is noteworthy that the 

Republic does not have any working agreements with the United 

Kingdom.   

 

10.3 The Director-General’s contentions regarding the appropriateness or 

otherwise of applications to the High Court is based largely on his 

treatment of a policy which he states has been developed by the 

Department as if it is binding law.  Policy however does not and 

cannot have the force of law.  It consequently does not bind the 

applicants or other persons similarly situated, Children’s Courts, the 

High Court, or for that matter, this court.  The “safeguards” which 

the Director-General identifies as arising from the procedure in the 

Children’s Court are illusory as a proper consideration of the 

regulations governing that procedure will demonstrate.  There is also 

nothing inherently risky or inferior about the procedure adopted by 

the High Court in applications for custody and guardianship.   
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10.3.1 Insofar as RW’s best interests are concerned, the curatrix records 

at paragraph 122 of her report that Mabetoa herself 

acknowledged that the adoption of RW by the applicants’ would 

be in her best interests and would be permitted by the Department 

whereas the Director-General still seeks to place this fact in issue. 

 

10.3.2 The Department also elected not to disclose the true facts relating 

to the availability of suitable local adoptive parents for baby RW 

by producing a list of five persons whom they contended were 

waiting for a child “precisely like RW”.  It has become apparent 

from the curatrix’s report that this information was derived from 

a letter by Mrs Pamela Wilson which forms annexure “F” to the 

curatrix’s report.  Wilson herself however advised the curatrix, as 

recorded in paragraph 172 of her report, that only one of the 

applicants listed in the Director-General’s affidavit “may or may 

not be a match for RW”.   

 

10.3.3 The very letter upon which the Director-General based his 

statements to this Court under oath concludes with the following 

paragraph : 

 

“At this stage, it probably isn’t in baby RW’s 

best interests to be moved from a white foster 
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family, where she has been since birth, to a 

Black family in a rural area or township, but 

the point is, that it is wrong to say that there 

are no families for a child of RW’s age, 

because we always have Black families for 

girls of all ages and RW could have been 

placed, long before she became so bonded to 

her present family”. 

 

There is consequently no factual basis for the Director-General’s 

contention that RW’s best interests cannot be determined in these 

proceedings. 

 

The status and import of departmental policy 

 

11. At the heart of all of the Director-General’s contentions is the, with 

respect, misguided notion, that until such time as those portions of the 

Children’s Act dealing with inter-country adoption come into force, the 

Department can circumvent the requirements of section 231(4) of the 

Constitution by appropriating to itself the power to legislate through 

policy.   
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12. That such an approach is unlawful, unconstitutional, a violation of the 

separation of powers doctrine and wholly inconsistent with our 

constitutional precept of legality is, I submit, self evident.   

 

13. It is also, I submit, extraordinary that the Director-General adopts this 

stance despite stating categorically in paragraph 24.3 of his affidavit 

under reply, that the reason why the bulk of the provisions of the 

Children’s Act have not yet been brought into force is: 

 

“ …because comprehensive regulations are 

currently being drafted and must be in place 

before the Act can be brought into force”. 

 

This demonstrates a  recognition on the part of the Director-General that 

the Children’s Act is unworkable without regulations yet he seeks to 

make those provisions of the Act operative de facto through the 

implementation of policy.   

 

14. The Director-General records that the Department “created an interim 

central authority on 25 May 2003”.  He does not state in terms of what 

authority the Department purported to do so, leaving aside for the 

moment the fact that the creation of this “interim central authority” 

occurred even before the Hague Convention was binding on the 

Republic as it had not yet been approved by the National Assembly or 
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the National Council of Provinces.  Even more curiously however, 

although the Department purports to allow the “interim Central 

Authority” to perform  certain functions, it has not yet accredited any 

organisation in terms of The Hague Convention as it claims this will 

only be possible once the convention is made part of domestic 

legislation.  

 

15. Article 6(1) of the Hague Convention requires a contracting state to 

designate a central authority to discharge the duties which are imposed 

by the Convention upon such authorities.  A central authority cannot 

however discharge the duties imposed upon it by The Hague Convention 

unless it is duly empowered to do so.  Such empowerment does not arise 

merely by designation alone.  The Hague Guide to Good Practice1 :  

Implementation repeatedly records that central authorities must be vested 

with sufficient powers to discharge the functions imposed upon them by 

the Convention. In our legal system, I submit, this can only be done by 

means of legislation.   

 

16. The Department appears to recognise this fact, as were it not so, there 

would have been no need to provide for the designation of the central 

authority and provisions vesting it with powers as are contained in 

sections 257 to 272 of the Children’s Act which have yet to come into 

force.  Likewise, the Director-General’s acknowledgment that even the 

                                                 
1 To which the applicants refer in footnote 67 of their written argument at page 35 
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Children’s Act is unworkable without regulations, clearly demonstrates 

the need for empowering provisions consistent with the Constitution and 

having the force of law.   

 

17. Despite all of this, it appears from paragraph 25 of the Director-

General’s affidavit that the Department acted mero motu because of the 

pressure which was being placed on South Africa to perform inter-

country adoptions.   

 

18. The Director-General recognises that the Department’s so-called 

“interim central authority” has no legal status as he states at paragraph 

25.6 of his affidavit under reply that its function is not to issue legally 

binding pronouncements but rather to monitor inter-country adoptions, 

provide advice to Children’s Court and stakeholders and if necessary 

place the Department in a position to intervene and make representations 

on a particular inter-country adoption.  Likewise, at paragraph 25.11 of 

his affidavit, the Director-General accepts that it is only once the 

Children’s Act is passed that a central authority will be “duly 

appointed”.   

 

19. In those circumstances, the “standard process for inter-country 

adoptions” described by the Director-General in paragraphs 38 to 46 of 

his affidavit, is not the process which is legally required to occur before 

an inter-country adoption can take place by way of proceedings in the 
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Children’s Court.  In addition, as I shall demonstrate in due course, it 

frequently happens that this procedure is not followed quite simply 

because it is not required to be followed and many Children’s Court role 

players and stakeholders whom the interim central authority purports to 

be advising, are entirely unaware of it.   

 

20. In this regard, it is telling, that paragraph 2.3 of annexure “VM1” to the 

Director-General’s affidavit which is a report which culminated in his 

recommendation that an interim central authority be established, records 

that : 

 

“In South Africa adoptions are regulated in 

terms of Chapter 4 of the Child Care Act, 

1983 (Act No. 74 of 1983).  This Chapter, 

however, was not developed to include the 

option of inter-country adoptions but only for 

addressing national adoptions”. 

 

21. Similarly, any purported accreditation of welfare organisations or the 

conclusion of working agreements for inter-country adoptions have been 

concluded without legal authority and cannot have Hague Convention 

status.  The Director-General’s statement in paragraph 41.2 of the 

affidavit under reply that “(t)his is not, however, yet a formal 

accreditation process as such formal accreditation will only be 
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possible once the Children’s Act comes into force” appears to accept 

this reality. 

 

22. I turn now to the factual question of the existence of the policy and 

procedure described in the Director-General’s affidavit.   

 

 

The existence of departmental policy and procedure 

 

23. The lacuna which exists by virtue of the failure of the Republic to enact 

The Hague Convention as part of South Africa’s domestic legislation has 

been a matter of grave concern to various role players including the Law 

Society of South Africa.  As long ago as 25 February 2004 the Law 

Society of South Africa wrote to the Minister of the Department 

expressing its concerns about the appointment of the interim central 

authority and the powers it purported to exercise in terms of The Hague 

Convention.  Pursuant to this approach a meeting was in fact held with 

the Minister on 6 July 2004 at which representatives of the Law Society 

of South Africa were present.  On the same day, a delegation from the 

Law Society of South Africa met with representatives of the Department 

of Justice and Constitutional Development.  I was part of the Law 

Society of South Africa’s delegations at both of these meetings and can 

confirm that the Director-General himself advised us at the meeting that 
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the central authority had not yet been formally appointed and that no 

organisations had yet been accredited.     

 

24. In August 2004 the Chairperson of the standing committee on family law 

of the Law Society of South Africa and I made written submissions and 

addressed parliament in connection with these matters.  The Law Society 

of South Africa explained that the Hague Convention could not be 

implemented without legislation and pressed for the urgent enactment of 

the Hague Convention separately from the Children’s Bill. 

 

25. Following that meeting and on 15 November 2004, the Law Society of 

South Africa wrote to the Director-General again expressing its concerns 

at the lacuna which arose from the lack of domestic legislation enacting 

the Hague Convention and enquiring what the Department’s stance was 

regarding the Law Society of South Africa’s contentions that the Acts 

being performed by the interim central authority were ultra vires  and 

enquiring what progress had been made with regard to formulating 

regulations in terms of The Hague Convention. I annex hereto marked 

“DLW2”, a copy of that letter. The Law Society of South Africa has 

never received a response to this communique.   

 

26. Consequently, the Department’s policy and the standard procedure 

described in the Director’ General’s affidavit, have not been made 

widely known.  Indeed, it would appear that the Department is 
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deliberately attempting to exclude certain sectors from participation on 

questions surrounding not only the Hague Convention but also the 

implementation of the Children’s Act.  Repeated attempts by the Law 

Society of South Africa to attend for example the “consultative 

meetings” which the Department arranged and which were referred to in 

paragraph 27.2 of the affidavit under reply were met with a response 

from Mnisi, who is, according to the Director-General, the interim 

central authority, that they could not be present at the meeting.  Indeed, I 

am personally aware that efforts were made on behalf of the Law Society 

of South Africa to at the very least include the Children’s Court 

commissioners for the districts of Camperdown, Pinetown and Durban at 

the meeting which was held in Durban,  KwaZulu-Natal on 21 February 

2007 but that this request was refused, the Department stating that the 

Department of Justice would hold workshops once the Children’s Act 

came into force and the regulations had been drafted and that 

professional bodies would be invited to those meetings in due course.   

 

27. The so-called “standard procedure” has thus not been broadly publicised 

or explained.   

 

28. In paragraph 27.5 of the affidavit under reply, the Director-General 

records that the interim central authority has drafted practice guidelines 

for inter-country adoptions.  He has annexed what he describes as “the 

latest draft of the guidelines” as “VM3” to his affidavit.  The Director-
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General does not explain the status of these guidelines and whether they 

are of present application.   

 

29. It would appear from the document itself however, that it is not “the 

latest draft of the guidelines” but only a draft document still in progress 

as it is described as “draft guidelines” not the latest draft of the 

guidelines.  The document appears therefore to be a working draft of 

what will be implemented by way of guidelines once the Children’s Act 

and the regulations supporting it come into force.   

 

30. I am fortified in this view by references in the draft to sections of the 

Children’s Act and things such as the central register of adoptable 

children which will only exist once the Act comes into force.  The draft 

also talks about the South African Central Authority and makes no 

mention of an interim authority and employs definitions consistent with 

those contained in the Children’s Act.  It would therefore seem that this 

document is not a guideline presently applicable to inter-country 

adoptions, nor could it be.   

 

31. That this must be the case appears from an email sent by the Department 

in connection with the consultative meetings referred to in the Director 

General’s affidavit, a copy of which is annexed hereto marked “DLW3”.  

Attached to the invitation to all child welfare societies in the Durban 

regional to nominate five representatives to attend the meeting, is a 
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document described as constituting “only guidelines – they are not 

approved CWSA’s guidelines (only for information)”.  The fact that 

these are said to be guidelines only for information and not yet approved 

indicates that the draft attached to the Director-General’s affidavit is, at 

best, a work in progress.   

 

32. In addition, the guidelines describe a process which is in certain respects 

different to that described by the Director-General.  For example, the 

Director-General at paragraph 42.2 of the affidavit under reply states that 

“the practice is to seek possible South African adoptive parents for sixty 

days” and does not state quite how such parents are sought.  The 

guidelines for information purposes circulated to child welfare 

organisations by the Department as part of annexure “DLW3” however 

speak of requiring a social worker to circulate profiles of the child 

concerned within their immediate community, then their region and 

thereafter to at least three provinces and waiting for a period of four 

weeks for a response.   

 

33. Mabetoa did not describe either of these things in the affidavit to which 

she deposed when the matter was still before the Witwatersrand Local 

Division.   

 

34. All of this demonstrates, I submit, that until such time as those 

provisions of  the Children’s Act relating to inter-country adoptions, and 
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the regulations required for their implementation, are properly enacted, 

all that aspirant adoptive parents in the position of the applicants can be 

expected to do, is to comply either with the requirements of the Child 

Care Act or adduce such information as will be required to satisfy a High 

Court judge that an order of custody and guardianship in respect of the 

minor child concerned would be in her best interests.   

 

The ‘procedure” is not observed 

 

35. That this is occurring on an on-going basis without the so-called 

“standard procedure” described by the Director-General being followed, 

is a fact.  By virtue of the nature of my practice, I have been involved in 

numerous applications both to High Courts for orders of custody and 

guardianship and to certain Magistrate’s Courts for orders of adoption 

and neither the commissioners of the Children’s Courts nor the judges of 

the High Courts before whom these applications have served, have even 

mentioned the procedure much less required compliance with it.  Given 

that it has no legal status if it does not exist as described, this is hardly 

surprising.   

 

36. In paragraph 57 of his affidavit, the Director-General refers to one 

specific application in which the “standard procedure” was not followed.  

Given the allegations he makes regarding my conduct in connection with 

that application, it is necessary to deal with it in a little detail. 



 25

 

37. That application was brought subsequent to the Supreme Court of 

Appeal’s decision in this matter as the date of the application and the 

documents forming part of annexure “VM5” to the Director-General’s 

affidavit demonstrate.  I had been advised that the effect of the judgment 

of the Supreme Court of Appeal was that those applicants were obliged 

to approach the Children’s Court which is what I consequently advised 

them to do.   

 

38. When the Director-General states in paragraph 57.4 that I did not make 

the ‘interim Central Authority’ aware of the adoption until after the fact 

when I arrived with the parents to register the adoption he is incorrect.  

Firstly, I did not accompany those parents to register the order.  

Secondly, and more importantly however, at my specific request, the 

social worker dealing with the matter spoke to Bloem personally on 21 

February 2007 about the matter.  Bloem asked her to telephone her later 

to discuss the merits of the matter.  When the social worker attempted to 

do so on 11 April 2007, she was told that Bloem had left the Department 

and that only Mnisi could deal with inter-country adoption but she was 

on leave from 9 – 13 April 2007.  On 19 July 2007, the social worker 

called the Department again, twice.  No one could give her any 

assistance.  The matter was heard on 20 July 2007.   
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39. The applicants are criticised, particularly in paragraph 66 of the affidavit 

under reply, for having approached the High Court rather than the 

Children’s Court.  Indeed, the Director-General goes so far as to record 

that: 

 

“(t)he Department is strongly of the view that 

such procedure is inappropriate, unlawful”. 

 

It is necessary to briefly deal with the Director-General’s contentions in 

this regard. 

 

The Director’s views High Court applications as unlawful 

 

40. I find this stance by the Director-General puzzling.  Apart from the legal 

difficulties inherent in the proposition which will be addressed in 

argument, the Department has not always expressed this view.   

 

41. At pages 447 to 451 of the record in these proceedings is a letter from 

the Department’s Director : Social Work Service Delivery written after 

this court handed down the judgment in Fitzpatrick in which the author 

states in respect of a child sought to be placed in America that whilst 

adoption was an option : 
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“Guardianship and Custody offer much the 

same security and permanency.” 

 

 and 

 

“The preferred option is for Mr .... to apply 

for Guardianship and Custody from the 

South African High Court” 

 

 and 

 

“I must say that I too favour the legal 

guardianship and custody option” 

 

 (at page 451 of the record). 

 

42. Similarly she states in a letter at page 453 of the record that :- 

 

“The Legal Guardian is entitled to the same 

legal consequences as an adoption.  The Court 

will decide as to the best interests of the 

child”. 

 

 and 
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“.... the decision made is more binding, as this 

is made by a higher Court than the 

Magistrate’s Court”. 

 

 (at page 454). 

 

43. In every matter in which I have been involved, I have always joined the 

welfare organisation which is seized with monitoring the placement of 

the child.  Where there have been discussions with the Department prior 

to the application then the Department and/or its provincial counterpart 

have been joined to the proceedings.  I annex hereto marked “DLW4” a 

schedule reflecting the details of those matters, which I have identified 

by reference to their case numbers rather than the names of the parties 

concerned in the interests of their privacy.   

 

44. In all instances the Department either did not respond, either did not 

object to or abided the decision of the High Court or consented to the 

orders.  Not once did the Department oppose the granting of the relief or 

seek to contend that what was being done was illegal. 

 

45. In paragraph 66.1 of the affidavit under reply, the Director-General 

complains that when applicants approach a High Court the Department is 

not consulted or given an opportunity to offer its views.  The fact of the 
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matter is that the Department is not, as a matter of law, involved in 

adoptions concluded pursuant to the provisions of the Child Care Act 

until after an order for adoption has been granted and the adoptive 

parents approach the Department to register the adoption in accordance 

with the provisions of the Child Care Act.   

 

46. All a Children’s Court is required to do is to consider the report of a 

social worker or an accredited social worker in accordance with 

regulation 21(1) of the Child Care Act.  Such a social worker does not 

need to be in the employ of the Department and regulation 21(1)(c) of 

the regulations promulgated under the Child Care Act provides that a 

Children’s Court is entitled to satisfy itself on the strength of the report 

itself and other documentation submitted together with form 11 which is 

required in terms of regulation 18 and then grant an adoption without 

giving a hearing to any person.   

 

47. Whilst it is true that the Child Care Act requires orders of adoption to be 

registered with the Department but that there is no such automatic 

requirement for the registration of sole custody and sole guardianship 

orders granted by the High Court, such registration occurs after the 

adoption order is already a fait accompli.  It is all adoptions which need 

to be registered in terms of the Child Care Act, not only inter-country 

adoptions.  The Department is consequently not aware by virtue of the 

act of registration that the child is to be removed from the country.  The 
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Department of Home Affairs however, will have records of all children 

being removed from the country, whether pursuant to orders made by the 

High Court or orders of adoption granted by the Children’s Court, by 

virtue of the provisions of the Guardianship Act.   

 

48. The applicants are further criticised for not having challenged the 

Department’s approach and instead approaching a High Court which was 

competent as to jurisdiction to entertain the application before it.  As the 

Department’s actions relate largely to the formulation of policy, I am 

advised that even had the Department’s policy been clear and established  

it would not have been open to the applicants to challenge the policy 

itself and that an applicant cannot be criticised for choosing a perfectly 

lawful remedy which is more suitable to it, for whatever reason, over one 

which is fraught with difficulties.   

 

49. It is perhaps also appropriate to deal at this juncture with the Director-

General’s contention that the applicants’ did not act with utmost good 

faith in approaching the High Court as they should have disclosed that 

inter-country adoptions could be processed through the Children’s Court 

but they had not elected to go that route because the Department’s policy 

was to refuse inter-country adoptions to the United States. 

 

50. Firstly, as I have explained, it is unclear quite what the Department’s 

policy is in relation to inter-country adoption.  The inconsistencies and 
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vacillations referred to in paragraphs 4.2.2, 4.3, 10.2, 10.3.1, 21, 32 and 

33 above, demonstrate this. 

 

51. I was aware of the fact that the Department had purported to create a 

Central Authority.  I was of the view that this ‘Central Authority’ had no 

standing and that everything it did was ultra vires and consequently 

susceptible to challenge.  I had received an opinion from Senior Counsel 

to this effect, as had the Law Society of South Africa.  Both members of 

the Law Society of South Africa and I had expressed this view 

consistently to the Director-General himself, members of his Department 

and to parliament. 

 

52. I was also of the view that it was not possible to comply with the letter of 

The Hague Convention until such time as it had been enacted. 

 

53. In the result, there was, as I understood it, no legal matrix within which 

to give effect to the letter of The Hague Convention and, as the Director-

General himself stated in annexure “VM1”, chapter 4 of the Child Care 

Act was not developed to include the option of inter-country adoption, 

but only for addressing national adoptions. 

 

54. For these reasons, the applicants stated in paragraphs 102 and 103 of 

their affidavit in the High Court (at page 44 of the record) that the High 

Court was the appropriate forum.  When I filed an affidavit in reply to 
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what the amicus had introduced I referred to the unwillingness of certain 

Children’s Courts to entertain adoptions by foreign applicants ‘because 

of the lack of regulations to govern such placements’ (at paragraphs 

20/392).  This is entirely consistent with what the applicants said in their 

founding papers.  My remarks in relation to governmental policy were 

made in response to what Mabetoa had deposed.  They were intended to 

show only that in addition to the grounds already stated in the applicants’ 

founding affidavits, the Department’s attitude demonstrated that the 

applicants’ decision to approach the High Court in its capacity as upper 

guardian of all minor children was well-founded.   

 

55. The suggestion in paragraph 66.7 of the Director-General’s affidavit that 

the Department should have been joined to the proceedings so it could 

make representations on the issue is, I submit with respect, ill-founded.  

The Department is not a party to every adoption which occurs before the 

Children’s Court and every presiding officer seized either with an 

application for adoption or custody and guardianship, is constitutionally 

enjoined to ensure that their decision is made in the best interests of the 

child concerned.  When performing that role, the High Court acts as 

upper guardian of all minor children and consequently focuses on their 

interests.  I do not understand what direct and substantial interest the 

Department has under such circumstances.   

 

Treaty obligations 
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56. A theme which runs through the Director-General’s affidavit is an 

apparent fear that the Department may be exposed to the risk that it had 

acted in violation of its international law obligations under The Hague 

Convention if it is seen to countenance High Court applications for 

custody and guardianship.  As I have demonstrated however, there is 

nothing inherent in the Child Care Act or the regulations promulgated 

pursuant thereto, which ensures compliance with South Africa’s 

international treaty obligations.  In addition, as The Hague Convention 

envisages and is reliant upon the creation of certain structures in the 

implementation of procedures and agreements, it is hardly the sort of 

international instrument in respect of which a state could incur liability 

had it not been implemented immediately a contracting state acceded 

thereto.  The Hague itself is well aware of the elaborate machinery 

required for the implementation of The Hague Convention in contracting 

states and for this reason monitors the progress of contracting states 

regarding the implementation of the Convention in their municipal law 

from time to time.  This much is apparent from the questionnaires which 

both the Republic and the United States of America completed which 

have been referred to at footnote 95 on page 55 and footnote 97 on page 

56 of the applicants’ written argument as well as the Guide to Good 

Practice: Implementation referred to above.   
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Non-existent safeguards 

 

57. The Director-General’s contentions that there are safeguards inherent in 

the Children’s Court process which are absent in the High Court is 

illusory and assumes adherence to the so-called “standard procedure” as 

if it were law when this is not the case.  The only material difference 

between the Children’s Court procedure as stipulated in the Child Care 

Act and regulations and that followed by the High Court, is that the 

Children’s Court is obliged to consider the report of a social worker, 

either in private practice or in the employ of the Department, whilst there 

is nothing in the uniform rules governing procedure in the High Court 

which obliges a High Court to do so.   

 

58. The report of the social worker envisaged in the Child Care Act and its 

regulations is aimed at demonstrating to the presiding magistrate that the 

adoption sought would conduce to the child’s best interests.  It is 

precisely this requirement of best interests which applicants to the High 

Court for orders of custody and guardianship are also obliged to satisfy. 

 

59. In every application to the High Court for custody and guardianship with 

a view to inter-country adoption in which I have been involved, the 

applicants have adduced reports of both local and international social 

workers in support of their contentions that the order of custody and 
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guardianship would be in the minor child’s best interests.  A High Court 

seized of such an application cannot as a matter of law make an order for 

custody and guardianship unless it is satisfied that that would be in a 

minor child’s best interests.  As such, substantial evidence is ordinarily 

required to be placed before a judge in order for him to be so satisfied.  

Unless and until he is satisfied, a judge cannot make such an order and is 

at large, because of the High Court’s inherent jurisdiction to regulate its 

own procedures, to call for whatever other material he requires.  He is 

also in a position to appoint a curator to the minor child should he deem 

this to be necessary.   

 

60. On the facts of the present case however, detailed social welfare reports 

were adduced before the High Court and were considered by the 

Supreme Court of Appeal.   

 

61. Consequently, the only additional “advantage” which an order of 

adoption would pose for baby RW would be the registration of the 

adoption order which is not mandatory in the event of this court seeing 

fit to grant an order for sole custody and sole guardianship and the 

preservation of the record of proceedings which occurs upon registration.  

To the extent that this does in fact provide a safeguard, the applicants 

tender to register such an order should this court be inclined to make it 

with the Department and to furnish a full copy of the record of 

proceedings to the Department to be archived for future reference by RW 
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or other persons who might have a legitimate interest therein.  I also 

undertake on behalf of the applicants to furnish the Department with a 

copy of the United States’ adoption order and copies of all post-

placement that Autumn Adoptions have undertaken to provide.   

 

Visas 

 

62. I have already dealt above with the applicants’ contentions on the 

question of best interests in brief.  I need however to deal briefly with the 

Director-General’s concerns relating to visas.  I submit that these 

concerns have been fully dealt with by the curatrix ad litem in 

paragraphs 186 to 188 of her report.  In particular, it appears from 

annexure “G” to the curatrix’s report that it is the Department itself 

which has caused the potential difficulty referred to on the website. I say 

this as that document, which is a letter to the curatrix from the acting 

Consul General of the United States, records that it is after extensive 

consultations with the Department that they have ascertained “that a 

guardianship order by the High Court does not constitute an “irrevocable 

release for emigration and adoption”. 

 

63.  It appears that what the government had intended to convey was that 

High Court orders could be appealed and were, in that sense, “not 

irrevocable”.  As adoption orders are potentially susceptible to rescission 
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as well as review and appeal by the High Court I do not understand the 

basis upon which the government sought to draw this distinction. 

 

64. It thus appears that once an order of custody and guardianship is final it 

constitutes an irrevocable release for adoption and immigration and there 

should be no difficulty in obtaining a visa for RW.  This also accords 

with what the curatrix was advised in paragraph 160 of her report by 

Law, the American attorney who previously acted on behalf of the 

applicants until they ran out of funds to retain her services any further. 

 

65. An order by this court for sole custody and sole guardianship cannot be 

subject to appeal and is final.  Prayers 2 and 4 of the notice of motion 

were framed specifically to meet the immigration and visa requirements 

of the United States and the State of Virginia. 

 

____________________________ 

DEBORAH LYNN WYBROW 

I certify that the deponent has acknowledged that she knows and understands the 

contents of this affidavit which was signed and sworn to at                                 

this           day of                                       2007, the regulations contained in 

Government Notices nos. R1258 of 21 July 1972 and R1648 dated 19 August 

1977, as amended, having been complied with. 

 

_______________________________  

COMMISSIONER OF OATHS 


