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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

CASE NO.: 48/2007

SCA CASE NO.: 379/06 

WLD CASE NO.: 2005/25316 

In the matter between : 

CENTRE FOR CHILD LAW Applicant for admission as amicus 

curiae 

 
 

In re the matter between : 

AD First Applicant 

DD Second Applicant 

and 

DW First Respondent 

CW Second Respondent 
 
 
ROODEPOORT CHILD AND FAMILY 
WELFARE SOCIETY Third Respondent
T

I, the undersigned

 state: 
APPLICANTS' ANSWERING AFFIDAVI
, DEBORAH LYNN WYBROW do hereby make oath and 



 

1. I am an attorney of the High Court of South Africa practising as such as a 

partner of the firm WYBROW-OLIVER ATTORNEYS, from 49 Edward 

Drive, Gillitts, KwaZulu-Natal. I am the first and second applicants' 

attorney of record, duly authorised by them to depose to this affidavit on 

their behalf. 

2.  The applicants do not oppose the application by the Centre for Child 

Law to intervene as amicus curiae: I made this clear to the Centre for 

Child Law, as annexure "CJD3" to the Centre for Child Law's founding 

affidavit demonstrates. What the applicants do however resist is the 

application by the Centre for Child Law now to place further evidence 

before this Court. 

3.  By virtue of the approach which the applicants take to the Centre for 

Child Law's application, I do not propose to deal with the affidavit 

deposed to by Davel seriatim. I shall only deal with those portions of the 

affidavit relevant to the application to introduce new evidence. 

4.  The Centre for Child Law has not specified (as it should have done) the 

precise nature of the evidence it seeks to adduce and it is consequently 

not apparent : 

4.1 whether the evidence is of the kind envisaged in terms of Rule 31(1) of 

the Rules of this Court: or 

 4.2  if it is not. the basis upon which the amicus curiae contends it ought to 

be received, in the light of the provisions of Rule 10(8) of this court 

which confines amici to the record on appeal subject to Rule 31. 

 



 

5.  Any such case should have been made out in the application, to enable 

the applicants in the main application to address it in reply. In the absence

of any case made out in this regard, I submit that the application to lead

new evidence should be refused. 

6.  If however, despite Rule 10(8), this court adopts a different approach, I 

respectfully submit that this, at the very least, should be limited to the

circumstances in which new evidence is ordinarily permitted to be

adduced on appeal. 

 

 
7.  Whilst full argument in this regard will be advanced at the hearing of this

matter, attention is drawn to the three criteria which ordinarily govern the

late reception of evidence: 

 7.1 the existence of special circumstances, in particular an acceptable explanation

why the evidence could not have been adduced before the court(s) below,

other than remissness; 

 7.2 the absence of prejudice to the opposing party by the late introduction of

the evidence; 

 7.3 that the evidence is necessary in the interests of justice; 

have not been addressed by the amicus at all. Thus even on this default

basis the amicus has simply made out no proper case where it is required

to do so, in its founding papers. 

 



 

8.  Indeed, any evidence relating to the role of the third respondent in 

relation to the intercountry adoption and the procedure followed by 

Children's Courts in light of the decision in Minister of Welfare and 

Population Development v Fitzpatrick and Others 2000 (3) SA 422 (CC) 

are matters which cannot be said to be novel by their very nature and there 

is no apparent reason why the evidence was not adduced previously, 

particularly as the amicus curiae menu moto introduced affidavit evidence 

in the Witwatersrand Local Division. 

9.  Because the nature of the evidence is unknown, it is impossible for me to 

state whether it is likely to be controversial but if it is, its reception will 

place the applicants at a significant disadvantage because this court has 

seen fit at the request of the applicants to grant an expedited date for the 

hearing of this matter as it concerns the best interests of a minor child. 

There is consequently very little time left between now and the hearing 

within which to enable the applicant to deal properly with whatever 

evidence the Centre for Child Law seeks to adduce. The tight time frames 

are additionally problematic in the light of the fact that the applicants both 

reside in the United States of America which inevitably means that 

consultations cannot be held with them (other than in the highly 

unsatisfactory form of intercontinental telephone calls) and there are 

delays in obtaining instructions. 

10.  If the time to respond properly is insufficient the applicants will be faced 

with the invidious choice of either dealing with the matters inadequately 

or requesting a postponement of the hearing. Both options are severely 

prejudicial to the applicants and more particularly to the minor child 

whose best interests are at the centre of this application. 

 



 

11.  Further evidence also inevitably entails further legal costs for the 

applicants. They are individuals, not institutions. As it is, they 

themselves simply cannot bear the costs of instructing their attorneys and 

counsel to appear in a third tier of South African courts; we currently 

undertake the task unpaid. 

12.  It is also not apparent why the evidence might be necessary, in the 

interests of justice. Again, given the amicus' failure so much as to 

address this in passing, I am left with surmise. The central question 

before this court is whether the approach taken by the majority in the 

Supreme Court of Appeal was constitutionally sound and in Ruth's best 

interests. It has been the contention of the Centre for Child Law since it 

became involved as an amicus in the proceedings before the 

Witwatersrand Local Division of the High Court, that Children's Courts 

are appropriately equipped to deal with intercountry adoptions and that 

the applicants were obliged to approach the Magistrate's Court for such 

an order notwithstanding the inherent jurisdiction of the High Court as 

the upper guardian of all minor children to grant an order for sole 

custody and sole guardianship which the applicants sought. Ultimately 

however, the powers of the respective courts and the procedure of the 

Children's Court which is laid down in regulations, are matters before the 

court and the evidence sought to be adduced by the Centre for Child Law 

appears, I submit, to be wholly irrelevant to the determination of the 

central issues in this appeal. 

13.  In short, I submit that the application to introduce new evidence is 

bereft of any basis, too late and patently prejudicial to two individual 

litigants in a another country who have already endured delay, legal 

complexity and cost. In the light of the aforegoing I submit that on any 

test the Centre for Child Law has failed to make out a case for the relief 

it seeks 
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n relation to the late submission of evidence and its application in this 
egard ought to be refused. 

s amended, having been complied with
W 

. 
DEBORAH LYNN WYBRO
 certify that the deponent has acknowledged that she knows and understands the 

ontents of this affidavit which was signed and sworn to at 

2007. the regulations contained in his 1u day of .A-v) Government
JOHN HENRY BATCHELOR 
20 VILLAGE ROAD, KLOOF 

KWAZULU-NATAL 
COMMISSIONER OF OATHS

PRACTISING ATTORNEY 
KWAZULU-NATAL 


