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OVERVIEW OF THE SUBMISSIONS 
 

1. This is an application for leave to appeal to this Court against the majority 

decision of the Supreme Court of Appeal. This matter arises from an 

application in the Witwatersrand Local Division in which an American couple 

applied for sole custody and sole guardianship in respect of R, with a view to 

adopting R in the United States. The Centre for Child Law was requested by 

Justice Goldblatt, who presided over the application, to enter as amicus curiae 

and submit written submissions. The application was dismissed and the 

matter was appealed to the Supreme Court of Appeal at which time the Centre 

for Child Law (hereafter the “amicus”) intervened as amicus curiae in terms of 

Rule 16 of the Rules of the Supreme Court of Appeal.  

 

2. The majority of court at the Supreme Court of Appeal dismissed the appeal. 

The position of the amicus is that the judgment delivered on behalf of the 

majority by Theron AJA and the concurring judgment of Ponnan JA were 

correct and the appeal to this court should be dismissed. 

 

3. The amicus is not opposed to inter-country adoption but it must be seen within 

the context of a working child care system. South Africa’s child care system, 

though not without its flaws, is a working system. Adoption, including inter-

country adoption, must be child-centred, meaning that the right should be 

viewed as the child’s right to be cared for by adoptive parents and not as the 

prospective adoptive parents’ right to adopt. 

 

4. The submissions of the amicus deal with the following issues: 
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4.1. The Practice of Inter-country Adoption in South Africa 

 

The history of adoption in South Africa shows that the children’s court 

has always enjoyed exclusive jurisdiction over the granting of adoption 

orders, including – since Minister of Welfare and Population 

Development v Fitzpatrick 2000 (3) SA 422 (CC) – inter-country 

adoptions. Evidence shows that an established and functioning system 

for inter-country adoption in South Africa existed at the time that the 

applicants first brought the matter to the High Court. 

  

4.2. International Law  

 

Inter-country adoptions are regulated by international law, in particular 

article 21 of the United Nations Convention on the Rights of the Child 

(hereafter “UNCRC”), Article 24 of the African Charter on the Rights 

and Welfare of the Child (hereafter “African Charter”) and the whole of 

the Hague Convention on Protection of Children in Co-operation in 

Respect of Intercountry Adoption (hereafter “Hague Convention”). 

 

4.3. Principles of international law 

 

The principles of (i) best interests (ii) subsidiarity, (iii) non-

discrimination, (iv) safeguards to prevent trafficking and (v) comity 

between States are all designed to ensure that inter-country adoptions 
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are done in a manner that ensures the best interests of all children, that 

their rights are protected, and that the safeguards prevent trafficking in 

children. 

 

4.4. Forum, Procedure and Outcome 

 

With regard to the question of jurisdiction, the issue on appeal relating 

to jurisdiction is whether inter-country adoptions may be facilitated by 

way of an application for custody and guardianship in the High Court, or 

whether inter-country adoptions may only be achieved by the process 

via the children’s court. 

 

Prospective adopters may not “elect” either of the two routes. This is 

so, firstly, because the children’s court has sole jurisdiction to grant 

adoptions. Secondly, the process of applying for sole custody and 

guardianship does not provide protection for the child equivalent to the 

protection and safeguards in the process via the children’s court, 

neither in the procedure that is followed, nor in the outcome that is 

achieved.  

 

4.5. Best interests 

 

The best interests of the child are considered in the context of the best 

interests of children generally. The amicus will argue that the decision 

of the majority in the Supreme Court of Appeal did not limit R’s rights in 
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section 28(2) of the Constitution and it was therefore not necessary to 

conduct a section 36 limitations analysis.  

 

4.6. Application to the facts 

 

An assessment of the route chosen by the applicants to adopt R 

reveals that R’s best interests were not served. R has rights to parental 

and family care or to alternative care, as guaranteed by section 28(1)(b) 

of the Constitution. This right will be achieved by her being adopted, 

either by the applicants or by a suitable local family. 

 

4.7. Remedy 

 

The amicus proposes a remedy that allows R’s best interests to be 

given primacy in a manner that also ensures the protection of the best 

interests and rights of all children, and which keeps intact the integrity 

of inter-country adoption by upholding the principles derived from 

international law. 
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THE HISTORY AND CONTEXT OF INTER-COUNTRY ADOPTION 

 

The beginnings of inter-country adoption 

 

5. The driving force behind the initial wave of inter-country adoptions can be 

credited to the aftermath of war. Public concern for the victims of World War II 

sparked the first wave of international adoption. This was followed by interest 

in children displaced by the Korean War, and the fact that many American 

soldiers fathered children while they were stationed in Korea. Similarly, as a 

result of the Vietnam War, Vietnamese children were adopted by Americans 

between 1963 and 1976.1 

 

6. As time progressed the urge and motivation to adopt children internationally 

shifted from a need to save children who were victims of war to a need to 

create families where traditional biological or domestic options were 

unavailable.2 Thus inter-country adoption has become “the solution to the 

numerous children of the world in need of a family, as well as the answer to 

the difficulties inherent in the policies of domestic adoption”.3  

 

 

 

                                                 
1 The history of inter-country adoptions is discussed in the following articles: L McKinney “International adoption 
and the Hague Convention: does the Convention protect the best interest of children?” 2007 Whittier Journal of 
Child and Family Advocacy p 371; J Esq “The good, the bad and the ugly? A new way of looking at the 
intercountry adoption debate” 2007 U.C Davis Journal of international Law and Policy p173; M Marx “Whose best 
interest does it really serve: A critical examination of Romania’s recent self-serving international adoption policies” 
2007 Emory International Law Review p 373; C Szenjner “Intercountry adoptions: Are the biological parents’ 
rights protected?” 2006 Washington University Global Studies Law Review p 211; and B Foster “Evolution of the 
‘Traditional family’: A comparative analysis of United States and United Kingdom domestic and international 
adoption law” 2003 Indiana International and Comparative Law Review p 315. 
2 Esq p 177. 
3 Foster p 320. 
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The growth of inter-country adoption 

 

7. Even though international adoptions were basically unheard of before WWII 

the phenomenon of inter-country adoptions has continually increased over the 

last fifty years4 and rose to nearly 20,000 per year during the 1990’s.5 A 

decrease in the number of children (and healthy infants) available 

domestically in receiving States has caused an increase in the number of 

international adoptions over the last decades.6 Also the increased willingness 

in countries of origin to place children (as a viable solution to the problem of 

an overabundance of orphans)7 has contributed to the rise in international 

adoptions.8 

 

8. The exact number of international adoptions is unknown and the incidence of 

inter-country adoption varies from year to year. 9 However it is safe to argue 

that the number of international adoptions continue to rise especially following 

the widespread ratification of the UNCRC and the Hague Convention, which 

facilitate and regulate such adoptions. 
                                                 
4 L Carlberg “The agreement between the United States and Vietnam regarding cooperation on the adoption of 
children: A more effective and efficient solution to the implementation of the Hague Convention on Intercountry 
Adoption or just another road to nowhere paved with good intentions?” 2007 Indiana International and 
Comparative Law Review p 119, p 126. 
5 Foster p319. By the mid-1990s, it was estimated that approximately 20,000 international adoptions occurred 
worldwide every year. See L Wardle “Parentless: Adoption problems, paradigms, policies, and parameters” 2005 
Whittier Journal of Child and Family Advocacy p 323, p 343. 
6 C Szenjner p 211. In the U.S, the number of international adoptions increased from 7, 093 in 1990 to nearly 22, 
884 in 2004. More recently, between October 2004 and September 2005, US citizens adopted 22,739 children 
from around the world, of which 13,241 were from countries that have joined the HCIA. See V Root “Angelina and 
Madonna: Why all the fuss: An exploration of the rights of the child and intercountry adoption within African 
Nations” 2007 8 Chicago Journal of International Law p 323, p 333. 
7 Carlberg p 126. 
8 D Blair “Safeguarding the interest of children in intercountry adoption: Assessing the gatekeepers” 2005 Capital 
University Law Review p 349, p 352. Factors affecting the increase of people in receiving countries turning to 
international adoption include: (1) a high infertility rate; (2) increased acceptance of intercountry adoption ; (3) 
easy access to abortion; (4) decreased availability of domestic children for adoption; and (5) established networks 
of intercountry adoption. On the sending side, factors include: (1) difficult social and economic conditions; (2) 
migration to urban areas; (3) the breakdown of extended families; (4) high pregnancy rates among unmarried 
women; (5) difficulty in obtaining abortions; (6) an increase in unwed mothers heading households; and (7) high 
unemployment rates. See Esq p 177. 
9 Wardle p 343. 
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Arguments for and against inter-country adoption 

 

The proponents of inter-country adoption 

 

9. Inter-country adoption remains a controversial subject. Its advocates 

emphasise the benefit it provides for the millions of children around the world 

living without families. They also criticise what they see as the over-regulation 

of inter-country adoptions.  

 

10. Some of the arguments used by proponents of inter-country adoption are as 

follows: 

10.1. Inter-country adoption is beneficial to both the child and the prospective 

adoption parent/s in that it will provide a permanent home to an 

otherwise homeless child and it is an alternative option for parents who, 

due to a declining availability of adoptable domestic children, wait for 

long periods of time to adopt a child.10 

 

10.2. Placing adoptable children with loving families is in line with the 

UNCRC which emphasis the importance of family in the life of the child. 

Inter-country adoptions promotes children’s rights to grow up 

surrounded by loving, caring family, regardless of whether such family 

consists of biological or adoptive parents and kin.11  

 

                                                 
10 Marx p 380. 
11 McKinney p 378. 
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10.3. International adoption is a solution to stop the proliferation of 

institutionalisation and street orphans across the globe.12 

 

10.4. Inter-country adoptions respond to the plight of “abandoned children in 

impoverished countries who face high risks of malnutrition, serious 

illness or death, a likelihood of psychosocial problems, developmental 

delays resulting from lack of adequate care and stimulation, and poor 

long-term educational and occupational prospects”.13  

 

10.5. It is thus contended that eager parents (including adults who cannot 

conceive) should be permitted to save children otherwise victimized by 

the conditions in the world’s poorest countries.14  

 

10.6. Some advocates of inter-country adoption criticise the Hague 

Convention, arguing that the detailed procedures mandated by the 

Convention have burdened the international adoption process with 

additional delays and hurdles, effectively shutting down international 

adoption in a number of sending countries. 15 

 

 

 

                                                 
12 Esq p 174.  
13 S Sargent “Suspended Animation: The implementation of the Hague Convention on Intercountry Adoption in 
the United States and Romania” 2004 Texas Westleyan Law Review p 351, p 361. 
14 M Liu “International adoptions: An overview” 1994 Temple International and Comparative law Journal p187, 
p193. It is also argued that there are families willing and able to provide children with love, support, and an 
adequate standard of living, and the emphasis should be on meeting children’s needs, even if those needs are 
met outside the child’s home nation. See L Olsen “Live or let die: Could intercountry adoption make the 
difference? 2004 Pennsylvania State International Law Review p 484, p 490. 
15 McKinney p 366.  
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The views of the detractors  

 

11. Some of the arguments by those opposed to inter-country adoption are as 

follows: 

11.1. Arguments against inter-country adoption are also supported by 

provisions in the UNCRC. The UNCRC requires alternative care to be 

given to a child whose family of origin cannot care for him and further 

requires due regard to be given to the desirability of continuity in a 

child’s upbringing and to the child’s ethnic, religion, cultural and 

linguistic background. Taking all this into account, viewed in 

conjunction with UNCRC provisions protecting a child’s right to 

nationality, to know and be cared for by his or her parents, and to 

preserve his or her identity, critics claim that the UNCRC gives children 

a right to the cultural heritage within which they are born and this right 

is violated when children are adopted internationally.  

 

11.2. Some extreme critics of inter-country adoptions view it as modern-day 

imperialism, allowing dominant, developed cultures to strip away a 

developing country’s most precious resources, its children.16  

 

11.3. There is a concern that inter-country adoption is being driven by the 

needs of the prospective adoptive parents, rather than the best 

interests of the child.17 

                                                 
16 Esq p 174.  
17 Olsen p 489: ”A]lthough humanitarian concerns almost certainly continue to play a role in a prospective parent’s 
decision to pursue intercountry adoption, those concerns may no longer be the foremost motivation. Instead, the 
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11.4. Various case examples indicate that the inter-country adoption system 

is subject to abuse18 and fails to solve problems of poverty and social 

injustice,19 contrary to the contentions of inter-country adoption 

advocates.  

 

11.5. It is argued by some that the international adoption system reduces 

children to objects which are sold to the highest bidder, thereby 

providing an incentive for corrupt practices such as kidnapping, baby-

buying, and trafficking,20 and the high demand for children has 

produced black market rings that deviously find and sell children.21  

 

11.6. There are concerns in some quarters that making inter-country 

adoption easier, may encourage birth parents to abandon their children 

when temporary problems arise, based on the hope that they may be 

adopted.22  

 

                                                                                                                                                         
question now being asked is whether the primary motivation for adoption is every child’s right to a family or a 
more self-centred parental motivation of every family’s right to a child’s.”
18 Blair (p 402)warns that “[a]dvocates of intercountry adoption ignore the incidence of systemic trafficking and 
displacement of domestic adoptions occurring during the past decade at their peril. Exposure of systemic 
trafficking and displacement problems in countries like Cambodia, India, Guatemala, and Romania bring 
intercountry adoption into disrepute….and spur new moratoria by both sending and receiving nations. 
19 McKinney p 362. 
20 See generally D Smolin “Child Laundering : How the intercountry adoption system legitimizes and incentivizes  
the practice of buying, trafficking, kidnapping and stealing children” 2006 Wayne Law Review p 113. 
21 Liu p 193 to 194. T L Mosikatsana “www.buyababy.com: Inter-country Adoption” (2003) 1 South African Law 
Journal 103. 
22 V Root “Angelina and Madonna: Why all the fuss: An exploration of the rights of the child and intercountry 
adoption within African Nations” 2007 8 Chicago Journal of International Law p 323, p 343. 
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11.7. Critics also criticise the Hague Convention for not doing enough to 

curtail abuses in the international system, arguing that its provisions 

should be interpreted and enforced even more restrictively.23 

 

INTER-COUNTRY ADOPTION SHOULD BE PART OF AN INTEGRATED CHILD 

CARE SYSTEM 

 

12. The amicus is not opposed to inter-country adoption, but views it as one facet 

of a working child care system. In some countries, the situation is dire, with 

literally hundreds of thousands of children in institutions, and little or no 

prospect of them being placed in families in their own countries. This is due to 

the fact that the child care systems in those countries are not operational.  

 

13. The South African child care system, though not without its flaws, is a working 

system. The system operates in terms of the Child Care Act 74 of 1983 

(hereafter “Child Care Act”). This provides for children’s courts presided over 

by magistrates (or assistant magistrates), who are called “commissioners of 

child welfare” (hereafter “commissioner”). Every magistrate’s court is deemed 

to be a children’s court.24 The children’s court hears inquiries into whether a 

child is in need of care, and can place children in foster care or residential 

care. 

 

14. The government’s social security system is considered to be well developed. 

Through this system grants are provided to a substantial portion of the 

                                                 
23 McKinney p 366.  
24 Section 5 of the Child Care Act. 
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population. The provision of a foster care grant is provided by the government 

through the Social Assistance Act.25 This grant is worth R590 per month, and 

is available for the foster care-givers for any child in foster care up to the age 

of 18 years.26 The majority of children in foster care are living with members of 

their family, whilst a smaller proportion are in foster care with non-related 

carers.27 Government also provides a child support grant of R200 per month 

to every care-giver of any child, up to the age of 14 years.28  

 

15. Adoptions are granted by an order of the children’s court. Domestic adoption 

is encouraged (though there is certainly room for improvement in this regard), 

and the government’s policy (in line with international law) is that inter-country 

adoption is a good option in cases where a child has been declared adoptable 

and there is no South African family available to adopt him or her. In some 

cases (such as where the foreign adopter is related to the child, or where the 

child has been living with a foreign family for some time) inter-country 

adoption may be the preferred option.  

 

16. Residential care in an institution is not the appropriate option for a child that is 

available for adoption. The UNCRC29 provides that inter-country adoption can 

be considered for children who cannot be placed in foster care or adoption or 

cannot be suitably cared for in the country of origin. Foster care is not a 

                                                 
25 Social Assistance Act 13 of 2004. 
26 According to data from the Children’s Institute over 351, 00 children from birth to 18 were receiving the foster 
care grant at the end of July 2006. A Leatt, H Meintjies and L Berry “Children’s access to social assistance” in J 
Monson, K Hall, C Smith and M Shung-King (eds) (2006) South African Child Gauge p 70, p 71 Children’s 
Institute, University of Cape Town. 
27 Foster care with families is often informally referred to as “kinship care”, but legally there is no such definition, 
and the foster care grant is the same for related and unrelated carers.  
28 www.services.gov.za/en-za/childsupportgrant.htm. 
29 Art 21(b). 
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permanent placement, so it seems that permanency for a child would be 

favoured by adoption, inter-country adoption to be preferred over foster care in 

some instances.   

 

17. However, in South Africa many children remain in foster care on a semi-

permanent basis because of the grant which is payable to foster carers (whilst 

no such grant is payable to adoptive parents).30 In such cases, the child in 

foster care may be quite safe and happy, more often than not living with 

relatives. Inter-country adoption would not be a better option than this kind of 

foster care. 

  

18. Inter-country adoption is a preferred option over residential (institutional) care 

for children that are available for adoption – but not all children in residential 

(institutional) care are available for adoption, as many of them have parents 

who keep in contact with them, they go home for the holidays and there is a 

plan to move them back to their families at some point in the future. Such 

parents would not be likely to consent to the adoption of their children. 

  

19. It is the view of the amicus that South African government policy on inter-

country adoption is not unnecessarily parsimonious. The South African Law 

Reform Commission31 draft of the Children’s Bill32 only allowed for the 

adoption of South African children by Hague Convention countries. It was in 

fact the Department of Social Development that made alterations to the Bill 

                                                 
30 H Meintjies, S Moses, L Berry and R Mampane Home TRs: The phenomenon of residential care for children in 
a time of AIDS (2007) Children’s Institute: University of Cape Town p 64. 
31 At that time it was called the South African Law Commission. 
32 The Law Commission’s final report on the Review of the Child Care Act included a draft Children’s Bill.  
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before it went to Parliament, which allowed for inter-country adoptions to also 

be done between South Africa and non-Hague Convention countries. 

 

INTER-COUNTRY ADOPTION MUST BE CHILD-CENTRED 

 

20. “Adoption is a valuable way of affording children the benefits of family life 

which might not otherwise be available to them.” This description of adoption 

is drawn from Skweyiya J’s judgment in Du Toit and Another v Minister of 

Welfare and Population Development and others (Lesbian and Gay 

Equality Project as Amicus Curiae) 2003 (2) SA 198 (CC).33  It 

appropriately describes adoption from the perspective of what it offers the 

child. 

 

21. The important issue to understand about adoption is that it must be child-

centred. To quote the chapter on Children’s Rights in the Bill of Rights 

Handbook edited by Currie and De Waal,34  

“The right should be viewed as the child’s right to be cared for by adoptive 

parents and not as the prospective adoptive parents’ right to adopt.” 

 

22. Whist this approach is crucial in all types of adoption, particular care must be 

taken in inter-country adoption. Developing countries such as South Africa are 

referred to in the international adoption world as  “sending countries”, meaning 

that persons from other countries apply to adopt children from this country, far 

more than South Africans apply to adopt children from other countries. 

                                                 
33 P 206 par 18. 
34 I Currie and J de Waal The Bill of Rights Handbook (2005) p 609 par 27.2. 
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23. Sending countries need to be particularly alert that the procedures for inter-

country adoption are properly run so that inter-country adoption can be 

facilitated, whilst ensuring standards and safeguards to protect children from 

bad adoption practices and from dangers such as trafficking. The international 

law provides a framework for such standards and safeguards to be protected 

through mechanisms, co-operation between States and the authorization of 

competent authorities. 

 

THE HISTORY OF ADOPTION PRACTICE IN SOUTH AFRICA 

 

24. Adoption was first provided for in South Africa with the passing of the Adoption 

of Children Act 25 of 1923. In terms of section 3 of that Act, prospective 

adopters could make applications for adoption in writing to a magistrate. 

(Emphasis added) 

 

25. Appeals by natural parents whose consent for the adoption had been 

dispensed with lay to the Provincial Division of the Supreme Court, as it then 

was. 

 

26. In 1937, the Adoption of Children Act of 1923 was repealed, and its provisions 

were incorporated into the Children’s Act 31 of 1937. This Act established 

children’s courts, which were to be presided over by commissioners of child 

welfare (magistrates and assistant magistrates). According to section 69 of 
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that Act, adoptions were to be effected by the order of the children’s court. 

Appeals lay to the competent division of the Supreme Court of Appeal. 

 

27. The Act was repealed and replaced with the Children’s Act 33 of 1960 and the 

Child Care Act 74 of 1983. In each case the adoption clauses remained under 

the jurisdiction of the children’s court. That legacy is set to continue with the 

Children’s Act 38 of 2005 (hereafter “Children’s Act”).  

 

28. This history proves quite clearly that the legislature has had many 

opportunities, including in the current era, to change the jurisdiction of the 

court most suited to handle adoptions, but it has never done so. 

 

29. Appeals or reviews from the children’s court currently lie to the High Court, in 

terms of section 22(1) of the Child Care Act. No reported judgments have 

been found to show that the High Court has ever acted as a court of first 

instance in an adoption matter. 

 

THE FINDINGS OF FITZPATRICK 

 

30. Prior to the case of Fitzpatrick, inter-country adoptions were not lawful as 

only South African citizens were eligible to adopt South African children. This 

court section 18(4)(f) of the Child Care Act invalid on the ground that it may 

sometimes be in the best interests of a child to be adopted by a non-citizen. 
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31. In the case of Fitzpatrick, Goldstone J states unequivocally that the children’s 

court is the correct court to conclude adoptions (even those of a South African 

child by a foreign parents or parents). He says the following at paragraph [6]:35 

“The suitability of the respondents as parents of the child is not in dispute. 

However, it would be for the children’s court, and not this court, to assess an 

application by the respondents for the adoption of the child.” 

 

32. He reiterates this further in the judgment, where he says: 

“In terms of the Act every magistrate is a commissioner of child welfare and 

every additional magistrate is an assistant commissioner. These trained 

judicial officers preside over the children’s courts which is the sole authority 

empowered to grant orders of adoption”.36

 

33. The applicants are arguing that there are no proper regulations to carry out 

inter-country adoptions. This concern was raised in the case of Fitzpatrick. 

The amicus curiae and the Minister for Social Development both wanted the 

declaration of invalidity to be suspended to provide more time for regulations 

to be written so that there could be a clear system to deal with inter-country 

adoptions. 

 

34. The Constitutional Court, fully cognisant of these concerns, nevertheless 

made a decision that the clause preventing foreigners from adopting South 

African children should be struck down as being unconstitutional with 

immediate effect.  

                                                 
35 Minister of Welfare and Population Development v Fitzpatrick 2000 (3) SA 422 (CC) p 4 par [6]. 
36 Supra p 17 par [30].  
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35. The Constitutional Court based its decision to do so on the fact that the 

children’s court had experience of carrying out adoptions, and that it acted 

within the ambit of the Child Care Act, which contains specific provisions on 

adoptions, and in the view of the Constitutional Court, provided an adequately 

protective legal framework. 

 

INTER-COUNTRY ADOPTIONS UNDER THE CURRENT LEGAL FRAMEWORK 

 

36. The legal framework provided by section 18 and 40 of the Child Care Act, as 

well by Article 21 of the UNCRC do provide important protections for children, 

and if adoptions of South African children by citizens of other countries are to 

take place, it must be done within the ambit of this protective framework. 

 

37. The amicus submissions in the High Court included affidavits37 from Dr Maria 

Mabetoa38 (the Chief Director: Children Youth and Families in the National 

Department of Social Development) and Ms Pamela Wilson39 (an adoption 

social worker from Johannesburg Child Welfare Society). 

 

38. The way in which inter-country adoption operates under the current legal 

framework (following the judgment in Fitzpatrick) can be gleaned from these 

affidavits. These affidavits were deposed to in early 2006, reflecting the 

practical arrangements for inter-country adoptions at the time of the 

application to High Court by the applicants. 

                                                 
37 The admissibility of these affidavits will be discussed below in par 246 to 252. 
38 Record vol 5 p 376 to 384. 
39 Record vol 5 p 369 to 375. 
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39. The procedure may be summarized as follows:40 

 

39.1. Only organizations or private social workers that have registered a 

speciality in adoption can do inter-country adoptions. 

 

39.2. Working agreements must be put in place by the organisations and 

social workers with foreign accredited organizations, so that inter-

country adoptions are carried out in accordance with spelt out 

procedures. 

 

39.3. A social worker in South Africa never deals directly with the prospective 

adoptive parents in an inter-country adoption. 

 

39.4. Most inter-country adoptions are between South Africa and other 

Hague Convention countries. An exception is adoptions to Botswana, 

and there is a working agreement in place for this. 

 

39.5.  A profile on every child that cannot be placed locally, together with an 

account of what efforts have been made to place such child, must be 

submitted to the Department of Social Development. 

 

39.6. Only after the Department has said in writing that it agrees, can inter-

country adoption be considered. 

                                                 
40 Wilson record vol 5 p 372 to 373; Mabetoa record vol 5 p 379 to 381. 
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39.7. The Department of Social Development reports relevant cases to the 

national missing person register of the South African Police Service to 

ensure that the child is not a missing child. 

 

39.8. Inter-country adoptions are done via the children’s court and according 

to the provisions of the Child Care Act. 

 

39.9. The rules as prescribed in the Convention are followed as the interim 

Central Authority in South African and the Central Authority in the 

receiving country both agree to the adoption. 

 

39.10. The inter-country adoption is registered by the Registrar of Adoptions 

situated in the National Department of Social Development. 

 

39.11. Documentation is preserved and can be used for future enquiries as 

prescribed in the Child Care Act. 

 

39.12. The National Department of Social Development issues a certificate 

of conformity as prescribed by the Convention to ensure that the 

adoption is recognized in the foreign country. 

 

39.13. The adoption gets registered at the Department of Home Affairs. 
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39.14. After care services are provided, and reports are received from all the 

receiving countries to monitor the progress of the children. 

 

40. Further information has now comes to light about the practice and procedures, 

since the Director-General has filed his affidavit in support of his application to 

intervene as a party. Although none of the elements listed in the previous 

paragraphs are contradicted by anything said in the affidavit, some new 

information can be added to give a more complete picture. 

 

41. The Department went through a process to appoint an interim Central 

Authority before accession to the Hague Convention in December 2003.41 

 

42. Although there is no general working agreement in place between South 

African agencies and the USA, a total of 54 adoptions have been concluded.42 

These have mostly be done using individual working agreements between a 

recognized South African organisation, and a counterpart in the US. Most of 

these have been in unusual circumstances, such as where the child has 

special needs, is already firmly bonded with or is related to the family 

concerned.43 

 

43. The period of waiting for a match between the child and suitable local parents 

is time-limited to 60 days, which is in line with the length of time a biological 

parent has to withdraw to consent to adoption.44 

                                                 
41 Affidavit of the Director-General of the Department of Social Development p 10 to 13 par 25. 
42 Affidavit of the Director-General p 28 par 56. 
43 Affidavit of the Director-General p 30 par  
44 Affidavit of the Director-General p 24 par 42.2. 
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44. The letter issued by the department after considering if sufficient steps have 

been taken to place the child locally, is a letter that says the Department has 

no objection to an inter-country adoption proceeding.45 

 

THE CHILDREN’S ACT 

 

45. The Children’s Bill was appended to the written submissions of the amicus to 

the High Court.46 This has subsequently been passed by Parliament and 

signed by the President and is now the Children’s Act. Parts of the Act have 

been operationalised, but not the parts dealing with adoption and inter-country 

adoption. Although the Act is not yet in operation, the relevance of the Act as 

a statement of government’s policy approach to inter-country adoption is now 

firmly established.  

 

46. The implementation of the Children’s Act, together with regulations, will 

complete the process of putting in place a final legal framework on inter-

country adoption. Fortunately this will not be implemented in a vacuum, as 

many of the mechanisms and procedures are already in place. 

 

47. Under the operation of the Children’s Act, certain things will change compared 

with the current system. Briefly stated, they are as follows:47 

 

                                                 
45 Affidavit of the Director-General p 25 par 44. 
46 Record vol 4 pages 260-368. 
47 The provisions are set out fully in Chapter 16 of the Children’s Act. Chapter 16 must be read with the Hague 
Convention which is annexed to the act as Schedule 1. 
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47.1. Every working agreement will have to be approved by the Central 

Authority.48 

 

47.2. Only child protection organizations will be accredited to provide inter-

country adoption services, private social workers will not be accredited 

to do so.49 

 

47.3. The books of accredited child protection organizations will be audited 

annually to ensure that there is no improper gain in inter-country 

adoptions.50 

 

47.4. A national register for children available for adoption and prospective 

adoptive parents (RACAP) will be established, and a child’s name must 

remain on this register for 60 days with no suitable local parents being 

matched to him or her, before inter-country adoption can be 

considered. 

 

47.5. The Central Authority will have the responsibility to decide on the 

recognition of an adoption order issues in a foreign country. 

 

47.6. There are provisions setting out procedures for inter-country adoption 

by countries that have not acceded to the Hague Convention. 

 

                                                 
48 Section 260 of the Children’s Act. 
49 Section 259(1) of the Children’s Act. 
50 Section 259(3)(b) of the Children’s Act. 
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47.7. There are provisions setting out procedures for after care services, 

including what happens where there are disrupted adoptions where 

there may be a need for new placements or for return of the child to 

South Africa. 

 

47.8. When an application is made to a High Court for guardianship by a 

non-South African citizen, the application must be regarded as an inter-

country adoption. 

 

48. The last point has been interpreted by the applicants differently from the way it 

has been interpreted in the earlies amicus submissions, which interpretation 

was relied upon by the High Court and the majority in the Supreme Court of 

Appeal.51 Section 25 of the Children’s Act therefore requires further 

discussion. 

 

49. The amicus has argued previously in the Supreme Court of Appeal that when 

the Children’s Act comes into effect, the Guardianship Act 192 of 1993 will be 

repealed and applications for guardianship will forthwith be made in terms 

section 24 of the Children’s Act. However, section 25 specifically limits the 

ambit of section 24 to South African citizens. Section 25 states: 

“When application is made in terms of section 24 by a non-South African 

citizen for guardianship of a child, the application must be regarded as an 

inter-country adoption for the purposes of the Hague Convention on Inter-

country Adoption and Chapter 16 of this Act.” 

                                                 
51 Judgment of the High Court: Record vol 7 p 532 to 533 par 19.3 to 19.5; Majority judgment of the Supreme 
Court of Appeal: Record vol 7 p 563 to 564 par [10]. 
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50. Section 25 must be read with section 273 which provides that no person may 

process or facilitate an inter-country adoption otherwise than in terms of 

Chapter 16. Once the Act is passed then all inter-country adoptions will have 

to be concluded according to the procedure set out in Chapter 16 via the 

children’s court. 

 

INTERNATIONAL LAW 

 

Article 21 of the United Nations Convention on the Rights of the Child 

 

51. Article 2152 of the UN Convention on the Rights of the Child (hereafter 

“UNCRC”) is applicable to inter-country adoptions. It begins by stating that the 

interests of the child shall be the paramount consideration, is a call for child-

centred (as opposed to parent-centred) adoption processes.53 The words the 

paramount consideration set a higher standard of primacy than article 3 of 

the Convention which states: “In all actions concerning children, whether 

                                                 
52 Art 21: States parties that recognize and/or permit the system of adoption shall ensure that the best interests of 
the child shall be the paramount consideration and they shall: 
(a) Ensure that the adoption of a child is authorised only by competent authorities who determine, in accordance 
with applicable law and procedures and on the basis of all pertinent and reliable information, that the adoption is 
permissible in view of the child’s status concerning parents, relatives and legal guardians and that, if required, the 
persons concerned have given their informed consent to the adoption on the basis of such counselling as may be 
necessary; 
(b) Recognise that inter-country adoption may be considered as an alternative means of child-care, if the child 
cannot be placed in a foster or an adoptive family or cannot in any suitable manner be cared for in the child’s 
country of origin; and 
(c) Ensure that the child concerned by inter-country adoption enjoys safeguards and standards equivalent to 
those existing in the case of national adoption; 
(d) Take all appropriate measures to ensure that, in inter-country adoption, the placement does not result in 
improper financial gain for those involved in it; 
(e) Promote, where appropriate, the objectives of the present article by concluding bilateral or multilateral 
arrangements or agreements, and endeavour, within this framework, to ensure that the placement of the child in 
another country is carried out by competent authorities or organs. 
53 The primacy of children’s best interests over the interests of parents is confirmed by the Convention on the 
Elimination of All Forms of Discrimination Against Women. Art 16(1)(f) ensures for women on the basis of equality 
between men and women  “the same rights and duties with regard to guardianship, wardship, trusteeship and 
adoption of children … in all cases the best interests of the children will be paramount”. 
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undertaken by public or private social welfare institutions, courts of law, 

administrative authorities or legislative bodies, the best interests of the child 

shall be a primary consideration”. (emphasis added) 

 

52. The Convention, at Article 21(b) enjoins states parties to “recognize that inter-

country adoption may be considered as an alternative means of child care, if 

the child cannot be placed in foster care or an adoptive family or cannot in any 

suitable manner be cared for in the child’s country of origin.” This clause 

defines the situations in which inter-country adoption will be appropriate 

embodies the principle of subsidiarity, to which these submissions will return 

in more detail later. 

 

53. Article 21(c) of the UNCRC requires states to ensure that the child concerned 

by inter-country adoption enjoys safeguards and standards equivalent to those 

existing in the case of national adoption. This is referred to as the principle of 

non-discrimination. This principle, like the principle of subsidiarity, is crucial to 

a proper understanding of this case, and will be elaborated upon later. 

 

54. Inter-country adoption must not involve improper financial gain.54 This is an 

important provision to stop the incentivisation of adoption, especially in 

developing countries with weak economies. It is a crucial element of  

protection against trafficking in children. 

 

                                                 
54 Art 21(d). 
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55. Finally, Article 21 (e) deals with the issue of comity between states. The 

objectives of Article 21 are to be promoted by concluding bilateral or 

multilateral arrangements or agreements. As will be seen later, this idea was 

developed much further in the Hague Convention on Inter-country Adoption. 

 

Article 24 of the African Charter on the Rights and Welfare of the Child 

 

56. On 11 July 1990, less than year after the adoption of the UNCRC by the 

United Nations, the OAU Assembly (as it then was) adopted a regional 

pendant to the Convention on the Rights of the Child. This entered into force 

as the African Charter on the Rights and Welfare of the Child on 29 November 

1999, as a result of it being ratified by 15 African States. 

 

57. There were both political and legal reasons for the adoption of the African 

Charter. From a political point of view, African countries had felt marginalized 

during the process of the drafting of the UNCRC.55 It was also felt that there 

was a need for a regional instrument that would deal with issues pertinent to 

children in Africa. Some issues that had been omitted or incompletely dealt 

with by the UNCRC were identified by those involved in the drafting of the 

African Charter. One of these issues was that “[t]he Convention on the Rights 

of the child negates the role of the family (also in its extended sense) in the 

upbringing of the child and in matters of adoption and fostering”.56 

                                                 
55 F Viljoen “The African Charter on the Rights and Welfare of the Child” in CJ Davel (ed) Introduction to Child 
Law in South Africa (2000) p 218. 
56 The preamble speaks of the African member states “taking into consideration the virtues of their cultural 
heritage, historical background and the values of the African civilization which should inspire and characterize 
their reflection on the concept of the rights and welfare of the child”. Viljoen (supra) gives two sources for this 
information: Muthoga “Introducing the African Charter on the Rights and Welfare of the African Child and the 
Convention on the Rights of the Child” (paper delivered at the International Conference on the Rights of the Child, 
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58. Article 24 is the article that is relevant to adoption.57 It is similar to article 21 of 

the UNCRC, and only the relevant differences will be discussed here. The 

Article leads in with a provision that ensures the best interests of the child 

shall be the paramount consideration in adoption. This is similar to the African 

Charter’s general provision on primacy of child’s best interests. Article 4(1) 

provides that in all actions concerning the child the best interests of the child 

shall be the primary consideration (emphasis added). 

 

59. Article 24 (a) requires States to “establish competent authorities” to conduct 

adoptions, whilst the UNCRC appears to accept that the competent authorities 

are already in existence. 

 

60. Article 24 (b) of the African Charter says that States should 

“recognize that inter-country adoption in those States who have ratified or 

adhered to the international convention on the Rights of the Child or this 

                                                                                                                                                         
Community Law Centre, University of the Western Cape, during 1992, and Wako “Towards an African Charter on 
the Rights of the Child” (paper delivered at a workshop on the Draft Convention on the Rights of the Child, 
Nairobi, 9-11 May 1988. 
57 Art 24 States Parties which recognise the system of adoption shall ensure that the best interest of the child 
shall be the paramount consideration and they shall; 
(a) establish competent authorities to determine matters of adoption and ensure that the adoption is carried out in 
conformity with applicable laws and procedures and on the basis of all relevant and reliable information, that the 
adoption is permissible in view of the child’s status concerning parents, relatives and guardians and that, if 
necessary, the appropriate persons concerned have given their informed consent to the adoption on the basis of 
appropriate counselling; 
(b) recognise that inter-country adoption in those States who have ratified or adhered to the International 
Convention on the Rights of the Child or this Charter, may, as the last resort, be considered as an alternative 
means of child’s care, if the child cannot be placed in a foster or an adoptive family or cannot in any suitable 
manner be cared for in the child’s country of origin; 
(c) ensure that the child affected by inter-country adoption enjoys safeguards and standards equivalent to those 
existing in the case of national adoption; 
(d) take all appropriate measures to ensure that, in inter-country adoption, the placement does not result in 
trafficking or improper financial gain for those who try to adopt a child; 
(e) promote, where appropriate, the objectives of this Article by concluding bilateral or multilateral arrangements 
or agreements, and endeavour, within this framework, to ensure that the placement of the child in another country 
is carried out by competent authorities or organs; 
(f) establish a machinery to monitor the well-being of the adopted child. 
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charter, may, as a last resort, be considered as an alternative means of a 

child’s care, if the child cannot be placed in a foster or an adoptive family or 

cannot in any suitable manner be cared for in the child’s country of origin.” 

(emphasis added.) 

 

61. As noted by the Supreme Court of Appeal in the present case,58 the wording is 

significantly stronger in the African Charter, speaking of inter-country adoption 

as a “last resort”. This places emphasis on the principle of subsidiarity. 

 

62. A further issue to note about Article 24(b) is that the usual subsidiary rule is 

preceded by words which appear to limit inter-country adoption to being 

permissible only in States that have ratified the UNCRC or the African Charter. 

This presumably was inserted to provide further protection, but could be 

interpreted to exclude countries that have not ratified. As all but two countries 

have ratified the UNCRC, this would exclude only the United States of 

America (a receiving country) and Somalia (potentially a country of origin). 

However, inter-country adoptions by citizens of the United States of America 

from African countries continue, particularly from Ethiopia, Liberia and 

Nigeria.59  

 

63. Article 24 (d) changes the wording of the Convention by inserting the word 

“trafficking”. The clause requires measures to ensure that placement does not 

result in trafficking or improper financial gain. This inclusion is helpful in itself, 

but its helpfulness is negated by the fact that the words “improper financial 

                                                 
58 Record vol 7 p 565 par [12]. 
59 Root p 333. Statistics provided by Root show that in 2005 US citizen’s adopted 441 children from Ethiopia, 183 
from Liberia and 65 from Nigeria. 
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gain for those who try to adopt a child” have replaced the words “improper 

financial gain for those involved in it”. This does not make sense, as the 

adopters rarely gain financially from adoption.60 The UNCRC wording in Article 

21(d) provides better protection. 

 

64. The African Charter provides an additional sub-article that does not appear in 

the UNCRC. In Article 24 (f) the Charter introduces a new obligation for States 

to provide the “machinery” to ensure the well-being of the adopted child. This 

is applicable to both domestic adoption as well as inter-country adoption. For 

the latter, however, it requires co-operation between States. The Hague 

Convention on Inter-country Adoption is the instrument that provides such 

“machinery”, via the route of international comity. 

 

Hague Convention on Intercountry Adoption61

 

65. The Hague Convention on Inter-country Adoptions goes much further than 

either the UNCRC or the African Charter in setting out clear procedures for 

inter-country adoption.  

 

                                                 
60 As scholar Michael Gose (The African Charter on the Rights and Welfare of the Child (2002) 110) remarks: “It is 
very seldom that an adoption will result in financial gain for those people who adopt a child. The real danger 
comes from persons who arrange adoption, namely the agents. These people could be tempted to neglect the 
interests of the child and to act out of purely financial interests. The agent is, however, not the person who is 
going to adopt the child. The agent is, therefore, not included in the narrow wording of the Charter of one employs 
a plain textual interpretation.” 
61 Prior to the 1993 Hague Convention on Inter-country Adoption there were two Conventions attempting to 
standardize and control inter-country adoptions: The Hague Convention on Jurisdiction, Applicable Law and 
Recognition of Decrees Relating to Adoption of 1965 and the European Convention on the Adoption of Children of 
1967. The UN responded to the growing number of abuses in the practice of inter-country adoption with the 
Declaration on Social and Legal Principles Relating to the Protection and Welfare of Children with Special 
Reference to Foster Placement and Adoption Nationally and Internationally of 1986. 
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66. The preamble to the Convention is considered very important for the 

interpretation of the Convention.62  The preamble begins by recognizing that a 

child should grow up in a family environment, in an atmosphere of happiness, 

love and understanding. It goes on to recall that States should take 

appropriate measures to enable children to remain in his or her family of 

origin.  

 

67. It further recognizes that inter-country adoption may offer the advantage of a 

permanent family to a child for whom a suitable family cannot be found in his 

or her State of origin. Here, once again, the preference for domestic solutions 

over inter-country adoptions is evident. 

 

68. The preamble then goes on to emphasize the necessity to take measures to 

ensure that inter-country adoptions are made in the best interests of the 

child63 and with respect for his/her rights, and to prevent the abduction, sale or 

trafficking of children. The preamble expressly takes into account other 

international instruments. 

 

69. The stated objects of the Convention are  

(a) to establish safeguards to ensure that inter-country adoptions take 

place in the best interests of the child and with respect for his or her 

fundamental rights as recognized in international law; 

                                                 
62 Explanatory Report on the 1993 Hague Intercountry Adoption Convention by G. Parra-Aranguren p 36. 
63 M Eschelbach Hansen and D Pollack “The Regulation of Intercountry Adoption” 2006 45 Brandeis Law Journal 
p 105, p 110: “The specific provisions of the [Hague] Convention are intended to encourage a more child-centred 
practice in intercountry adoption. The intent is to focus adoption practitioners on finding an appropriate placement 
for each waiting child and to limit the extent to which the practice of intercountry adoption focuses on the quest of 
prospective adopters to find a child”. 
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(b) to establish a system of co-operation amongst Contracting States to 

ensure that those safeguards are respected and thereby prevent the 

abduction, the sale of, of traffic in children; and 

(c) to secure the recognition in Contracting States of adoptions made in 

accordance with the Convention. 

 

70. Article 4 of the Hague Convention sets out the requirements for inter-country 

adoption from the perspective of the child or the “country of origin”. An 

adoption is only permissible if the “the competent authorities in the state of 

origin have determined (1) that the child is adoptable; (2) that efforts have 

been made to find suitable care for the child within the country of origin and 

that in inter-country adoption is the best option; (3) that if consent is required, 

such consent has been given freely with no coercion or compensation; (4) that 

the child (depending on age and maturity) fully understands and has 

consented to the adoption (not induced by payment or compensation). 64 

 

71. Article 5 details the responsibilities of the “receiving State”. The prospective 

adoptive parents must be found to be eligible and suitable to adopt, and if 

counselling is needed this must be provided. Another responsibility from the 

side of the receiving State is to ensure that the child will be authorized to enter 

and permanently reside in the State to which he/she is being moved. 

 

72. Articles 14 to 21 of the Hague Convention lay out the procedural requirements 

of inter-country adoption. The citizen of the receiving country must apply to the 

                                                 
64 The child also must make the decision without coercion or compensation. 
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Central Authority of his/her own State.65 If the Central Authority is satisfied that 

the applicant is suitable to adopt, then it will compile a comprehensive report 

and send this to the Central Authority of the country of origin from which the 

applicant wishes to adopt a child.66 If the Central Authority in the State of 

origin is satisfied that that the prospective adoptive parents are eligible and 

suitable to adopt, then they will forward a comprehensive report on an 

adoptable child to the Central Authority in the receiving country.67  

 

73. Both States must then secure permission for the child to leave the country of 

origin and travel to and remain in the receiving country.68 Both States have a 

responsibility to ensure that the final process is concluded, and that the child 

is taken to the receiving country, preferably in the company of the adoptive 

parents.69 

 

74. The co-operation between States continues throughout the adoption process, 

the emigration/immigration stage, and beyond. If it subsequently emerges that 

the placement is not in the best interests of the child, the States must co-

operate to find new placements or even return the child to the country of 

origin.70 

 

 

 

 
                                                 
65 Art 14 of the Hague Convention. 
66 Art 15 of the Hague Convention. 
67 Art 16 of the Hague Convention. 
68 Art 18 of the Hague Convention. 
69 Art 19 of the Hague Convention. 
70 Art 21 of the Hague Convention. 
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STATUS OF THE INTERNATIONAL INSTRUMENTS 

 

75. Section 39(1)(b) of the Constitution requires that when interpreting the Bill of 

Rights, a court must consider international law. Several sections of the Bill of 

Rights are under scrutiny in this matter. Section 233 provides further that 

when interpreting legislation, any court must prefer any reasonable 

interpretation of the legislation that is consistent with international law. In this 

matter, the provisions of the Child Care Act come under scrutiny. 

 

The United Nations Convention on the Rights of the Child and the African Charter 

 

76. South Africa ratified the Convention in 1995, and the courts have frequently 

referred to it in judgments.71 It is one of the most widely ratified treaties in the 

world, having been ratified by all countries except Somalia and the United 

States of America. The African Charter entered into force on 29 November 

1999. It came into operation in South Africa on 7 January 2000.72 All but 

fourteen of Africa’s fifty-three countries have ratified it. This shows 

overwhelming support for the Charter and its principles in Africa.73 

 

 

                                                 
71 In addition to Fitzpatrick the UNCRC was cited in: Grootboom v Oostenberg Municipality and Others 2000 (3) 
BCLR 277 (C); Jooste v Botha 2000 (2) SA 199 (T); Kirsch v Kirsch 1999 (4) SA 691 (C); Director of Public 
Prosecution, Kwa-Zulu Natal v P 2006 (3) SA 515 (SCA); Bhe and others v Magistrate, Khayelitsha, and others 
(Commission for Gender Equality as Amicus Curiae) 2005 (1) SA 580 (CC); Centre for Child Law and Others v 
Minister of Home Affairs 2005 (6) SA 50 (T). 
72 Lubbe v Du Plessis 2001 (4) SA 57 (C); Du Toit and Another v Minister of Welfare and Population Development 
and Others (Lesbian and Gay Equality Project as Amicus Curiae) 2003 (2) SA 198 (CC); De Reuck v Director of 
Public Prosecutions, Witwatersrand Local Division and Others 2003 (3) SA 389 (W); Bhe and Others v 
Magistrate, Khayelitsha, and Others (Commission for Gender Equality as Amicus Curiae 2005 (1) SA 580 (CC); 
Centre for Child Law v Minister of Home Affairs 2005 (6) SA 50 (T); South African Human Rights Commission and 
Another v President of the Republic and Another 2005 (1) SA 580 (CC); R v H and Another 2005 (6) SA 535 (C) 
73 Root p 328. 
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Hague Convention on Inter-country Adoption 

 

77. South Africa acceded to the Hague Convention on 21 August 2003. The 

Children’s Act will bring the Convention into full operation when the Act itself 

becomes operational, most likely in early 2008. 

 

78. The United States has also signed the Hague Convention, and although it has 

taken various steps towards accession and implementation it is not yet a 

party. The Convention will become operational between the two countries 

when both have fully implemented it, most likely during 2008. 

 

79. However, as explained by the amicus in written submissions to the High 

Court, the Special Commission on the Practical Operation of the Hague 

Convention has recommended that States should, as far as is practicable, 

apply the standards and safeguards of the Convention to the arrangements for 

inter-country adoption which they make in respect of non-Contracting states.74 

 

80. The Director General of the Department of Social Development has also 

drawn the courts attention to the fact that the Guide to Good Practice under 

the Hague Convention75 requires States parties to progressively implement 

the Hague Convention and to put interim measures in place to do so.76 

 

                                                 
74 Record pages 245 to 246 par 27. 
75 Draft Guide to Good Practice under the Hague Convention of 29 May 1993 on Protection of Children and Co-
operation in Respect of Intercountry Adoption: Implementation. It is hereafter referred to in the text as the Guide 
to Good Practice 
76 Affidavit of the Director-General p 12 par 25.8. 
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81. Article 18 of the Vienna Convention on the Law of Treaties imposes an 

obligation on signatory States that they refrain from defeating the object and 

purpose of a treaty.77 Sloth-Nielsen and Mezmur78 comment that “even if 

South Africa’s status as a State Party which has ratified the Hague 

Convention is dismissed because of the absence of domesticating municipal 

law to date, nevertheless as a signatory, South Africa has the obligation not to 

undertake any action that derails the spirit and purpose of the Hague 

Convention.” 

 

82. Although the Hague Convention has not been brought into full operation – due 

to the fact that chapter 16 of the Children’s Act has not yet been put into 

operation – its principles and provisions must be adhered to as far as 

possible. The practices and mechanisms that have been established by the 

interim Central Authority – as part of progressive implementation of the Hague 

Convention – likewise cannot be ignored. 

 

THE PRINCIPLES DISTILLED FROM THE INTERNATIONAL INSTRUMENTS 

 

83. Five key principles can be distilled from the international instruments. 

83.1. The best interests of the child; 

83.2. Subsidiarity; 

83.3. Non-discrimination; 

83.4. Establishing safeguards to prevent trafficking; and 

83.5. Comity between States. 

                                                 
77 Article 18 of the Vienna Convention on the Law of Treaties of 1969. 
78 J Sloth-Nielsen and B Mezmur “(Illicit) transfer by DG” 2007 (2) Law, Democracy and Development 
(forthcoming Nov 2007). The article is attached to the written submissions. 
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Each of these principles will be discussed in turn. 

 

84. Although each of these is discussed separately, the best interests of the child 

is the paramount consideration, and the other four principles all play a role in 

ensuring the best interests of all children. 

 

85. Although the applicants identify only three principles from the instruments,79 

they also make the point that the best interests of the child is of paramount 

consideration in adoptions. The difference in our approaches can be 

summarized as follows: 

 

85.1. The applicants are of the view that the best interest of the individual 

child is the predominant factor, the principles to be viewed in relation to 

the facts of the particular case. 

 

85.2. The view of the amicus is that the principles of subsidiarity, non-

discrimination, safeguards to prevent trafficking, and comity between 

States are all designed to ensure that inter-country adoptions are done 

in a manner that ensures the best interests of all children, that their 

rights are protected, and that the safeguards prevent trafficking in 

children. 

 

86. We do not leave the individual child’s interests out of the reckoning in this 

matter. What we propose is a solution that allows R’s best interests to be 

                                                 
79 Written submissions of the Applicants p 35 to 36 par 70. The applicants identify three key principles: best 
interests of the child, safeguards and subsidiarity. 
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given primacy in a manner that also ensures the protection of the best 

interests and rights of all children, and which keeps intact the integrity of inter-

country adoption by upholding the principles derived from international law. 

 

87. The principles of the international law are described immediately below, and 

the best interests of the child debate will be returned to in more detail later in 

the submissions. Best interests will there be explored within the context of the 

South African Constitution and the relevant case law. 

 

Best interests of the child 

 

88. The best interest of the child principle does not operate in the abstract. 

Specific provisions contained in the international instruments provide certain 

measures that aim to ensure that the best interests of children are ensured in 

conformity with their rights.  

 

Ensuring child is adoptable 

 

89. The first of these is ensuring that a child is adoptable. This involves checking 

whether the child is abandoned or orphaned, or if he or she has parents or 

family members, and that the necessary consents have been obtained. If the 

child is of sufficient age and maturity he or she must also freely give consent. 

If there is a period that must expire after the giving of consent, the child is not 

adoptable until the period has expired. These measures not only protect the 
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rights of the child, but also the rights of the biological parents and extended 

family members.80 

 

Matching with suitable parents 

 

90. The activity of matching the child with suitable parents is another of the 

measures that must be taken to ensure that the best interests of the child and 

his or her fundamental rights are protected.81 An important issue to note is that 

matching is something to be done by professionals.82 The Guide to Good 

Practice makes the following point: “Matching should not be done by the 

prospective adoptive parents. Parents should not visit an institution to pick out 

an appealing child or choose a child from photo lists. Matching should not be 

done by computer”.83 

 

Preserving Information 

 

91. A third measure to ensure the protection of the child’s best interests is that of 

preserving information.84  Both the long and short term interests of the child 

require every effort to be made collect and preserve as much information as 

possible about the child’s origins, background, family and medical history. 

Many adopted children, even when they become adults, express a deep need 

                                                 
80 See in general C Szenjner “Intercountry adoptions: Are the biological parents’ rights protected?” 2006 
Washington University Global Studies Law Review p 211. 
81 UNCRC Art 21(a) and African Charter Art 24(a). 
82 Hague Convention Art 29: “There shall be no contact between the prospective adoptive parents and the child’s 
parents or any other person who has care of the child until the requirements of Article 4, sub-paragraphs a to c, 
and Article 5, sub-paragraph a, have been met, unless the adoption takes place within a family or unless the 
contract is in compliance with the conditions established by the competent authority of the State of origin. 
83 Guide to Good Practice p 17 par 2.1(c). 
84 Art 30 of the Hague Convention. 
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to know their origins, and to revisit their communities and places of birth, often 

in search of birth parents or families.  

 

92. The general history of the child is relevant to his or her sense of identity and 

psychological well-being. The medical history could provide information 

relating a child (or adult’s) health status and possible treatment.  

 

93. The right of the child to obtain information about his or her or origins arises 

from the right to know his or her parents as provided for in Art 7(1) of the 

UNCRC. The rules for the preservation of records, the protection of 

information85 and the access to records vary from one country to another. The 

right of access in the Hague is provided “in so far as it is permitted by the law 

of that State”.86 

 

Counselling and post adoption services 

 

94. Counselling and post adoption services87 also form part of the protective 

measures provided by the instruments. These services are important to 

ensure the child’s adjustment into his or her new home or environment.  

 

95. The Hague Convention specifically provides for post adoption reports to the 

States of origin.88 If the placement is found not to be in the best interests of 

                                                 
85 Art 31 of the Hague Convention ensures that the information is used only for the purpose that it is gathered. 
86 Art 30(2) of the Hague Convention states that the child or his/her representative shall have access, in 
accordance with the laws of the country. The rights of birth parents also have to be factored into the equation. 
87 Art 24(f) of the African Charter; Art 9(c) of the Hague Convention. 
88 Art 20 of the Hague Convention. 
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the child, measures are required to find a new placement option or to return 

the child to the country of origin.89 

 

Subsidiarity 

 

96. The import of the principle of subsidiarity can be gleaned from the word itself–

the general rule is that inter-country adoption should be subsidiary to other 

appropriate forms of care in the child’s country of origin. The principle 

expresses a preference for domestic solutions over international ones. The 

importance of the principle of subsidiarity is reflected in the fact that it forms 

an integral part of the concept of inter-country adoption. In fact, nowhere in the 

international instruments does one find a description of inter-country adoption 

which is not intrinsically qualified by the principle of subsidiarity. 

 

97. The UN Declaration on Social and Legal Principles90 states at article 17 that 

“If a child cannot be placed in a foster or an adoptive family or cannot in 

any suitable manner be cared for in the country of origin, inter-country 

adoption may be considered as an alternative means of providing the child 

with a family.”(emphasis added) 

 

98. The UNCRC describes inter-country adoption as “an alternative means of 

child-care, if the child cannot be placed in foster care or an adoptive 

                                                 
89 Art 21 of the Hague Convention. 
90 “United Nations Declaration on Social and Legal Principles relating to the Protection and Welfare of Children, 
with special reference to Foster Placement and Adoption Nationally and Internationally” adopted by General 
Assembly resolution 41/85 of 3 December 1986. 
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family or cannot in any suitable manner be cared for in the child’s 

country of origin”.91 (emphasis added) 

 

99. The African Charter uses similar terminology in its description of inter-country 

adoption, but is more extreme: it describes inter-country adoption as a being 

“a last resort”.92 (emphasis added) 

 

100. Even the Hague Convention, which is the instrument that goes the furthest to 

promote and facilitate inter-country adoption, includes the following its 

preamble: 

“Recognizing that inter-country adoption may offer the advantage of a 

permanent family to a child for whom a suitable family cannot be found in 

his or her State of origin”. (emphasis added) 

 

101. The Guide to Good Practice 93 describes subsidiarity as follows: 

“’Subsidiarity’ means that States Party to the Convention recognize that a child 

should be raised by his or her birth family or extended family whenever 

possible. If that is not possible or practicable, other forms of permanent care in 

the country of origin should be considered. Only after due consideration has 

been given to national solutions and it is clear that the child cannot in any 

suitable manner be cared for in his or her country of origin, should inter-

country adoption be considered, and then only if it is in the child’s best 

interests. Inter-country adoption may serve the child’s best interests if it 

provides a permanent family for the child in need of a home.” 

                                                 
91 Art 21 of the UNCRC. 
92 Art 24 of the African Charter. 
93 Guide to Good Practice p 15 to 16 par 2.1.1. 
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102. In Fitzpatrick, the court defines subsidiarity in footnote 13 on page 430 of the 

judgment as “the principle that inter-country adoption should considered 

strictly as an alternative to the placement of a child with adoptive 

parents who reside in the child’s country of birth”.  

 

103. Goldstone J goes on to point out, in footnote 33 on page 433 of judgment, that 

“Although no express provision is made for the principle of subsidiarity in our 

law, courts would nevertheless be obliged to the principle into account, when 

assessing the “best interests of the child”, as it is enshrined in international law 

and specifically article 21(b) of the Children’s Convention”. 

 

104. In Fitzpatrick the court also held, in an effort to demonstrate that the Child 

Care Act provided sufficient protections to satisfy international law standards 

and that the concerns underpinning the principle of subsidiarity would be dealt 

with by section 40 of the Child Care Act.94 Section 40 deals with matching 

race and culture, but does not, with respect, give full effect to the subsidiarity 

principle. This aspect of the judgment has been criticized a recent journal 

article.95  

 

105. There is a link between subsidiarity and “matching”, in that one of the reasons 

why domestic solutions are preferred over international ones, is that children 

                                                 
94 Minister of Welfare and Population Development v Fitzpatrick p 433 par [32]. 
95 A S Louw “Intercountry Adoption in South Africa: Have the fears become fact?” 2006 3 De Jure  503. The 
article deals with the issue of subsidiarity in some detail, pages 516 to 520. T L Mosikatsana 
“www.buyababy.com: Inter-country Adoption” (2003) 1 South African Law Journal 103. 
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are able to stay in their countries of origin and thus are more likely to remain in 

their own families or communities sharing the same race, culture and religion. 

 

106. Subsidiarity is not a passive principle. It requires steps to be taken to establish 

whether there are any other suitable local placement options, such as whether 

there are any appropriate prospective adoptive parents in the country of origin. 

 

107. Subsidiarity is part of the basic understanding of inter-country adoption. It 

must therefore be seen as a pre-requisite for inter-country adoption in the 

normal course of events. The general rule is as follows: It is only if steps have 

been taken to investigate possible local placements, and no suitable persons 

are available to adopt the child , foster the child (for example in a kinship 

arrangement) or provide other suitable care, that it is then permissible to move 

to an inter-country adoption. 

 

108. There will be some situations where subsidiarity is not a pre-requisite. The 

facts in the case of Fitzpatrick present such a situation. The child had lived 

with Mr and Mrs Fitzpatrick in foster care. Realising that they could not adopt 

him, they allowed him to be transferred to other foster parents as a step 

towards securing him a more permanent placement. This did not work as the 

child did not settle, and he was transferred back to the Fitzpatricks. The child 

had become strongly bonded with them, having lived with them for 2 years at 

the time when the case went to court. 

 

 44



109. In a case like Fitzpatrick, where there is a strong bond and the child has been 

living with the family, subsidiarity can no longer be seen as a pre-requisite to 

adoption of the child by that family. The best interests of the child require that 

he remain in the loving family he is already living with. 

 

110. However, in a “classic” case of inter-country adoption, this would not occur, as 

the prospective adoptive parents and the child do not meet prior to the 

matching being done by the competent authorities. In the “classic” scenario, 

satisfaction of the subsidiarity requirement is seen as a pre-requisite. The 

sending state Central Authority must be satisfied that steps have been taken 

to find suitable alternative care in the country of origin, before indicating that it 

has no objection to the inter-country adoption route being taken. 

 

111. The efforts that should be made are not clearly spelt out in the Hague 

Convention. However, it is submitted that the efforts should be reasonable, 

and must be time-limited. It is important that children be made available for 

adoption at the youngest age possible, as this will not serve the best interests 

of the child.  

 

112. In South Africa the current practice is a period of 60 days must elapse from 

when the child becomes “adoptable”, during which efforts to find suitable local 

placements are undertaken. These efforts include networking with other 

agencies that do inter-country adoptions.  
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113. The applicants’ argument makes the point that best interests will always win 

out over subsidiarity, and that subsidiarity does not represent a strict 

hierarchical preference. It is true that the best interests of the child are the 

paramount consideration in inter-country adoption, and the principle of 

subsidiarity is aimed at protecting the best interests and rights of all children 

generally.  

 

114. It is also possible, however, for the best interests of the individual child to 

displace the importance of subsidiarity in certain circumstances, such as those 

in the Fitzpatrick case. The application of subisidiarity and best interests to the 

facts of R’s case will be explored later in these submissions. 

 

Non-Discrimination 

 

115. Article 21(c) of the UNCRC96 is the source of the principle of non-

discrimination.97 It requires contracting states to ensure that “the child 

concerned by inter-country adoption enjoys safeguards and standards 

equivalent to those existing in the case of national adoption”. 

 

116. This indicates that ideally, inter-country adoptions should be channelled 

through the same procedures as national adoptions. If other procedures were 

                                                 
96 Art 24(c) of the African Charter is virtually identical. 
97 Guide to Good Practice p 16 :”The principle of non-discrimination in the 1993 Hague Convention derives from 
Article 21(c) of the Convention on the right of the Child”. 
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to be used, the safeguards and standards offered by the process would have 

to be equivalent.98 

 

117. If the category of children being adopted by local adopters is treated differently 

from the category of children being adopted by foreign adopters, then this 

amounts, under the UNCRC, to a breach of the non-discrimination principle. 

 

118. Such a breach is also apparent between the category of children being 

adopted by foreign adopters using the process via the children’s court, and the 

category of those children being “adopted” by foreign adopters via the process 

of a custody and guardianship order from the High Court. This breach of the 

non-discrimination principle, under South African law, is arguably a breach of 

the right for all children to be treated as equal before the law, and to have 

equal protection and benefit of the law.99  

 

119. Heher JA, in his dissenting judgment in the Supreme Court of Appeal, seems 

to have recognized the importance of the non-discrimination principle, and he 

found himself constrained by it to say that if custody and guardianship 

applications aimed at adoption of a child in a foreign country were to be 

pursued in the High Court, such court would have to apply and uphold the 

same standards and safeguards as those provided in adoption proceedings in 

the children’s court. 

 
                                                 
98 An interesting analogy appears from the English case In re C (A Minor)(Adoption: Illegality) [1999] Fam 128. 
The United Kingdom is a receiving country and have set up procedures for inter-country adoption to ensure that 
children being adopted by Britons enjoy the same protection as domestic adoptions. The court specifically states: 
[T]here can be no question of operating a two-tier adoption service, applying a lower standard to overseas 
adoptions”. (p140) See also In re R (A Minor)(Inter-country Adoptions) [1999] 4 All ER 1015. 
99 Section 9(1) of the Constitution. 
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120. Later in these submissions it will be argued that the procedural routes are not 

equivalent, and that the children’s court route provides superior protection for 

the best interests of the child, both in its process and its outcome. 

 

Safeguards to prevent trafficking 

 

121. One of the objects of the Convention is to “establish a system of co-operation 

amongst Contracting States to ensure that safeguards are respected and 

thereby prevent the abduction, sale of, or traffic in children. 

 

122. One of the key measures for the prevention of trafficking is the inclusion of 

provisions in the international instruments that prevent improper financial or 

other gain.100 Control over and regulation of the financial aspects of the inter-

country adoption process is something that must be done by State 

authorities.101   

 

123. Families and children also need protection from “more subtle forms of 

exploitation”.102 These might be payments in kind or offers for other family 

members to benefit by travelling to the receiving country or being given 

access to educational opportunities. The Hague Convention also includes 

measures to prevent undue pressure on, or coercion, inducement or 

solicitation of birth families to relinquish a child. 

 
                                                 
100 Art 21(d) of the UNCR. The provision in the African Charter (Art 24 (d)) mentions trafficking but is weaker on 
the issue of financial gain. Art 8 of the Hague Convention Art 8 state that Central Authorities must prevent 
improper financial or other gain. 
101 International Social Services/ International Reference Centre for the Rights of Children Deprived of the Family 
“Reflections on the costs of intercountry adoption” Monthly Review, No’s 72-73 November-December 2004.  
102 Guide to Good Practice p 18 par 2.2.1. 
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124. Strict rules need to be in place regarding a child leaving a country in the 

company of non-related persons. Where a child has been adopted in the state 

of origin, this is usually not a problem, because the child is then deemed to be 

the child of the adoptive parents, and identification documents will already 

reflect the name change. The Hague Convention requires permission to be 

sought for the removal of the child from one country to another early in the 

process of adoption. 

 

Comity between States 

 

125. All of the international instruments refer to the importance of bilateral or 

multilateral arrangements. One of the three objects of the Hague Convention 

is to establish a system of co-operation amongst Contracting States.103 

 

126. Sloth-Nielsen and Mezmur forcefully argue that inter-country adoption is a 

rightful concern of public authorities.104 They make the point that inter-country 

adoption differs from certain other areas of private international law in that it is 

not purely a matter for private legal regulation. They provide numerous 

examples of provisions in the Hague Convention that are “supportive of an 

extensive regulatory interest in, and oversight of, the process of inter-country 

adoptions as a matter of concern for the executive authorities, rather than 

private interests”.105 

 

                                                 
103 Article 1(b). 
104 Sloth-Nielsen and Mezmur p 10. 
105 Supra 11. 
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127. Sloth-Nielsen and Mezmur criticize both the majority and minority judgements 

in the Supreme Court of Appeal in this case, making the point that the 

principles of comity and co-operation were accorded little or no attention.106 

 

128. This court has recognized the importance of comity between States. In 

Sonderup v Tondelli and Another 2001 (1) SA 1171 this court examined the 

Convention on Civil Aspects of International Child Abduction (1980). The 

appellant argued that the Convention is unconstitutional in that it obliges the 

courts to act in a manner which does not recognize the paramountcy of the 

best interests of the child. In conducting a section 36 analysis of the 

Convention, Goldstone J considered the importance of the purpose of the 

limitation. He said: “the Convention is intended to encourage comity between 

States parties to facilitate co-operation in cases of child abduction across 

international borders. These purposes are important, and are consistent with 

the values endorsed by an open and democratic society”.107 

 

FORUM, PROCEDURE AND OUTCOME 

 

129. It is trite law that the High Court has inherent jurisdiction as upper guardian of 

all minors to decide matters of custody and guardianship. It is common cause 

that the children’s court has sole jurisdiction in adoption matters.108 

 

130. The applicants frame one of the main issues on appeal as the High Court’s 

inherent jurisdiction as upper guardian of all minors to hear an application for 

                                                 
106 Supra 15. 
107 2001 (1) SA 1171 p 1185, par [21]. 
108 Written submissions of the Applicant p 18 par 33. 
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sole custody and sole guardianship of a child even if it is made with a view to 

adopt the child in a foreign country.109 The applicants argue that the majority 

decision of the Supreme Court of Appeal has the effect of limiting or ousting 

the inherent jurisdiction of the High Court to hear applications for custody and 

guardianship when it is with a view to conclude an adoption in a foreign 

country.110 

 

131. We submit that the judgment does not limit the inherent jurisdiction of the High 

Court as upper guardian of all minors. The majority judgement of Theron AJA 

recognised that what the applicants were in fact trying to achieve was an inter-

country adoption and that the High Court would be facilitating an inter-country 

adoption if it granted an order for custody and guardianship.111 Ponnan JA, in 

a concurring judgment, states that “the court was therefore asked in effect to 

grant an adoption order to foreign nationals. This is could not do”.112 

 

132. The question is rather whether inter-country adoptions should be facilitated 

through the High Court with a custody and guardianship order or achieved 

through the process via the children’s court and whether prospective foreign 

adopters have a choice between either of these two processes.  

 

133. The applicants contend that an application for sole custody and guardianship 

must be considered by the High Court and that the court may grant such an 

                                                 
109 Written submissions of the Applicant p 5 par 31.1. 
110 Written submissions of the Applicant p 10 par 13.9. 
111 Record vol 7 p 560 par [4]. 
112 Record vol 7 p 601 par [82]. Ponnan JA also point out at par [83] that South African adoptive parents seeking 
an adoption order are obliged to approach the children’s court whereas the route via the High Court allows foreign 
adoptive parents to avoid that stricture. 
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order as long as the court is satisfied that all the requirements, principles and 

international law relating to inter-country adoption have been adhered to.113  

 

134. The applicants therefore recognise that such an application is inherently 

different from an application for custody and guardianship in the ordinary 

sense in that it requires a different burden of proof.  

 

135. An application for custody and guardianship does not – and cannot – ask for 

an adoption order. An application of this nature calls for the High Court to 

consent to the permanent removal of the child from South Africa to a foreign 

country with the ultimate aim of concluding an adoption and severing all ties 

with South Africa. Article 2 of the Hague Convention draws within its ambit the 

removal of a child from the country of origin to the receiving state for the 

purpose of an adoption in the receiving state. 

 

136. The applicants’ argument therefore implies that foreigners may elect to effect 

an inter-country adoption either by way of an application for custody and 

guardianship with a view to conclude the adoption in the foreign country or by 

applying to adopt the child in South Africa through the process via the 

children’s court as put in place by the Department.114 

 

137. We submit that prospective adopters may not elect how they are going to 

achieve an inter-country adoption. Inter-country adoptions must be done 

                                                 
113 Written submissions of the Applicant p5 par 13.1 and p 50 to 51 par 102. 
114 Written submissions of the Applicant p6 par 13.2. 
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according to the process via the children’s court as set out by the Department 

for the following reasons: 

 

137.1. There is an existing, functioning process for inter-country adoption via 

the children’s court and the children’s court has sole jurisdiction to hear 

adoption matters. 

 

137.2. Achieving an inter-country adoption by applying for a custody and 

guardianship order in the High Court is procedurally less protective that 

the process via the children’s court and breaches the principle of non-

discrimination. 

 

138. These issues will now be considered in more detail. 

 

SOLE JURISDICTION OF THE CHILDREN’S COURT 

 

139. This court decided in Fitzpatrick that the appropriate process for an inter-

country adoption is that set out in the Child Care Act via the children’s court. 

“It is the children's courts that are charged with overseeing the well-being of 

children, examining the qualifications of applicants for adoption and granting 

adoption orders.”115 The court came to this conclusion even though the court 

had the option of upholding the sole custody and guardianship order granted 

by the High Court. This would have permitted the Fitzpatricks to remove the 

child from South Africa.116 

                                                 
115 Minister of Welfare and Population Development v Fitzpatrick p 433 to 434 par [30] to [34]. 
116 Fitzpatrick and Others v Minister of Social Welfare and Pensions 2000 (3) SA 139 (C). 
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140. In accordance with this decision as well as South Africa’s obligations in terms 

of the Convention and international law, it appears that the Department has 

taken steps to progressively implement the Convention by putting in place 

structures and procedures for inter-country adoptions to take place via the 

children’s court.117 Part of the accepted procedure requires that the foreign 

adoptive parents must finalise an adoption of the child in the children’s court 

before they will be allowed to remove the child to their own country.118  

 

EQUAL PROTECTION AND SAFEGUARDS 

 

141. The amicus submits that allowing inter-country adoption to be achieved via the 

custody and guardianship route breaches the non-discrimination principle, for 

the group of children subject to these applications The discussion below 

details that the process of applying for sole custody and guardianship with a 

view to adopt in a foreign country does not provide protection for the child 

equivalent to the protection and safeguards in the process via the children’s 

court. Applying for custody and guardianship in the High Court affords the 

child less protection both in the procedure that is followed and in the outcome 

it achieves.  

 

 

 

 

                                                 
117 Affidavit of the Director-General p 6 par 16 and p 8 par 21 to 27. 
118 Affidavit of the Director-General p 25 par 45. 

 54



Procedure 

 

142. The High Court may regulate its own process and some of the apparent 

deficiencies may be overcome by a presiding judge making certain orders and 

requiring particular information. However, the protective procedures and 

safeguards lacking in the process in an application to the High Court are 

inherently and automatically part of the process via the children’s court.119 

One example is the active involvement of a child protection organisation or a 

state social worker in the children’s court process. 

 

143. There is no procedure for the automatic participation of a child protection 

agency in the High Court.  

 

144. If the High Court is asked to ensure that applicants have complied with all the 

standards and safeguards applied in the process for inter-country adoption via 

the children’s court it would not only have to familiarise itself with the relevant 

law but also with guidelines and procedures followed in normal social work 

practice in the process via the children’s court.120 Commissioners are not only 

trained and experienced in adoption matters but are also familiar with 

accepted social work practice. Commissioners are also aware of the 

Department’s policies and guidelines. 

 

 

 

                                                 
119 Affidavit of the Director-General p 23 to 25 par 40 to 46. 
120 Affidavit of the Director-General p 22 to 23 par 39. 
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Lack of state involvement 

 

145. Inter-country adoption is not a matter of private legal regulation and a 

fundamental aspect missing in custody and guardian applications is state 

involvement.121 Custody and guardianship applications with a view to adopt in 

a foreign country can be obtained without the knowledge, supervision or 

approval of a state authority and does not comply with the principles and 

requirements of the Convention.122 

 

146. The Department, as representative of the state, has put in place structures 

and mechanisms to effect inter-country adoptions and has specific functions to 

perform at various stages of the process. These structures and mechanisms 

operate to safeguard and protect the best interests of the child in both 

procedure and outcome. The functions performed by the Department must 

also be viewed in the context of a system of co-operation amongst Convention 

states to ensure that safeguards are respected.  

 

147. The functions performed by the state throughout the process via the children’s 

court, are not performed in an application for custody and guardianship in the 

High Court. In fact, unless the court or the applicants join the Department, 

they will be unaware of the application and the removal of the child from the 

country.  

 

                                                 
121 Sloth-Nielsen and Mezmur p 11. 
122 Sloth-Nielsen and Mezmur p 8. 
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Subsidiarity 

 

148. The principle of subsidiarity is an integral part of inter-country adoption and 

mechanisms to ensure compliance with the principle must form part of a 

functioning inter-country adoption system. 

 

149. When a child protection organisation identifies a child as available for inter-

country adoption, the managing social worker must submit a report to the 

Department before it may move ahead with an inter-country adoption.123 

 

150. In order to prove compliance with the subsidiarity principle, the report must 

include a detailed description of the steps the social worker took to find a 

suitable local placement for the child including what networking was done with 

other adoption organisations to find a local placement for the child.  

 

151. If the Department is satisfied with the report it will issue a letter stating that it 

has no objection to the child being made available for inter-country 

adoption.124 

 

152. In an application for custody and guardianship a report is commissioned and 

paid for by prospective foreign adopters who have selected a child they want 

                                                 
123 Affidavit of the Director-General p 24 par 43 State Affidavit. The report by the social worker includes a 
thorough background investigation of the child’s family background. If the child has been abandoned the report 
must set out that all reasonable steps were taken to locate the child’s parents or extended. If the child has parents 
or family, they must have provided the necessary written consent to the adoption after having the effects of the 
adoption fully explained to them. 
124 Affidavit of the Director-General p 25 par 44. 
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to adopt. The report will be compiled by a private social worker and is in our 

view not sufficient proof of compliance with the principle of subsidiarity.  

 

153. A commissioned private social worker is not likely to investigate whether there 

are more suitable domestic placements for the child – this would invariably be 

in direct contradiction with her mandate – but is likely to only investigate the 

narrow question of whether it will be suitable to place the selected child with 

the prospective foreign adopters. 

 

154. If, hypothetically an independent social worker could be appointed by the High 

Court, the court would have to request the social worker to conduct a much 

broader investigation, including an investigation into the availability of local 

placements for the child. This should be done before the child is made 

available for inter-country adoption as is the procedure followed by the 

children’s court. 

 

155. Resolving the question of subsidiarity prior to a child being made available to 

foreign adoptive parents prevents the inevitable heartache and 

disappointment that would be experienced by applicants should such an 

investigation find that there are suitable local placements available for the 

child. 

 

156. A presiding judge in the High Court could hypothetically request that the 

applicants obtain the letter of no-objection from the department or the 

applicants may include such a letter – if it can be obtained from the 
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Department – out of their own accord. It is, however, not automatically part of 

the process and is not a requirement for a custody and guardianship order in 

the normal course. It is therefore likely that there will be no evidence before 

the court of compliance with the principle of subsidiarity apart from a report by 

a private social worker. 

 

Independent social worker 

 

157. In the process via the children’s court there is no contact between the child’s 

managing social worker and the prospective foreign adoptive parents. This 

ensures the independence of the social worker which is essential to proper 

inter-country adoption practice.125 

 

158. An independent social worker would firstly take steps to establish whether a 

child is adoptable. When a child is adoptable, an independent social worker 

investigates which available placements would be in the best interest of a 

child as opposed to a commissioned investigation into whether the child can 

be placed with pre-elected adoptive parents.  

 

159. It is clear from the discussion above that a report commissioned by 

prospective foreign adopters cannot be regarded as independent both 

because they have paid for the report and because of the private social 

worker’s brief. It is impossible for an independent social worker from the 

Department or an accredited adoption agency, to be involved in a custody and 

                                                 
125 Art 29 of the Hague Convention. 
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guardian application since there is no mechanism in the High Court which 

allows for the appointment of a social worker to conduct such an 

investigation.126  

 

160. A children’s court seized with an inter-country adoption can trust that the 

report from a receiving country about the adoptive parents was properly 

compiled by an independent social worker, employed by an accredited 

adoption agency in the receiving country.127 Prospective foreign adopters are 

screened by the competent authority in their country of origin to determine 

whether they are suitable adoptive parents before their wish to adopt a child 

from South Africa is conveyed to an adoption agency in South Africa 

 

161. In an application for custody and guardianship the applicants are free to use 

an adoption agency of their choice. It is not an independent assessment since 

the report will be commissioned and paid for by the prospective foreign 

adopters. Unless the court of its own accord takes steps to verify the 

information provided by the applicants, it will have to take on faith that the 

agency compiling the report in the receiving country is a credible and 

accredited adoption agency. 

 

 

 

 

                                                 
126 The Family Advocate has the authority to appoint a social worker to conduct an investigation. However, the 
mandate of the Family Advocate is limited to divorce matters and applications by natural fathers of children born 
out of wedlock. The court would not be able to request the assistance of the Family Advocate. Mediation in 
Certain Divorce Matters Act 24 of 1987. See also Sloth-Nielsen and Mezmur p 8. 
127 Art 15(1) of the Hague Convention; Affidavit of the Director-General p 23 par 40. 
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Inquisitorial process of the children’s court 

 

162. A further advantage of following the process via the children’s court is the 

inquisitorial procedure followed in the children’s court. The procedure in the 

children’s court is less formal than in ordinary courts and the court may 

convene in any suitable room other than a court room.128 When it becomes 

necessary to hold a hearing in an adoption matter,129 parties to the 

proceedings have the same rights as parties in a civil action in the 

magistrate’s court in respect of examining witnesses, adducing evidence and 

addressing the court.  

 

163. However, the children’s court’s role in adoption hearings is inquisitorial in 

nature. The court may summons any person a witness and may examine the 

witness or any other person present in court although not summonsed. The 

court may also cross-examine any person summonsed by a party to the 

proceedings.130 

 

164. In an application the matter is decided on the papers presented to the court 

and the court is bound to make a decision based on the evidence presented 

on the papers.  

 

 

 

                                                 
128 Section 8(1) of the Child Care Act. See also S Human “Adoption” in C J Davel (ed) Introduction to Child Law in 
South Africa (2000) p 104. 
129 Regulation 21 provides that a hearing may be convened in situations where the commissioner cannot grant an 
adoption order based on the report of the social worker or when the adoption application becomes opposed. 
130 Regulation 4 to the Child Care Act. 
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Privacy 

 

165. Children’s court proceedings are confidential and the identity of a child who is 

or was concerned in children’s court proceedings may not be published.131 

There is no statutory provision protecting the identity of a child in an 

application for custody and guardianship of this nature. 

 

166. Reports and documents pertaining to an adoption are confidential in the 

children’s court. No person may inspect the papers or publish any information 

without the express permission of the commissioner. Papers filed in High 

Court proceedings are part of the public record and may be inspected and 

published by any person.132 

 

167. Proceedings in the children’s court are held in camera and no person may be 

present unless that person’s presence is necessary in connection with the 

proceedings of the court.133 High Court proceedings are open to the public. 

The presiding judge may order that the hearing be held in camera but it is not 

automatically part of the process and would depend on the presiding judge 

recognising the need for proceedings to be held in camera. 

 

                                                 
131 Section 8(3) of the Child Care Act: No person shall publish in any manner whatever any information relating to 
proceedings in a children’s court which reveal or may reveal the identity of any child who is or was concerned in 
those proceedings: Provided that the Minister or the commissioner who presides or presided at those proceedings 
may authorise the publication of so much of the said information he may deem fit if the publication thereof would 
in his opinion be just and equitable and in the interest of any particular person. 
Section 8(9): Any person who publishes any information in contravention of subsection (3) or contrary to any 
authorisation under subsection (3) shall be guilty of an offence. 
132 According to the Guide to Good Practice states must ensure that their implementing measure contain 
safeguards to preserve the confidentiality of information about the adoptive parents and the child; p 81 par 8.1.3. 
133 Section 8(2) of the Child Care Act: Legal representatives of persons concerned with the proceedings may be 
present and the commissioner may grant permission for persons to be present. 
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Consent 

 

168. One of the fundamental requirements of domestic and inter-country adoption 

is free and informed consent from the biological parent.134  

 

169. Article 29 of the Hague Convention creates a safeguard to ensure compliance 

with this requirement:135 There may be no contact between the prospective 

adoptive parents and the biological parents, any other person who cares for 

the child or any person who has to make a determination about the placement 

of the child. This “contact free rule”, read with the international law provisions 

prohibiting improper financial or other gain create an essential safeguard to 

ensure that families and children are protected from “more subtle forms of 

exploitation” as well undue pressure on, inducement or solicitation of birth 

families to relinquish a child.136 

 

170. If the process of inter-country adoption through the children’s court is followed, 

the managing social worker ensures that the necessary consent was properly 

obtained from the child’s biological parents and there is no contact between 

the biological parents and the prospective adoptive parents. The social worker 

also provides the necessary counselling to the consenting parent as required 

by article 4(c)(1) of the Convention. 

 

171. In a High Court application the applicants would have to satisfy the court that 

the child has been abandoned and that all reasonable steps were taken to 

                                                 
134 Art 4(c)(1), (2) and (3).  
135 Art 8 and 29 of the Hague Convention. Guide to Good Practice p 57 par 6.2.5. 
136 Guide to Good Practice p 18 par 2.2.3 and p 53 par 6.2.2.1. 
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locate them or that the biological parents have consented to the adoption. It is 

the applicants themselves who will have to obtain consent from the biological 

parents. 

 

172. There is no mechanism in the High Court to ensure that consent was given 

freely, uninfluenced and fully informed. The court is dependant on the 

evidence presented by the applicants. Although the issue of consent is not 

applicable in the present case, it must be recognised that the lack of protective 

mechanisms in the High Court creates a myriad of dangers of fraud and 

exploitation. 

 

173. The Child Care Act provides that a final order of adoption may not be granted 

until the 60 day period, during which the child’s biological parents may 

withdraw their consent, has expired.137 According to Departmental policy a 

child will only become available for inter-country adoption 60 days after 

consent is given.138 It is in the best interest of child and the adoptive parents 

that there is certainty that the inter-country adoption may go ahead. 

 

174. The process proposed by the applicant to approach the High Court for custody 

and guardianship circumvents the 60 day waiting period. The parents or family 

of the child may be unaware of the application, the order may be granted 

without their knowledge and the family will have no remedy once the child has 

left the country.139 

 

                                                 
137 Section 18(9) read with 18(8) of the Child Care Act. 
138 Affidavit of the Director-General p 24 par 42.2. 
139 See below at par 184-189. 
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Outcome 

 

175. The discussion in paragraphs (?) highlight some of the safeguards required for 

inter-country adoptions which are inherent in the procedure followed in the 

process via the children’s court and lacking in the procedure when applying for 

a custody and guardianship order in the High Court. Taken together these 

safeguards ensure an eventual placement that is in best interest of the child.  

 

176. Moreover, the outcome when following the route via the children’s court has 

profound benefits for the child. 

 

Status of the child 

 

177. Consequences of a custody and guardianship order as opposed to an 

adoption order: 

 

177.1. When an adoption order is granted the child’s placement becomes 

permanent and the child is deemed in law to be the child of the 

adoptive parent as if the child was born of that parent.140 The child’s 

status within the family is secure and certain. The adoptive parents 

attain full parental responsibilities and rights with regard to the child 

including but not limited to custody and guardianship. The child gains 

rights vis a vis the adoptive parents and the adoptive relatives, for 

instance rights to intestate succession and maintenance. 

                                                 
140 Section 20 (2) Child Care Act. 
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177.2. Custody and guardianship are only two aspects of parental 

responsibilities and rights. A custody and guardianship order therefore 

does not create the same binding relationship between the child and 

the applicant encompassing the full range of rights and responsibilities 

inherent in the parent-child relationship. 

 

177.3. An order of adoption terminates all right and obligation between child 

and the child’s biological parents and relatives.141 This adds to legal 

certainty for both the child and the adoptive parents. A custody and 

guardianship order confers rights on the applicants but it does not 

terminate the rights and responsibilities between the child and the 

child’s parents and family. 

 

178. Status of the child in the receiving country: 

 

178.1. Co-operation between states is essential throughout the inter-country 

adoption process to ensure that the child may safely leave South Africa 

and travel to the receiving state. If the process via the children’s court 

is followed the child will legally be regarded as the adoptive parent’s 

child in the sending and receiving country.142 This process further 

guarantees that there will be no difficulties in obtaining the necessary 

                                                 
141 Section 20(1) Child Care Act. 
142 Art 21 and 23 of the Hague Convention. 
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documentation for the child during the immigration stage and the child’s 

status as a citizen of the receiving country is secure.143  

 

178.2. If a child is removed to a foreign country with a custody and 

guardianship order, it is not certain that an adoption will be finalised in 

the foreign country. The High Court will have relinquished its 

jurisdiction and will have no power to assist the child. There is a danger 

that child may not be able to obtain the necessary visa to leave South 

Africa.144 Another danger is that the child’s status may become 

uncertain in the foreign country and the child could be deported. 

 

Preservation of information 

 

179. Measures to preserve information regarding the adoption is required by the 

Convention to safeguard the best interest of the adopted child and such 

measures are inherent in the concluding and registering of an adoption. The 

state’s responsibility is firstly to preserve any information they have about the 

child and his or her origins and secondly to ensure the child has access to that 

information to effectively protect the child’s right to information about his 

parents.145  

 

180. Immediately after an order of adoption is granted, information regarding the 

child and the prospective adoptive parents including the adoption order and 
                                                 
143 Once a certificate of compliance in terms of sec 23 of the Hague Convention has been issued the child is 
guaranteed citizenship in the receiving country. Draft Guidelines for Inter-country Adoption, Nov 2006, 
Department of Social Development p 18. 
144 Affidavit of the Director-General  par 73.2 and annexure to the affidavit marked VM 6. 
145 Art 30 of the Hague Convention. Guide to Good Practice page 80 par 8.1. A child’s right to information about 
his or her origin derives from the child’s right to know his or her parents in terms of article 7(1) of the CRC. 
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the minutes of the children’s court proceedings is submitted to the Central 

Authority who will register the adoption. This allows for the archiving of 

information so that both children and biological families can trace one another 

at some later date.  

 

181. Where guardianship orders are granted by the High Court, no such 

information is centrally recorded, and no information is archived in South 

Africa.  

 

Post-adoption services 

 

182. If an adoption is concluded in the children’s court prior to removal of the child, 

the accredited agency in the receiving state will provide post-adoption 

services. The agency in the receiving state must submit follow-up reports to 

the child protection organisation that facilitated the adoption in South Africa for 

a minimum of two years following the adoption.  

 

183. There is no mechanism in the High Court that allows the High Court to follow-

up on the progress regarding the adoption of the child in a foreign country. 

Once the order is granted allowing the child to be removed from the country, 

the High Court relinquishes its authority as upper guardian of that child. 
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Dangers of High Court process 

 

184. The facts of the current case do not in themselves highlight all the dangers of 

following the route of the application for sole custody and guardianship instead 

of the route of the children’s court for adoption. This is because R is 

abandoned child, and it is common cause there are no known family members 

that will be affected by her removal from the country. 

 

185. The facts of another case, which come to light in various portions of the 

record, are far more instructive with regard to the needs for safeguards.  In 

that case,146 the applicants, Mr and Mrs Weber (who had 5 children of their 

own including two adopted children with special needs)147 sought an order for 

sole custody and guardianship in respect of four children: Nosibusiso Kubeka, 

Buti Nkhosi, Vannessa Nkhosi and Lebogang Nstidisang.148  

 

186. This order appears in the record.149 This initial order by Satchwell J, granted in 

motion court on December 2004, was subsequently set aside on a temporary 

basis by the same judge, when the 5th Respondent, Agape Children’s Centre, 

brought an application to show that three of the children still had biological 

parents in South Africa.150  

 

187. Advocate Barry Skinner’s memorandum to Goldblatt J explains that the order 

was finally set aside in relation to two of the children (Buti and Vanessa) when 

                                                 
146 Witwatersrand Local Division case no 2004/30182. 
147 Newspaper article in The Sunday Independent, December 18, 2004, see transcript in the record, vol 6 at 466. 
148 See the order, record vol 6 p 486. 
149 Record vol 6 p 486 to 487. 
150 The Centre for Child Law acted as the legal representatives for the Agape Street Children’s Shelter. 
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the biological mother of the children came to know of the matter and 

contended that the order should not be granted.151  

 

188. At the time of the initial application in that matter it was alleged that the mother 

of the children Vanessa and Buti Nkosi had deserted them and that they 

should be declared to be abandoned, thereby dispensing with the need to 

obtain her consent to adoption. However, during the course of the 

proceedings the mother came to the shelter looking for her children. The Legal 

Resources Centre assisted her to launch an urgent application.152 The court 

eventually did grant an order in relation to the other two children, who were 

taken to Virginia in the United States.153 

 

189. The facts of this case demonstrate one of the dangers inherent in the High 

Court process. The lack of an independent social worker to properly 

investigate whether the children did in fact have parents or guardians, and the 

inability of the Court to investigate this further led to an order being granted 

allowing all four children to be removed from the country. Fortunately, the 

application to set that order aside was brought within a few days, and the 

children were all still within the jurisdiction of the High Court. A few days later, 

it would have been too late. 

 

 

 

                                                 
151 Memorandum by Adv Barry Skinner, record vol 3 p 191 and 192. 
152 Newspaper article attached to the affidavit of Deborah Lynn Wybrow, record vol 6 p 465 line 25. 
153 Karen Stoutameyer Law Record vol 3 p 199: “I previously worked with Ms Wybrow in connection with the 
adoption of Nosibusiso and Lebogang Weber.” 
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Conclusion 

 

190. The decision of this court in Fitzpatrick, the policy of the executive as well as 

the intentions of the legislature clearly show that the appropriate route to 

achieve an inter-country adoption is the process via the children’s court.  

 

191. The amicus submits that children’s courts have sole jurisdiction to hear 

applications for inter-country adoption. This does not limit nor oust the High 

Court’s inherent jurisdiction as upper guardian of all minors. The High Court 

cannot act as court of first instance in an adoption matter. Its inherent 

jurisdiction as upper guardian remains unfettered in that it still oversees the 

process of the children’s court through appeal and review.154 

 

BEST INTERESTS 

 

192. The concept of best interests in section 28(2) incorporates the common law 

understanding155 of “best interests”, but is broader is in ambit. This court has 

on numerous occasions dealt with the interpretation of section 28(2).156 A 

                                                 
154 Narodien v Andrews 2002 (3) SA 500 (C). 
155In South African courts, the “best interests of the child” was first declared to be the determinant factor in 
deciding the issue of custody of children (in divorce cases) in the case of Fletcher v Fletcher 1948 (1) SA 130 (A). 
This was against the background that the custody of children had previously been awarded to the “innocent 
spouse”. The best interest principle continued to be followed by the courts in custody cases, through a long line of 
cases, notable amongst which was McCall v McCall 1994 (3) SA 201 (C) which attempted to set out a list of 
criteria according to which the best interests of children may be determined. This list was devised primarily for use 
in custody disputes, but the best interest principle has also guided decisions in numerous other cases relating to 
children, beyond the scope of custody. The McCall dicta also formed the basis of a new provision in the Children’s 
Act 38 of 2005, which is intended to guide the courts in making decisions about the best interests of all children.  
156 Minister for Welfare and Population Development v Fitzpatrick 2000 (3) SA 422 (CC); Government for the 
Republic of South Africa and Others v Grootboom 2001 (1) SA 46 (CC); Sonderup v Tondelli and Another 2001 
(1) SA 1171; Du Toit and Another v Minister for Welfare and Population Development and Others 2003 (2) SA 
198 (CC); Bannatyne v Bannatyne 2003 92) SA 363 (CC); De Reuck v Director of Public Prosecutions 2994 (1) 
SA 406 (CC). 
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number of key features of interpretation have emerged from the courts 

dealings with the best interests of the child, which are described below.  

 

193. The “best interests of the child” in section 28(2) is not limited to the children’s 

rights listed in section 28(1) of the Constitution.157 This was given recognition 

by this court in Fitzpatrick.158 Although section 28(2) has been given 

recognition by the courts as a “self-standing” right, the courts have also 

frequently used the concept of the child’s best interests to interpret protections 

in section 28(1).  The relevant section in section 28(1) is then read together 

with section 28(2).159 

 

194. An example of this approach can be found in Du Toit and Another v Minister 

of Welfare and Population Development and Others (Lesbian and Gay 

Equality Project as Amicus Curiae) 2003 (2) SA 198 (CC)160, the court read 

section 28(1)(b) with section 28(2) and found that the impugned provisions of 

the Child Care Act161 had the effect of depriving children of the possibility of a 

loving and stable family life as required by section 28(1)(b) of the Constitution, 

and that the law thus failed to accord paramountcy to the best interests of the 

child.  

 

                                                 
157 This is evident from a comparison of the wording of section 28(2) with section 30(3) of the Interim Constitution, 
which linked the best interests principles to provisions of section 30. A Friedman and A Pantazis “Children’s 
Rights” in Woolman et al (eds) (2006) Chapter 47, 47-31; A Cockrell “The Law of Persons and the Bill of Rights” 
in Bill of Rights Compendium (Service Issue 13, October 2003) at par 3 E19. 
158 2000 (3) SA 422 (CC). At par [17] Goldstone J held that “The plain meaning of the words clearly indicates that 
the reach of section 28(2) cannot be limited to the rights enumerated in section 28(1) and section 28(2) must be 
interpreted to extend beyond those provisions. It creates a right that is independent of those specified in section 
28(1).” 
159 Friedman and Pantazis 47-31.  
160 2003 (2) SA 198 (CC) par [22]. 
161 Sub-sections 17(a) and (c) of the Child Care Act. 
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195. This approach is relevant to the present case, in which a child’s right to family 

or parental care, and to alternative care if removed from the family 

environment is a core right. Section 28(2) can be used to support the view that 

a child’s right to be placed in a family through adoption (in keeping with s 

28(1)(b)) is in the child’s best interest. 

 

196. The paramountcy of the child’s best interests, expressed in section 28(2), has 

to be understood within an intricate inter-connection of rights and limitations. 

 

197. It is clear that section 28(2), with its in-built paramountcy provision, can be 

used to limit the ambit of other rights, or to justify a statutory limitation on 

rights.162 However, does paramountcy mean that the individual child’s best 

interests will always trump all other competing rights?163  

 

198. In the case of De Reuck v Director of Public Prosecutions, Witwatersrand 

Local Division and Others164 this court explained that the approach it has 

adopted is that constitutional rights are mutually interrelated and 

interdependent, forming a single constitutional value system. Citing its earlier 

judgment in Sonderup v Tondelli,165 this court held that section 28(2), like 

                                                 
162 In De Reuck v Director of Prosecutions, Witwatersrand Local Division and Others 2003 (3) SA 389 (W), the 
High Court had held that a ban on child pornography was a constitutionally acceptable limitation because of 
children’s best interests. The Constitutional Court found that the rights to expression and privacy were limited by 
statute, but that that limitation was justifiable because of children’s best interests. 
163 B Clark “Competing Custody Rights: New Concepts of Family and the Best Interests of the Child” (1998) 35 
CILSA 288 290. Clarke, writing in 1998, pronounced the view that in any case involving children the child’s best 
interests are of paramount importance and in all such cases children’s rights will trump opposing rights. B Bekink 
and M Bekink (“Defining the Standard of the Best Interest of the Child: Modern South African Perspectives” 
(2004) 37 De Jure 21 26) argue that “paramount” means that in weighing up competing interests, the scales must 
tip in favour of the child. 
164 2004 (1) SA 406 (CC) par [55].  
165 2001 (1) SA 1171 (CC) par [27] to [30]. 
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other rights enshrined in the Bill of Rights, is subject to limitations that are 

reasonable and justifiable in compliance with section 36.  

 

199. This is relevant in the present case, as the applicants claim that in the majority 

judgments of the Supreme Court of Appeal, the best interests of the individual 

child, R, were sacrificed for the purposes of protecting the rights of children 

more broadly.  

 

200. The amicus is of the view that although it is possible and sometimes 

necessary to limit the rights of the individual child for the protection of children 

generally, the majority judgments in the Supreme Court of Appeal did not do 

so, nor is it necessary for this court do so. A solution is proposed in the 

remedy submitted by the amicus at the conclusion of these submissions that 

satisfies the best interests of both the individual child and those of all children 

who may be the subjects of inter-country adoption. 

 

201. The submissions will now turn to a more detailed consideration of the 

approach of the applicants to the child’s best interests in this matter, 

contrasted with the approach of the amicus. 

 

The applicants’ approach to best interest 

 

202. The applicants’ approach to best interests arises from the finding in 

Fitzpatrick that the best interest principle in s 28(2) has never been given 
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exhaustive content, and that the standard should be flexible as individual 

circumstances will secure the best interests of a particular child. 

 

203. In the applicants’ assessment, two principles emerge from this statement: (1) 

that the best interest principle is not an inflexible rule, and (2) it must be 

applied to specific facts relating the particular child whose best interests are 

under consideration. Flexibility means that the test is inherently subjective, 

and no one factor can be given pre-eminence. 

 

The approach of the amicus to the child’s best interests 

 

204. As a children’s rights organization, the amicus highly values the best interests 

principle, and the positive effects that it has. It is indeed true that its flexibility 

is important, and that in weighing up the best interests of the individual child 

all factors and circumstances must be taken into account. 

 

205. However, it must be noted that it is not only the child involved in this matter 

whose rights are at stake – the rights of other children who may be the subject 

of inter-country adoption are also at stake. 

 

206. The applicants contend that the judges who delivered the majority judgments 

erred, and that their error is based on a misunderstanding of Sonderup v 

Tondelli.166 The applicants aver that the right of the individual child could only 

be limited by finding the provisions of the Child Care Act limited the individual 

                                                 
166 2001 (1) SA 1171 (CC). 
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rights of the child, and that this could only be done if a section 36 analysis 

concluded that such limitation was reasonable and justifiable. 

 

207. The courts have, on a number of occasions in the area of the Hague 

Convention on International Child Abduction,167 made decisions that favour 

the interests of comity and the broad protection of all children, over the short 

term best interests of the individual child.  

 

208. The case of Sonderup v Tondelli168 this court examined whether the 

limitation which the Hague Convention on Abductions places on the best 

interests principle, and the court found that the limitation was reasonable and 

justifiable. In doing so, the court recognized the importance of comity.169  

 

209. In the case of Pennello v Pennello (Chief Family Advocate as Amicus 

Curiae) 2004 (3) SA 117 (SCA), Van Heerden AJA (as she then was) also 

had to decide on the return of a child who was the subject of proceedings 

under the Hague Convention on International Child Abduction. A full bench of 

the Provincial Division170 had overturned an earlier decision by a single judge 

in the Local Division to return the child. Van Heerden AJA ruled that full bench 

had erred.  

 

                                                 
167 Smith v Smith 2001 (3) SA 845 (SCA); Sonderup v Tondelli and Another 2001 (1) SA 1171 (CC); Pennello v 
Pennello (Chief Family Advocate as Amicus Curiae) 2004 (3) SA 117 (SCA). In the as yet unreported judgment by 
the Supreme Court of Appeal in the case of Central Authority v Houwert [2007] SCA 88 RSA, the child’s return 
was ordered even where there had been a delay of four years. 
168 2001 (1) SA 1171 (CC). 
169 Goldstone J, at para 65: “Given the appropriateness of a specific forum, the Convention also aims to prevent 
the wrongful circumvention of that forum by the unilateral action of one parent. In addition, the Convention is 
inetended to encourage comity between States parties to facilitate co-operation in cases of child abduction across 
international borders. These purposes are important and consistent with the values endorsed by any open and 
democratic society”. 
170 Pennello v Pennello 2004 (3) SA 100 (N). 
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210. Regarding a statement by the full court to the effect that “we cannot accept the 

suggestion that the principle of international comity should outweigh the best 

interests of the child”, the judge found that this reflected a misunderstanding of 

the purpose and scope of the Hague Abduction Convention which, she 

said,171 “as a matter of international comity, has as its basic premise the idea 

that the policy of prompt return to the State of habitual residence protects the 

interests of children generally by reversing the ill-effects of wrongful removal 

or retention as quickly as possible and by deterring wrongful removals or 

retentions in the first place”. (emphasis in the original text) 

 

211. More importantly, however, the Supreme Court of Appeal majority judges did 

not err by failing to conduct a section 36 limitations analysis, because they did 

not prefer the rights of all children over the best interests of R. They found that 

it was in R’s best interests to have an adoption concluded in the children’s 

court, and that this also served the best interests of children generally. There 

was therefore no limitation of R’s rights, and consequently no need to conduct 

a section 36 analysis. 

 

212. One of the factors that convinced the majority in the Supreme Court of Appeal 

that adoption via the children’s courts was in R’s best interests was that there 

was uncertainty about whether a sole custody and guardianship order would 

suffice for the purposes of allowing R to leave South African and be permitted 

to enter the United States. 

 

                                                 
171 Par [48]. 
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213. In fact, when the amicus made submissions in the High Court its position was 

that the children’s court process resulting in an adoption was definitely the 

appropriate process that would best serve the child’s best interests. However, 

the submissions also allowed for the possibility that if the court did decide that 

it was in R’s best interests to grant the custody and guardianship order that it 

should be done according to the standards set out in international law and the 

Child Care Act.  

 

214. After the filing of the amicus submissions in the High Court, however, the 

applicants’ attorney put up an affidavit in which she herself raised concerns 

about whether the order for custody and guardianship would be sufficient to 

allow the child entry to the United States.172  

 

215. When the amicus intervened as in the Supreme Court of Appeal (this time on 

its own initiative and in terms of rule 16 of the Rules of the Supreme Court of 

Appeal) its submissions drew a different conclusion regarding whether it could 

possibly be in R’s best interests for the custody and guardianship order to be 

granted. The amicus took the view, and it is a view that the amicus still holds, 

that R’s best interests can not be achieved by allowing the custody and 

guardianship order. One of the reasons being that the custody and 

guardianship order did not result in an adoption, and it was precisely that 

status that was required to achieve certainty about her entry into the United 

States.  

 

                                                 
172Record vol 5 p 430 par 115. 
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216. In papers before this court, the Director-General has drawn attention to a 

document of the US Department of State173 which raises more fundamental 

doubts about the custody and guardianship order as a basis for entry into the 

United States  and which is a key factor in causing the Centre to draw the 

conclusion that it  is definitely in R’s best interests to be adopted, rather than 

have the applicants obtain a custody and guardianship order in respect of her. 

 

217. The issue about children’s rights generally competing with R’s individual rights 

is therefore not at issue. The remedy that is proposed at the conclusion of 

these submissions is a solution that serves both R’s best interests, and the 

interests of children generally. 

 

APPLICATION TO THE FACTS 

 

218. The applicants’ view of the best interest of the child is that she must be placed 

with the applicant and that this must be achieved via a custody and 

guardianship order. The only alternative they posit is that she will end up 

spending her childhood in residential care (institutional care). This is a limited 

perspective on her best interest and also reveals a departure from the child-

centred approach of inter-country adoptions. It is our view that R’s best 

interests will be served by her being adopted – whether by the applicants or 

by a suitable local adoptive family. Whether it is in her best interest to be 

adopted by the applicants, in our view should be decided by a children’s court. 

 

                                                 
173 Affidavit of Director-General p 41 par 73.2, and the annexure to the Affidavit, marked VM 6. See also Sloth-
Nielsen and Mezmur p 5. 
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219. What the applicants wanted to do was to adopt R. We agree with Ponnan JA 

that the form chosen by the applicants’ carries with it its own failure. Why 

would applicants seeking to adopt a child from South Africa – who in their 

opinion had two routes available to them – follow a route that is less protective 

in process and more fundamentally, does not achieve the required outcome, 

namely an adoption? 

 

220. The error began long before the application to the High Court. The applicants 

began appropriately enough by being approved as suitable adoptive parents 

by the USCIS. From there the correct procedure would have been for that 

agency to contact an accredited inter-country adoption agency in South Africa. 

The matching of the applicants with a child available for inter-country adoption 

would have been done by an independent social worker, employed by a 

recognised agency in South Africa. 

 

221. The errors were not all on the side of the applicants however. The actions, 

and more pertinently, the inaction, of Roodepoort Child and Family Welfare 

Society are also at the core of the mismanagement of this case. 

 

222. R, having been found abandoned and as all efforts to locate her parents 

failed, was clearly an adoptable child. RCFWS failed to make her available to 

the pool of local prospective adoptive parents. They did not network or consult 

with any other adoption agencies in South Africa. Instead they stepped aside 

and allowed the foster parents, the applicants, the applicants’ attorney and a 

private social worker to conclude the arrangements. 
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223. Evidence on record from Mrs Pam Wilson of Johannesburg Child Welfare 

Society said that the Society had “prospective adoptive parents on the waiting 

list for female babies between the ages of birth to 5 years. The majority of our 

adoptive parents are black and most of them prefer to adopt a girl.”174 The 

availability of local adoptive parents for baby girls is underscored by the 

affidavit of the Director-General.175 

 

224. It appears therefore that had R been included in the pool of babies available 

for domestic adoption, it is very likely that she would have been adopted. As a 

baby girl she was in a category of highly sought after adoptable children and 

would most likely have been adopted by a suitable South African family.176 

This would most likely have been concluded within a few months of her 

becoming available. 

 

225. There is no evidence that steps were taken to establish whether there were 

any local adoptive parents as required when contemplating an inter-country 

adoption. This lack of compliance with the principle of subsidiarity proved fatal 

to their applications to the High Court and the Supreme Court of Appeal. 

 

226. The private social worker, Mrs Hanekom, was given the wrong brief. She was 

asked to consider whether permanent placement of the child R with the DG 

                                                 
174 Wilson, record vol 5 p 371 par 6. 
175 Affidavit of the Director-General p 36 par 67.4. 
176 Wilson, record vol 5 p 372 par 6: “There is no acceptable reason why a female baby should be placed out of 
the country when there is such a demand within the country.” 
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family would be in the child’s best interest.177 This narrowed the scope of the 

report to an investigation of only this question. The only reference in Mrs 

Hanekom’s report to a search for other suitable parents is a hearsay 

statement that “on 23rd August 2005 the social worker informed the 

undersigned that they have no prospective applicants to adopt this baby”.178 

 

227. The majority in the Supreme Court of Appeal correctly observed that there is 

not a shred of evidence that anyone made enquiries about the availability of 

local prospective adoptive parents for R.179 

 

228. The applicants say that there is a choice of two forums.180 They chose to go 

the route of application to the High Court for an order awarding custody and 

guardianship rather than the children’s court for an order of adoption. It is 

apparent that the route they chose was the road less travelled. Since 2000 

when inter-country adoptions became possible, 1363 applicants, including 54 

from the United States, have concluded inter-adoptions through the children’s 

court.181 

 

229. R was entitled to safeguards equivalent to the safeguards afforded to all South 

African children placed through adoption (whether domestic or international), 

but these were denied her because the application went via the High Court. 

Despite the efforts by Justice Goldblatt to satisfy himself that the order sought 

would be in the child’s best interests, he was unable to do so. The inherent 

                                                 
177 Record vol 1 p 78 line 5-7. 
178 Record vol 1 p 79. 
179 Record vol 7 p 575 par 25. 
180 Written submissions of the applicants p 5 par 13.2. 
181 Affidavit of the Director-General p 18 par 30. 
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inability in an application process to allow the examination of witnesses, the 

absence of an inquisitorial role for the presiding officer and the lack of 

machinery to appoint an independent social worker made it impossible for him 

to determine R’s best interest. 

 

230. The children’s court process would have protected R’s right to privacy as 

described above. One of the unfortunate features of the present case is the 

widespread publicity surrounding R and the fact that her name and personal 

history has been made known to the public. The details of the case and R’s 

circumstances have been televised,182 broadcast on radio,183 and photographs 

of her have appeared in newspapers.184 This matter proceeded through two 

tiers of the superior courts, to the highest court in the country before concern 

for her right to privacy was raised by this court for the first time. Proceedings 

in the children’s court would have prevented the widespread publicity 

surrounding R and would have protected her right to privacy. 

 

231. In addition to the lack of safeguards in the procedure the outcome that would 

have been achieved by granting the custody and guardianship order in 

respect of R, is less protective of her best interests. 

 

232. Firstly, it does not confer the same status. Had the matter been concluded in 

the children’s court, R would have been adopted and her status would be 

certain and the same as a biological child of the parents. According to US 
                                                 
182Carte Blanche ‘International Adoption’ televised 6May 2007 (follow-up story-10June 2007). Presenter: Ruda 
Landman: Producer Julie Maritz, transcript accessed at www.carteblanche.co.za [accessed 3 September 2007]. 
183 Record of Metro FM Talk Show on 5 June 2007: transcript included in record vol 8 p 657 to 691; 
Record of 702 Talk Show on 13 June 2007: transcript included in the record vol 8 p 657 to 691. 
184 Karyn Maughan “High Court ‘lets down’ Baby R” The Star, 4 June 2007 , front page; Karyn Maughan “Radio 
gives U.S couple hope to adopt Baby R” The Star, 11 July 2007. 
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immigration law,185 had R been adopted in South Africa by the DG’s she 

would automatically have been granted US citizenship. This would have 

removed any uncertainty relating to her ability to emigrate from South Africa to 

the United States and her status in the United States. 

 

233. It has become increasingly clear as the case has progressed, that the status 

accorded by a custody and guardianship order is insufficient to ensure a 

child’s safe removal from South Africa to the United States. Concerns raised 

by the applicants’ attorney have been deepened by the evidence included in 

the Director-General’s affidavit that the US State Department does not 

approve of custody and guardianship orders to achieve inter-country 

adoptions from South Africa.186 

 

THE ROLE OF THE AMICUS CURIAE 

 

234. There is one issue that remains to be dealt with before we turn to the 

conclusion and proposed remedy. This is the role of the amicus and in 

particular the admissibility of evidence introduced by the amicus in the written 

submissions to the High Court. 

 

Reasons that the High Court requested the assistance of the amicus curiae 

 

235. In his judgment at page 511 of the record, Goldblatt J remarks that the 

application was “basically an ex parte application and I was unable to satisfy 

                                                 
185 Record vol 3 p 204 to 207. 
186 Affidavit of Director-General p 41 to 42 par 73. 
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myself that the various allegations made in the founding papers correctly set 

out the position in regard to inter-country adoptions from the Republic of South 

Africa”. It was for this reason that he decided to appoint counsel to act as 

amicus curiae.187 

 

236. It is established law that in a case where there is no respondent it is helpful to 

appoint an amicus or amici. In the court a quo, although three respondents 

were cited, the matter was unopposed and was, in effect, an ex parte 

application.188 

 

237. The Centre for Child Law received a letter from Justice Golblatt dated 21 

November 2005. In the letter the judge stated he was concerned that the court 

was being asked to grant an order that would enable the applicants to avoid 

the South African law relating to adoption. He was concerned that if the child 

was removed from the country, the court would “abandon its obligations as 

upper guardian”. In particular, he requested the amicus to assist him in regard 

to “the ‘Hague Convention’ and the present position in South Africa in regard 

to inter-country adoption.189 

 

The common law role of the amicus curiae 

 

238. The Appellants have raised the point that the amicus was not entitled to 

adduce evidence but should merely have addressed the court.190 

                                                 
187 Record vol 7 p 511 lines 13 – 18. 
188 Ex Parte de Villiers: In re Carbon Developments (Pty) Ltd (in liquidation) 1993 (1) SA 493 (A). 
189 Record vol 3 p 216. 
190 Written submissions of the Applicants p 112 par 222. 
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239. In order to respond it is necessary to set out a description on the role of an 

amicus curiae in the “classical” or common law sense and the new role of an 

amicus curiae that has been evolving since the advent of the new 

Constitution. 

 

240. Murray points out that “the amicus is a well-established figure in our legal 

history”. She goes on to say however, that the role of the common law amicus 

is not clearly described in our law.191 

 

241. Traditionally, there have been three types of amicus curiae: 

 

241.1. a person who appears at the request of the court to represent an 

unrepresented party or interest; 

 

241.2. Counsel requested by court to provide assistance with important 

questions that fall to be decided by the court; and 

 

241.3. An intervention by “an outsider” who has an interest not represented by 

the parties.192 

 

 

 

                                                 
191 C Murray “Litigating in the Public Interest: Intervention and the Amicus Curiae” 1994 10 SAJHR 240, p241-
242. 
192 Erasmus Superior Court Practice C4-19; Murray p 241 to 243. 
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The new role of the amicus curiae in the constitutional era 

 

242. According to Erasmus, none of these existing variants was adequate for 

constitutional matters where it is desirable to allow a wide spectrum of 

interests to be represented before the court. Murray pointed out in 1994 that 

new rules would be required to allow for the involvement of the amicus in 

public interest litigation.193 

 

243. Budlender explains the new type of amicus as follows: 

“In the constitutional order, a new form of amicus curiae has been introduced, 

namely a non-party which contends for a particular position which it has itself 

chosen”.194

 

244. The role of post constitutional amicus curiae is set out in the Rules of the 

various courts: Rule 10 of the Constitutional Court Rules, Rule 16 of the 

Supreme Court of Appeal Rules and Rule 16A of the Uniform Rules. 

 

General rules regarding the adducing of evidence by an amicus curiae 

 

245. With regard to the canvassing of factual material or evidence, Rule 31 of the 

Constitutional Court Rules sets out the parameters. The Supreme Court of 

Appeal does not have a similar clause, the amicus being limited on appeal to 

the record. Budlender is of the view that the Supreme Court of Appeal does 

have discretion to allow this, just as it has a discretion, which it frequently 

                                                 
193 Erasmus C 4-19; Murray p 240. 
194 G Budlender “Amicus Curiae” in S Woolman, T Roux, A Stein, M Chaskalson and M Bishop (eds) 
Constitutional Law of South Africa (2nd Edition, Original Service, July 2006) Chapter 8 p 8-1. 
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uses, to allow amici curiae to present oral argument, despite the fact that Rule 

16(8) expressly states that the amicus shall not present any oral argument.195 

 

246. With regard to the High Court, Budlender points out the following:  

 

“The rule [16A] is silent on the admission of evidence, and on the presentation 

of oral argument. It is therefore clear that the court has discretion in this 

regard. There is no default position that neither the submission of evidence 

nor the presentation of oral argument is ordinarily permitted. It is 

understandable why this is so, particularly in relation to the question of 

evidence. The Constitutional Court and the Supreme Court of Appeal are 

(subject to very limited exceptions in the Constitutional Court) courts of 

appeal. They do not hear matters at first instance. Appeals are generally 

limited to the record of the court a quo. It is therefore understandable that in 

the ordinary course, no additional evidence may be submitted by the amicus 

curiae in an appeal. Where however the matter is heard at first instance by the 

High Court, it will be easier for an amicus curiae to persuade a court that it 

should be permitted to adduce evidence.”196

 

247. In Modderklip Boerdery (Edms) Bpk v President van die RSA en Andere 

2003 (6) BCLR 638 (T), the amicus curiae was permitted to file affidavits 

providing a factual foundation for the submissions it wished to make. 

 

 

                                                 
195 Budlender p 8-13. 
196 Budlender page 8-14. 
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Evidence adduced by the amicus in the High Court 

 

248. The amicus in the High Court was one of the common law variants of amici 

curiae, having been invited to enter by the court. The amicus in the High Court 

was thus not bound by Rule 16A of High Court Rules, but rather guided by the 

terms of the invitation by the court.  

 

249. In his letter to the amicus Justice Goldblatt indicated that he wished to be 

informed, inter alia, about the present position in South Africa in regard to 

inter-country adoption. This related to the practice of inter-country adoptions 

that had developed since the Fitzpatrick case. As such information is not 

available in published sources, it was necessary to take affidavits from 

persons familiar with the policy and practice of inter-country adoptions. 

 

250. It is submitted that it was within the court’s discretion to admit this evidence, 

and that it did not err in doing so. 

 

251. The Appellants were provided with copies of the written submissions of the 

amicus that were submitted to the High Court. They requested an opportunity 

to respond, which the Honourable Judge granted. The Appellants’ attorney, 

Deborah Lynn Wybrow, filed a substantial affidavit with numerous annexures, 

which spans pages 385-509 of the Record. In her affidavit, Deborah Lynn 

Wybrow comments extensively on the information provided in the affidavits of 

Pamela Wilson and Dr Maria Mabetoa. The inadmissibility of such evidence 

was not raised by her. 
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252. The applicants have withdrawn paragraphs 224 to 228 of their written 

argument. This followed the application by the amicus to add to the record its 

written application to intervene as amicus in the Supreme Court of Appeal. To 

the extent that any doubt remains, it is respectfully submitted that the amicus 

at all times understood its role and that it acted diligently and in accordance 

with the rules, including pre-scribed time limits.  

 

CONCLUSION AND REMEDY 

 

253. There is no need for a section 36 rights limitation enquiry  in this case. Nor is 

there a need for the court to have to weigh up the individual rights of R against 

the general rights of all children and select one above the other. The remedy 

proposed by the amicus ensures that both the rights of R will be upheld, as 

well as the rights of children generally. 

 

254. R has rights to parental and family care or to alternative care, as guaranteed 

by section 28(1)(b) of the Constitution. This right will be achieved by her being 

adopted. 

 

255. Referral of this matter to the children’s court for an application for adoption will 

result in R being adopted, either by the applicants, or by another suitable local 

adoptive family.  
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256. No one is disputing that R is an adoptable child, nor that the applicants are 

suitable adoptive parents. The only thing that could prevent the applicants’ 

application for adoption or R not being granted is, if the subsidiarity principle 

were to outweigh other considerations, a more suitable local adoptive family 

being found for R. This is something the applicants will understandably be 

concerned about. 

 

257. At the proceedings in the children’s court, the applicants will have an 

opportunity raise all the reasons why they are the most suitable adoptive 

parents. They may give oral evidence in this regard. They will probably claim, 

firstly, that a bond exists between themselves and R.  This claim appears, 

from the evidence currently before the court, to be a tenuous one, as R is still 

very young and has met them only a handful of times. Perhaps the report of 

the curatrix ad litem (to be filed after filing of these submissions) will shed 

more light on this issue.  

 

258. Nevertheless, the amicus is of the view that the bonding is something that will 

be taken into account by the children’s court. Theron AJA, writing for the 

majority in the Supreme Court of Appeal held that “the bond that has been 

established between the appellants and R should not come into the reckoning 

at all”.197 This is because according to the principles of international law and 

recognized inter-country adoption practice the Appellants should never have 

had contact with R, and the court deemed it inappropriate as it results in 

queue-jumping. 

                                                 
197 Record vol 7 p 575 par [25] of the judgment delivered by Theron AJA. 
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259. However, the passage of time (albeit due to the fact that the applicants have 

twice chosen to appeal decisions directing them to the children’s court) and 

the contact that the applicants have had with R during that time cannot now be 

ignored. A children’s court looking at the best interests of R, can and should 

look at all factors that have a bearing on her best interests. 

 

260. In addition to the issue of bonding, the applicants will also probably raise the 

fact that there is some continuity between the home where R has been living 

in foster care with the first and second respondents and the home into which 

they wish to adopt R. The applicants and the first and second respondents 

share the same nationality and religion. This issue may also be taken into 

account by the children’s court. 

 

261. These issues, and others, will have to weighed by the children’s court against 

the principle of subsidiarity. The child’s individual best interests will be the 

paramount consideration. It is neither possible nor appropriate to surmise 

about the final decision that the children’s court will make. 

 

262. By the end of the adoption application hearing, an adoptive family will have 

been found for R, either with the applicants or a suitable local family. Her 

rights to a family life and alternative care will have been achieved.  

 

263. In conclusion, to follow the children’s court route is in R’s best interests, 

because it removes all the uncertainties and deficiencies that are inherent in 
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the procedure and the outcome of the application for sole custody and 

guardianship. The adoption will be concluded, it will be registered as an 

adoption by the registrar of adoptions. If it is an inter-country adoption, a 

certificate of conformity will be issued. If she is adopted by the applicants, she 

will leave the country as their legally adopted child already a citizen of the 

United States of America.198 

 

264. The delay that this will occasion can be limited by an order of this court, 

thereby reducing the impact on R’s short-term interests, as proposed by the 

remedy set out at the end of these submission. 

 

265. To follow the children’s court route is also in the best interests of children 

generally. It is the correct procedure for inter-country adoptions, as directed by 

this court in the case of Fitzpatrick. It is the procedure that has been 

approved and developed by the interim Central Authority as part of its 

progressive implementation of the Hague Convention.  

 

266. A direction by this Court that the matter be heard by the approved process of 

the children’s court also sets an appropriate precedent, which will not fly in the 

face of government’s policy as stated in the Children’s Act, and upholds the 

international law principle of comity between States – an important purpose of 

the Hague Convention, consistent with the values endorsed by an open and 

democratic society. 

 

                                                 
198 See Record vol 3 p 206. According to the Child Citizenship Act of 2000, a child becomes a citizen of the US 
when a US citizen adopts her with a full and final order of adoption. 
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267. We respectfully propose an order in the following terms: 

 

267.1. The appeal is dismissed. 

 

267.2. The children’s court of the area in which R is currently residing will hear 

an application brought by the applicants for the adoption of R within 30 

days from the judgment of this court;  

 

267.3. The Department of Social Development must make the necessary 

arrangements for an independent social worker to compile a report 

regarding R, and to have it ready for presentation at the application for 

adoption hearing before the children’s court. 

 

 

A M SKELTON 

Counsel for the Amicus Curiae 
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