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JUDGMENT 

            

BOTHA J: 

The plaintiff sues the six defendants for defamation. 

The action is based on an article that appeared in the Citizen 
newspaper of 21 November 2002. 
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In paragraph 11.1 of the particulars of claim it is alleged that the 
following paragraphs in the article relate tot the plaintiff and that they are 
defamatory: "The Department of labour takes no pleasure in shutting 
down factories. In fact, part of our mission is to create an 
environment for job creation. 
While the majority of employers provide safe working 
environments, there is a minority of unscrupulous employers who 
continue to give law abiding employers a bad name by behaving 
towards their workers in a manner that is morally vile and 
abhorrent..." 

The parties agreed at the outset that the following issues should 
be adjudicated first and separately namely 
(a) whether the article was per se defamatory and 
(b) whether the article referred to the plaintiff. 

I accordingly made an order in terms of Rule 33(4) to that effect. 

The plaintiff presented the evidence of its member mr Venter. The
defendants closed their cases without adducting evidence. 

Mr Venter testified that the plaintiff, Venwood & Baker Electrical 
CC was originally incorporated in 1970 as a private company. On 24 
January 2001 it was converted into a close corporation. Since 1970 it has 
been doing business in Rustenburg. The name is derived from the 
surnames Venter, Wood and Baker. There is no other business known 
as Venwood & Baker in Rustenburg. He does not know of a business 
called Vinwood en Baker (that was the reference in the article). He 
conceded that the words and letters "Electrical CC" formed part of the 
plaintiff's name. 

When asked why he said that the article referred to the plaintiff, he 
referred tot the article as a whole. 
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People reading the article would assume that the plaintiff had 
been shut down. The plaintiff received numerous telephone calls from 
people who were under that impression. 

It was given a The plaintiff was not given a prohibition order. 
contravention order. See bundle 1, page 13. 

He resented the reference to the plaintiff as vile and the allegation 
that it had been shut down. He had to look up the word "vile" in the 
dictionary. 

He agreed that certain practices described in an article in the 
Sowetan written by the second defendant, (see exhibit A) were vile. 

He was referred to a statement of the Department of Labour sent 
to the press on 19 November 2002. See bundle 1, page2. He agreed 
with the allegation that the plaintiff had received a contravention notice. 
He denied that the plaintiff still had segregated ablution facilities, as 
alleged in the statement. 

He reiterated that his cause of complaint is the inclusion of the 
plaintiff's name amongst the companies described as vile. 

He confirmed that the persons who phoned the plaintiff had read 
the Citizen. 

He was asked about the difference between a contravention notice 
and a prohibition notice. He said that a prohibition notice was more 
serious than a contravention notice. A prohibition could be less serious 
than a shut down. 

That summarizes the
evidence. I shall now cite the article. It bore the 
heading: Eight "vile" factories shut down". 
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The author is indicated as Thomas Mabasa.

I shall now cite the body of the article with the addition of paragraph numbers

Hundreds of workers in Mpumalanga and North West were left
unemployed (some permanently) with the shutting down of 
eight factories by the Department of labour this week. 
 
Prohibition notices were issued to various defaulting 
factories including McClean Foods (Groblersdal), Kingdom 
Poly Company (Ga-Rankuwa) and Vinwood & Baker 
(Rustenburg), for noncompliance with the Occupational 
Health and Safety Act. 
 
While the other affected companies could not be reached for 
comment yesterday, King Poly management told The Citizen 
it was not ready to comment on the closure. Its comment will 
be released tomorrow. 

1. 

2. 

3. 

But departmental spokesman Snuki Zikalala said about 70% 
of Kingdom Poly Company's production line ground to a halt 
after the inspectors issued prohibition notices preventing 
operation of seven machines due to the absence of machine 
guards and a variety of electrical wiring faults. 
 
 
McClean Foods company was entirely shut down when 
inspectors smelled ammonia, which indicated a gas leakage 
during inspections, leaving hundreds of workers facing a 
bleak festive 
season.The department's director, Rams Ramashia, warned the food 
company that no work should be carried out at the factory 
until the leak was located and repaired. 
 
"The Department of labour takes no pleasure in shutting 
down factories. In fact, part of our mission is to create an 
environment for job creation. 
 
"While the majority of employers provide safe working 
environments there is a minority of unscrupulous employers 
who continue to give law abiding employers a bad name by 
behaving

4. 

5. 

6. 

7. 

8. 
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towards their workers in a manner that is morally vile and 
abhorrent," said Ramashia. 

The first issue is whether the article is defamatory. The plaintiff in
paragraph 11.1 of its particulars of claim identified paragraph 8 of the
article as the sting of the defamation. It contains the allegation that there 
is a minority of employers who behave towards their workers in a
manner that is morally vile and abhorrent. 

Mr A.J Louw se, who appeared for the plaintiff, argued that the 
article was defamatory. He submitted that the misspelling of the name of 
the plaintiff was of no moment. He contended that the article referred to 
the plaintiff. He submitted that the article was about closures and that the 
plaintiff was included in factories that had been shut down. 

With regard to the test to be applied in interpreting the article, he 
referred to Ngcobo v Shembe and Others 1983(4) SA 66 D at 70 H to
71 D. In respect of the issue of whether the plaintiff was a member of the
group defamed in the article, he referred to Sauls and Others v
Hendrickse 1992(3) SA 912 AD at 911 F-H. 

Mr Tokota se, who appeared for the first and second defendants, 
pointed out that the description alleged to be that of the plaintiff in the 
article did not include the word "Electrical" and the letters "CC". He 
submitted that the word "vile" was not per se defamatory. 

He submitted that the reference to a minority of employers was not 
sufficient to include the plaintiff. The statement was a general statement. 
He submitted that the evidence that a prohibition was something short of 
a shut down excluded the plaintiff from the group of employers defamed.

Mr Roestorff se, who appeared for the third, fourth, fifth and sixth 
defendants, submitted that no evidence was admissible to prove that the 
article was defamatory per se. In this regard he referred to Beesham v 
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Solidarity Party and Another 1991(3) SA 889 N at 892 F-G. He 
submitted that the article only named McClean Foods as a company that 
had been shut down. 

In order to determine whether the article was defamatory per se the 
Court must apply an objective test. It must determine whether an ordinary 
reader would understand the words of the article in their natural and 
ordinary meaning to be defamatory. See Argus Printing & Publishing 
Company Limited v Esselen's Estate 1994(2) SA 1 at 20 E-G. 

Applying that test I have very little difficulty in finding that it would, 
in the context of the treatment of employees, be defamatory to say of an 
employer that he is unscrupulous and that he behaves towards his 
workers in a way that is morally vile and abhorrent. 

My finding on the first question posed is therefore that the article is 
per se defamatory. 

The question is whether the defamation involves the plaintiff in the 
sense that the plaintiff must be understood to be one of the minority of 
unscrupulous employers who behave in a manner that is morally vile and 
abhorrent. 

The article must be read as a whole, inclusive of its heading. See 
Kidson and Others v SA Associated Newspapers Ltd 1957 (3) SA 
461 W at 465 A.

The test to be applied in the interpretation of an allegedly defamatory 
article was stated in Ngcobo v Shembe and Other supra at 70 H to 71 D
to be as follows: 

In testing the meaning to be given to a passage the Court must 
apply the test of the "ordinary" reader, ie "a reasonable right thinking
person of normal intelligence and ordinary education"; he is not 
hypercritical or acutely sensitive nor is he a man of "morbid or 
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suspicious" mind and he is above all not a lawyer called upon to 
interpret the precise meaning of some legal document (see 
Channing v South African Financial Gazette Ltd and Others 1966(3) 
SA 470 (W) at 474 A-C and the cases there cited). Such reader must 
be assumed to have read the article as articles in newspapers are 
generally read, i.e. not critically. The Daily News is a good quality 
afternoon newspaper which belongs to the popular press. And the 
ordinary reader of the Daily News would not, I think, read an article 
in such newspaper as an intellectual would read Encounter, as a 
lawyer would read a contract, or as Dr Leavis would have read a 
story." 
The technique of interpretation which is required is a matter of 
great importance; it is a hangover from the jury system and is by no 
means free from difficulty. For a court must attempt the difficult 
task of striving to read the article through the eyes of an "ordinary 
reader". Frequently the court attempting this task (as here) does not 
qualify as an "ordinary reader" at all, inter alia, because those 
articles in a newspaper which are read are read with close attention 
and critically at that. In those circumstances the subconscious 
temptation to substitute one's own views for those of the "ordinary 
reader" may be strong and, in some cases, I suspect, has proved 
fatally irresistible. Within the limits of my ability I have endeavoured 
to guard against this danger." 

I have already found that the nub of the article is defamatory of
employers for whom the shoe may fit. 

Where it has to be established whether a defamatory statement
branding a group of persons also refers to a particular member of the 
group, the test to be applied is an objective one. See Sauls and Others 
v Hendrickse supra at 918 G-H. 

If the article is read in context, paragraph 8 following on paragraph 
7, it seems to be clear that the offensive behaviour is ascribed to 
employers whose factories have been shut down. To the extent that 
there may be doubt 
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it is removed by the caption which refers to eight vile companies that 
have been shut down. 

It is therefore correct that the plaintiff must prove that the article
referred to its factory as one of those that was shut down. That in fact,
was the subject of most of the debate before me. 

Paragraph 1 mentions the fact that eight factories were shut 
down. 

Paragraph 2 says that prohibition notices were sent to various 
factories, including Vinwood & Baker (Rustenburg), for non compliance 
with the Occupational Health and Safety Act. 

To the extent that the description does not match the actual style 
of the plaintiff, I do not consider it of any moment. Any ordinary reader 
who knows the plaintiff would have realized that this was a reference to 
the plaintiff. 

The question is whether this reference to the plaintiff in paragraph 
2 included the plaintiff in the group of factories that were shut down. 

Mr Louw referred me to the powers of an inspector under the 
Occupational Health and Safety Act, 1993. I do not think that the ordinary 
reader of the article would have been aware of the legislation. One must 
determine, with reference to the article, whether the plaintiff was included 
in the group of factories shut down. 

If paragraphs 1 and 2 are read together it would appear that there 
were eight factories that were shut down, but that there was a wider 
group of factories to whom prohibition notices were sent. 

Paragraph 4 refers to Kingdom Poly Company, one of the 
recipients of a prohibition order. It is clear from the context that there was 
not a total shut down, but only a prohibition order preventing the 
operation of seven machines. 
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Paragraphs 5 and 6 refer to McCleans Foods, the third identified 
recipient of a prohibition order. In this case it is stated that the company 
was entirely shut down. 

In my view if an ordinary reader reads the article patiently and 
without jumping to conclusions he will realize that the plaintiff was not
included in the group of factories that were shut down. 

That being the case the second question must be answered in the 
negative. In view of that conclusion the plaintiff's claim must be 
dismissed. 

The following order is made: 
The plaintiff's claim is dismissed with costs. 

      
C.BOTHA 
JUDGE OF THE HIGH COURT 


