
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 

          CONSTITUTIONAL COURT CASE NUMBER:  CCT 24/07                              

                  SUPREME COURT OF APPEAL CASE NUMBER: 253/2006 

 

In the matter between – 

 
OCCUPIERS OF 51 OLIVIA ROAD,     Applicant 
BEREA TOWNSHIP AND 197                     (Second Respondent in the court a quo) 
MAIN STREET, JOHANNESBURG 
 
and 
 
 
CITY OF JOHANNESBURG                 First Respondent  
                                                                            (Appellant in the court a quo)  
         
RAND PROPERTIES (PTY) LTD                 Second Respondent  
                                                                            (First Respondent in the court a quo) 
 
MINISTER OF TRADE AND                Third Respondent  
INDUSTRY                                                    (Third Respondent in the court a quo) 
 
PRESIDENT OF THE                              Fourth Respondent  
REPUBLIC OF SOUTH AFRICA                (Fourth Respondent in the court a quo)
  
 
 
 
 

REPLYING AFFIDAVIT 
 

 

I, the undersigned, 

 

THELVI MOKGATANE MMAKO 

 

do hereby make oath and say that – 
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1. I am an attorney employed by the Wits Law Clinic at the University of the 

Witwatersrand, 1 Jan Smuts Avenue, Johannesburg.  

 

2. The facts contained herein are, unless otherwise stated or indicated by the 

context, within my own personal knowledge and to the best of my belief both 

true and correct. 

 

3. I am duly authorised to depose to this affidavit on behalf of the applicants. 

 

4. I respectfully request the leave of this honourable Court to file this affidavit 

in reply to certain of the allegations contained in the first respondent’s 

opposing affidavit. For convenience I shall refer to the first respondent as 

“the City.” 

 

5. This replying affidavit will not address all the allegations in the City’s 

opposing affidavit. Contentions in the City’s opposing affidavit which are not 

specifically addressed in this affidavit are not to be taken to be admitted. 

 

6. The City opposes the application for leave to appeal primarily on the bases 

that the applicants have “veered” from their original case with the result that 

“the practical difference between what is sought by the applicant on appeal 

and what was granted by the SCA is so trivial as not to merit the attention of 

this Court.”1  The City contends further that “the evacuation of the buildings 

in the interest of the safety of the occupiers is urgent”2 and that “it is 

accordingly not in the interests of justice for this matter to be appealed to 

this Court.”3 

 

7. It is respectfully submitted that each of the City’s aforesaid contentions are 

unsustainable. First, it is not correct that the applicants have “veered” from 

their original case. The applicants’ case remains as pleaded and argued in the 

 
1 City’s Opposing Affidavit, p 8, para 4. 
2 City’s Opposing Affidavit, p 3, para 4. 
3 City’s Opposing Affidavit, p 3, para 4. 
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court of first instance. Second, the practical difference between what is 

sought by the applicants on appeal and what was granted by the SCA is vast. 

Third, the City abandoned its claim to urgency in the court of first instance 

and cannot seek to renew it now. Each of these aspects shall be dealt with in 

turn below. 

 

8. The City contends that the applicants have ceased to insist that “until such 

time as the City has complied with its positive obligations towards all in the 

position of the occupants, the occupants must remain indefinitely in the 

dangerous buildings.”4 This, with respect, was never the applicants’ case. 

 

9. In their counter-application the applicants sought to interdict the City from 

evicting them until suitable alternative accommodation or land was available 

to them. The relevant prayer in the applicants’ counter-application reads as 

follows – 

 

“[The City] is interdicted from evicting or seeking to evict the current 

occupiers of the property until such time as suitable alternative 

accommodation or land is provided to the occupiers by [the City] or 

otherwise becomes available to them.” 

 

10. The applicants also sought an order requiring the City to comply with its 

obligations in terms of section 26(2) of the Constitution. 

 

11. It is also not correct, as contended by the City, that “the applicants obtained 

an interdict at first instance against any evictions based on the health and 

safety laws until such time as an unspecified level of compliance with 

positive section 26(2) rights had been achieved within the inner City.”5 

 

12. The relevant part of the order granted by  Jajbhay J reads as follows – 

 

 
4 City’s Opposing Affidavit, p 8, para 14. 
5 City’s Opposing Affidavit, p 4, para 5. 
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“[The City] is directed to devise and implement within its available 

resources a comprehensive and co-ordinated programme to 

progressively realise the right to adequate housing of people in the 

inner city of Johannesburg who are in a crisis situation or otherwise in 

desperate need of accommodation. 

 

Pending the implementation of the programme referred to [above], 

alternatively until such time as suitable alternative accommodation is 

provided to [the applicants] the City is interdicted from evicting or 

seeking to evict  the current applicants from the properties in this 

application.”  (emphasis added) 

 

13. The court of first instance accordingly gave the City a choice – leave the 

applicants where they are until a constitutionally compliant housing 

programme has been implemented or provide the applicants with adequate 

alternative accommodation before that time. This accorded with the relief 

sought by the applicants in their counter-application. 

 

14. The City contends that the applicants have “now ceased, for the first time, 

demanding a particular location (the inner city).” 6 This is also incorrect. 

The applicants have never demanded accommodation in the inner city as of 

right. What the applicants contended was that in order to make adequate 

provision for their housing needs, the City would have to have regard to the 

following – 

 

14.1. The fact that the applicants’ income preludes the affordability of rental 

accommodation at market related prices. 

 

14.2. The fact that the applicants depend, in the main, on the following in 

order to make a living – 

 

                                                 
6 City’s Opposing Affidavit, p 8, para 14. 



5 

 
14.2.1. Informal trading such as the sale of clothes, fruit and vegetables, 

sweets, cigarettes and newspapers in the Johannesburg central 

business district and its adjacent suburbs; 

 

14.2.2. Piece construction and factory work in the Johannesburg central 

business district; and 

 

14.2.3. Cleaning and doing other odd jobs in the Johannesburg central 

business district and its adjacent suburbs. 

 

14.3. The fact that the applicants’ income places limits on their ability to 

incur transport costs to the Johannesburg inner city in order to work. 

 

15. The above facts were undisputed by the City on the papers. 

 

16. The applicants persist in their contention that in order to make adequate 

provision for their housing needs, the City must have proper regard to the 

above facts.  

 

17. The City contends that the applicants have “veered” from a demand for 

permanent accommodation (in the inner city) to an acceptance of the 

temporary emergency accommodation ordered by the SCA.7 Again this 

misconceives the applicants’ case. The applicants have always contended 

that section 26(2) of the Constitution requires the City to make short, 

medium and long term provision for their housing needs. The applicants have 

never suggested that accommodation in terms of the Emergency Housing 

Programme would not be acceptable as a short term measure in this regard. 

Indeed it was the applicants - not the City - who contended on the papers that 

the Emergency Housing Programme applied to the applicants’ situation and 

ought to have been invoked by the City to assist the applicants. Moreover it 

is the City rather than the applicants that has now veered from its original 

case. Having originally taken the position that it had no housing plan for the 
                                                 
7 City’s Opposing Affidavit, p 7, para 13. 
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applicants (even in the short term) and moreover that it was under no 

statutory or constitutional duty to have such a plan in place, the City now 

appears to at least accept that it is has duties under the Emergency Housing 

Programme. That however does not go far enough. In the absence of any plan 

as to where the applicants are to live after their temporary stay in terms of the 

Emergency Housing Programme the requirements of, inter alia, section 26(2) 

of the Constitution will not be met. Indeed the Emergency Housing 

Programme is itself premised on the approach that emergency housing 

assistance under the programme should represent an initial phase towards a 

permanent housing solution. The applicants’ case has always been not that 

they are entitled to permanent housing on demand but that the City ought to 

have a plan which makes short, medium and long term provision for their 

housing needs.  

 

18. In summary the practical relief sought by the applicants has always been and 

remains the following - 

 

18.1. the City ought to be required to devise and implement a comprehensive 

and co-ordinated plan to give effect to the applicants’ right to adequate 

housing. Such a plan ought to make short, medium and long term 

provision for the applicants’ housing needs. Such a plan ought further 

to make provision for housing opportunities readily accessible to the 

applicants’ employment and livelihood opportunities as well as social 

services; and 

 

18.2. the applicants ought not to be evicted from their current 

accommodation until adequate accommodation or land is made  

available to them by the City or otherwise becomes available to them. 

 

19. The above is vastly different from what was ordered by the SCA. 

 

20. The City contends in its opposing affidavit that “the evacuation of the 

buildings in the interest of the safety of the occupiers is urgent.” The City 
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never pursued its eviction applications in respect of the properties with the 

urgency originally claimed and indeed explicitly abandoned its claim to 

urgency in the court of first instance. Absent any new evidence in this regard  

it is respectfully submitted that the City cannot now attempt to renew its 

claim to urgency. 

 

WHEREFORE I pray that the relief sought in the applicants’ Notice of Motion be 

granted. 

 

 

 

_______________________________ 

THELVI MOKGATANE MMAKO 

 

The Deponent has acknowledged that he/she knows and understands the 

contents of this affidavit which was signed and sworn to before me at  

                                on this the             day of APRIL 2007, the regulations 

contained in Government Notice No. 1258 of 21 July 1972, as amended and 

Government Notice No. R 1648 of 17 August 1977, as amended having 

been complied with. 

 

_________________________ 

COMMISSIONER OF OATHS 

 

 

 

 


