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AFFIDAVIT 

 

 

I, the undersigned, 

 

JEAN PRIEUR DU PLESSIS 

 

do hereby make oath and state: 

 

1. I am the Acting Executive Director of the First Applicant, the Centre on Housing 

Rights and Evictions (“COHRE”). I am also the head of the South African office of 

COHRE, which is situated at 19 Clarence Road, Montrose, Pietermaritzburg. 

 

2. The facts as stated herein are, except where I state otherwise or the context 

indicates otherwise, within my personal knowledge. To the best of my knowledge 

and belief they are true and correct. 

 

3. I am duly authorised by the board of COHRE to make this application and this 

affidavit on its behalf.   

 

4. COHRE is an international non-governmental organisation with its head office in 

Geneva, Switzerland.  COHRE works to promote and protect the right to adequate 



housing for everyone, everywhere.  COHRE has special consultative status with 

the Economic and Social Council of the United Nations, and observer status with 

the African Commission on Human and Peoples’ Rights. 

 

5. The Second Applicant is the Community Law Centre at the University of the 

Western Cape, Modderdam Road, Cape Town (“the CLC”).  The CLC is 

represented in this matter by Sibonile Khoza, whose affidavit will be attached 

marked ‘A’. 

 

6. A major focus of the work of the CLC is to promote the achievement of the social 

and economic rights in our Constitution. 

 

THE INTEREST OF THE APPLICANTS 

 

7. As I have stated above, COHRE seeks to promote the achievement of the right to 

adequate housing for everyone, everywhere.  COHRE has a particular interest in 

the achievement of this right in South Africa, which is demonstrated by its having 

an office here.  There are various reasons for this particular interest in South Africa.  

Many people in South Africa do not enjoy access to adequate housing, and 

COHRE seeks to promote their achievement of their rights in that regard.  In 

addition, South Africa is amongst the world leaders in the establishment of a 

constitutional right to housing, and the development of a jurisprudence which gives 

practical content to that right.  The development of housing rights jurisprudence in 



South Africa therefore has a significant impact on the ability of COHRE to achieve 

its goals both in South Africa and elsewhere in the world. 

 

8. The outcome of this case is likely to have consequences which will impact directly 

on the many South Africans who seek to achieve and enjoy their right of access to 

adequate housing, as set out in the Bill of Rights.  COHRE is therefore interested in 

these proceedings. 

 

9. The outcome of this case is also likely to be significant in the development of the 

jurisprudence of housing rights in South Africa, and therefore also in other parts of 

the world.  For this reason, too, COHRE is interested in these proceedings.  

 

10. In addition, COHRE has a very specific interest in this particular matter.  For some 

time COHRE has, together with the Centre for Applied Legal Studies (CALS) at the 

University of the Witwatersrand, monitored evictions in the central city of 

Johannesburg.  Together with CALS, COHRE has carried out research in this 

regard.  The product of this research includes “Any Room for the Poor? Forced 

Evictions in Johannesburg, South Africa”, which forms part of the record in this 

matter.  Since the release of that report in March 2004, COHRE has continued to 

monitor the actions of the City of Johannesburg with regard to evictions of poor 

people who live in the centre of the city. 

 

11. Mr Khoza sets out in his affidavit (‘A’) why the CLC is interested in these 



proceedings. 

 

12. The outcome of this case is likely to have a significant impact on the work of both 

Applicants, and on the goals and interest which they seek to promote.  Both 

Applicants are interested in the matter which is before the court. 

 

13. Both Applicants were admitted as amici curiae in the Supreme Court of Appeal 

(“the SCA”), and were afforded the opportunity to deliver written argument and 

make oral submissions at the hearing of the appeal.  I attended the hearing of the 

appeal by the SCA.   On the basis of the response by the judges to the 

submissions which were made on behalf of the Applicants, and the judgment and 

order of the SCA, I believe that the Applicants’ submissions were of assistance to 

the court..   

 

14. The Applicants now seek leave to participate as amici curiae in this appeal. 

 

THE POSITION TO BE ADOPTED BY THE APPLICANTS 

 

15. The position which the Applicants will adopt is the following: 

 

15.1 The eviction of the occupiers of the buildings in question would, under the 

present circumstances, result in a breach of their constitutional rights.  This 

is a ‘relevant circumstance’ in terms of section 26(3) of the Constitution.  



The court should therefore not order their eviction under present 

circumstances. Should an eviction be ordered, it should be made subject to 

conditions that protect the constitutional rights of the occupiers. The 

conditions imposed by the SCA’s order are insufficient to safeguard these 

rights.  

 

15.2 The judgment of the SCA did not deal adequately with the rights of the 

occupiers to just administrative action under section 33 of the Constitution 

and the Promotion of Administrative Justice Act, 3 of 2000. 

 

15.3 As the evidence shows that there has been a systemic breach of the right 

to housing in Johannesburg, the court should make an order which is 

designed to ensure that the breach will come to an end.  The SCA’s order 

failed to do this. 

 

15.4 Section 12 of the National Building Regulations and Standards Act either is 

inconsistent with section 26 read with section 34 of the Constitution, or 

ought to be interpreted in such a manner that it is not so inconsistent. 

 

SUBMISSIONS TO BE ADVANCED BY THE APPLICANTS 

 

16. The submissions which will be advanced by the Applicants are as follows. 

 



‘Relevant circumstances’ in terms of sec 26(3) of the Constitution 

 

17. In the High Court, the parties disagreed over whether the City had been obliged to 

bring the eviction application in terms of the Prevention of Illegal Eviction from and 

Unlawful Occupation of Land Act (the PIE Act).  This dispute was decided by the 

SCA in favour of the City. 

 

18. The Applicants will submit that whether or not the provisions of the PIE Act are 

applicable, the provisions of section 26(3) of the Constitution are applicable.  It will 

be submitted that section 26(3) has a substantive content.  The ‘relevant 

circumstances’ which a court is required to consider include the constitutional 

consequences of an order of eviction. 

 

19. It will be submitted that under present circumstances, an eviction will result in a 

breach of: 

 

19.1 the right of the occupiers to access to adequate housing; 

 

19.2 the duty of the state to respect, protect, promote and fulfil that right; 

 

19.3 the occupiers’ right to livelihood, which is an element of the right to life and 

the right to human dignity; 

 



19.4 the duty of the state to respect, protect, promote and fulfil those rights. 

 

20. The consequence is that a court should not order that the occupiers be evicted 

under present circumstances.   

 

21. The Applicants will argue that if an eviction is to be ordered, the court should 

impose conditions for the execution of the order.  It will be argued that the 

obligation to consider “all relevant circumstances” requires courts in cases such as 

this to respond in a nuanced manner and to follow an approach that seeks to 

balance and reconcile the various rights and interests at stake in a way that 

facilitates pragmatic, humane outcomes. 

 

22. The Applicants will argue that the conditions stipulated in the SCA’s order are 

insufficient to prevent a breach of the occupiers’ rights on eviction.  In particular, 

the Applicants will argue that the order raises a range of concerns regarding the 

appropriate nature of “temporary accommodation” to be offered to evictees in such 

circumstances including, but not limited to, the question of the location of the 

alternative accommodation. 

 

23. Reference will be made to relevant international and foreign law in this regard. 

 



The Constitutional and statutory rights of the occupiers to just administrative action 

 

24. The Applicants will further argue that the judgment of the SCA fails to adequately 

take account of the requirements of administrative law under the Constitution and 

the Promotion of Just Administrative Action, 3 of 2000 (“PAJA”).  It will be argued 

that insisting on State compliance with administrative law rights to fair procedural 

action is a critical element of realising socio-economic rights such as the section 26 

housing right.  Failure to ensure compliance with fair procedures will decrease the 

courts’ ability to facilitate pragmatic and humane outcomes. 

 

25. It will be argued that the SCA judgment applies an unduly narrow view of the 

requirements of procedural fairness that appears to be more consistent with 

traditional common law audi alteram partem principles than with the developments 

in this area under the Constitution and PAJA.  The latter require proper consultation 

in all administrative decision-making except under the most limited of 

circumstances.  Consultation is more than merely “desirable”, as the SCA judgment 

suggests, it is obligatory. 

 

26. It will further be argued that the SCA judgment failed adequately to consider the 

requirements of section 3(4) of PAJA in relation to the circumstances under which 

non-compliance with mandatory procedural obligations would be acceptable, and 

that the SCA failed properly to apply the balancing exercise required by section 

3(4)(b) of “the likely effect of the administrative action” and the City’s “need to take 



the … action”. 

 

Appropriate relief in relation to the City’s failure to comply with its section 26(2) 

obligations  

 

27. The record shows that the state, including the City, has not complied with its 

obligations under section 26(2) of the Constitution as explained by the 

Constitutional Court in the Grootboom case.   This requires that the court devise 

effective relief which will result in appropriate remedial action. 

 

28. In the counter-application in the High Court, the occupiers sought a structural 

interdict in the form of an order that the City should submit a report under oath to 

the court, the occupiers should comment on that report, the City should reply, and 

the court should then consider those documents and determine appropriate relief, if 

any.  Although the order of the SCA did require the City to file a “compliance 

affidavit” with the court, the Applicants will submit that the SCA nevertheless failed 

adequately to address the City’s ongoing failure to comply with its Constitutional 

obligations or deal effectively with the housing crisis in its jurisdiction.  

 

29. The Applicants will submit that the relief should be tailored to the nature of the 

breach, and to what is likely to remedy the breach.  They will submit that the court 

should consider as separate and distinct issues: 

 



29.1 whether the City should be required to report on what it has done and will 

do in order to comply with the Constitution;  and 

 

29.2 whether the matter should, as a matter of course, be referred back to the 

court for a further hearing. 

 

30. The Applicants will submit that in a case such as this, it is necessary that the State 

should engage in proper public consultation and dialogue in order to ensure the 

democratic accountability which the Constitution requires of organs of State. 

 

31. The Applicants’ submissions will refer to other cases in which such reports have 

been and have not been ordered, and to the consequences which followed.  It will 

be submitted that experience demonstrates that in circumstances such as these, 

unless an adequate form of reporting is required, there is a material risk of 

continued non-compliance with the requirements of the Constitution; and 

conversely, that reporting is likely to achieve compliance with the requirements of 

the Constitution.  The submissions will address the appropriateness of different 

forms of structural interdicts for systemic breaches of the obligations created by the 

Constitution, and particularly breaches of positive obligations.  It will be submitted 

that this is of particular importance in relation to social and economic rights, where 

detailed mandatory orders are often not appropriate. 

 

32. The submissions will refer to relevant international and foreign law in this regard. 



 

The National Building Regulations and Standards Act 

 

33. In the High Court counter-application, the occupiers contended that aspects of the 

National Building Regulations and Standards Act (NBRSA) are inconsistent with 

the Constitution, because they are inconsistent with section 9 and section 26(3) of 

the Constitution. 

 

34. It will be submitted that the rights in the Constitution are interconnected.  Each 

must be understood and interpreted in the light of the others. 

 

35. It will be submitted that section 12 of the NBRSA is to be interpreted in such a 

manner as to give effect to sections 26 and 34 of the Constitution.  Submissions 

will be made as to how this is to be achieved.  These submissions will bear on 

both: 

 

35.1 the procedure which ought to be followed in an application in which reliance 

is placed on section 12; and 

 

35.2 the matters to which a court ought to have regard in an application based 

on section 12.  

 

36. It will be submitted that if section 12 of the NBRSA is not so interpreted, then it is 



inconsistent with section 26 read with section 34 of the Constitution because of the 

nature of both the positive and the negative obligations of the State under section 

26 of the Constitution. 

 

THE ATTITUDE OF THE PARTIES TO THIS APPLICATION 

 

37. On 15 May 2007, Applicants’ attorneys requested the parties to consent to the 

admission of the Applicants as amici curiae.  I attach (‘B’) a copy of the letter of 

request. 

 

38. All relevant parties in the appeal have all consented to the admission of the 

Applicants as amici curiae.  In this regard I respectfully refer to: 

 

38.1 Annexure ‘C”, a letter from attorneys Moodie & Robertson (representing the 

City) dated 14 June 2007. 

 

38.2 Annexure ‘D’, a letter from attorneys Webber Wentzel Bowens 

(representing the occupiers of 197 Main Street) dated 21 May 2007; and 

 

38.3 Annexure ‘E’, a letter from the Campus Law Clinic (representing the 

occupiers of 51 Olivia Road) dated 18 May 2007. 

 

39. The State Attorney (which was sent annexure ‘B’ as representative of the President 



and the Minister of trade and Industry, the Third and Fourth Respondents in this 

appeal) has not responded to the letter. I am advised that this is of no moment as 

these parties have not at any stage participated meaningfully in the proceedings.  

In the High Court, they indicated that they would abide by the decision of the Court 

in relation to the question of the constitutionality of the NBRSA.  They did not 

participate in the hearing before the Supreme Court of Appeal, and they have not 

delivered opposing papers in the current appeal.. 

 

CONCLUSION 

 

40. In the SCA, the submissions on behalf of the Applicants were materially different 

from those of the parties.  The Applicants took care not to repeat arguments which 

had been made by the parties. 

 

41. At this stage, the parties have not yet filed their heads of argument in this appeal.  

However, on the basis of the proceedings in the SCA, and the papers which were 

filed in the application for leave to appeal to this Court, I respectfully submit that it is 

clear that if the Applicants are admitted as amici curiae, they will not repeat matters 

dealt with in the submissions of the parties. 

 

42. I respectfully submit that it appears from what I have set out above that the 

submissions which the Applicants wish to make are different from those of the 

parties, and will be useful to the court. 



 

43. The Applicants accordingly ask that an order be made as set out in the notice of 

application to which this affidavit is attached. 

 

 

_____________________________________ 

     J  P  DU PLESSIS 
 

 

 

I certify that on this              day of JULY 2007, in my presence at                            , the 

deponent signed this declaration and declared that he: 

1. knew and understood the contents hereof; 

2. has no objection to taking this oath; 

3. considered this oath to be binding on his conscience;  

and uttered the words “ I swear that the contents of this declaration are true, so help me 

God”. 

      

       

     __________________________ 

      COMMISSIONER OF OATHS 


