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do hereby make oath and say that – 

 

1. I am an adult unemployed male. I am one of the occupiers of San Jose, 

situated at 51 Olivia Road, Berea, Johannesburg. I reside in Flat 204. 

 

2. The facts contained herein are, unless otherwise stated or indicated by the 

context, within my own personal knowledge and to the best of my belief both 

true and correct. 

 
3. I am duly authorised to depose to this affidavit on behalf of the occupiers of 

San Jose as well as the occupiers of the property situated at 197 Main Street, 

Johannesburg (“the applicants”). 

 
4. I have read the affidavits of Karen Brits filed on 13 August 2007 and 14 

August 2007 in support of the application by the first respondent (“the City”) to 

introduce new evidence. The applicants do not object to the introduction of 

such new evidence. The applicants do however seek the leave of this 

honourable Court to file this affidavit in answer to certain of the allegations 

contained in the Brits affidavits. This affidavit will not address all the 

allegations in the Brits affidavits and allegations which are not specifically 

addressed are not to be taken to be admitted. 
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The City’s Financial Resources 

 
5. Brits states in her affidavit of 13 August 2007 that “6% of this year’s operating 

budget is allocated to housing.”1 Brits neglects to state what the City’s 

operating budget for the current financial year is. It is R19, 783, 751, 000 just 

under R20 billion. As evidence of this I attach the City’s Medium Term 

Operating Budget as Annexure “A” hereto. This document is contained in 

Chapter 3 of the “City of Johannesburg Budget Book, 2007”, at page 13. 

 

6. 6% of the City’s operating budget at R19, 783, 751, 000 is R1.18 billion. The 

City accordingly has R1.18 billion to spend on housing during its current 

financial year.    

 

 
7. Brits’s affidavit of 13 August 2007 explains that there is an allocation of R170 

million to the housing department for “capital expenditure” and R144 million 

“from the [Housing Department’s] operating expenses budget to construct 

housing top-structures.”   There is an additional R10 million ring-fenced for the 

provision of “affordable rental accommodation and shared facilities 

accommodation” and R47 million allocated to the Johannesburg Social 

Housing Company to “complete projects and acquire additional bad 

buildings.” There is a further undisclosed amount allocated to the 

                                                 
1 At para 27. 
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Johannesburg Property Company to complete “the emergency 

accommodation units.”2 

 
8.  In sum Brits’s affidavit accounts for only R371 million of the City’s                

R1.18 billion budget for housing. Wherever the remaining R809 million is to 

be found it cannot seriously be disputed that the City has vast financial 

resources available to it.  

 

9. Furthermore, the City’s Medium Term Operating Budget reveals that the City 

ran a surplus of R144 million during the 2006/2007 financial year and that a 

surplus of R127 million is projected for the current financial year. 

 

10. Having regard to the contents of the Brits affidavit, read with the City’s 

Medium Term Operating Budget, the City’s claim in its answering affidavit that 

“it has no financial resources to enable it to provide alternative 

accommodation, even on a temporary basis”3 is plainly without foundation. 

 
11. In any event, apart from its own resources and the funds which it generates 

from property assessment rates, municipal services and the like, the City has 

access to funds available for housing from the other spheres of government, 

particularly the Gauteng Provincial Government. 

 
 

 
                                                 
2 At para 27. 
3 R3, p 200, para 29. 
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The Inner City Regeneration Charter  

 
12. While the City’s Inner City Regeneration Charter (“the Charter”) contains 

some welcome, if belated, policy statements, it does not amount to a housing 

plan either for the applicants or the broader class on whose behalf they act.  

 

13.   The Charter says the following in respect of Inner City “bad” buildings - 

 

• “Bad” buildings are “often utilised by criminals as bases for operations” 

 

• “Health safety” (sic) is a concern in these buildings because “a lack of  

water and sewerage services in occupied buildings creates potential public 

health time bombs.” 

 

• Fire safety is also a concern in bad buildings as is “sustainable rates and 

services charge revenue for the City.”4 

 

• “Bad” buildings need to be dealt with in an “integrated multidisciplinary 

way that solves root problems”5 and the City will “develop a portfolio of 

measures to deal creatively with problems in bad buildings.”6 

 

                                                 
4 Charter, p 13. 
5 Charter, p 13. 
6 Charter, p 14. 
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14. What this amounts to is anybody’s guess.  It certainly does not amount to a 

coherent strategy for engaging with the occupiers of bad buildings and 

making reasonable short, medium and long term provision for their housing 

needs. 

 

15.  Disturbingly, there is no disavowal of evictions as a means of dealing with 

“bad” buildings. 

 
 

16. Notable, in the context of this case, is the following policy statement in the 

Charter – 

 

“The provision of alternative accommodation (either on a temporary basis or 

otherwise) for people who have to be removed from unsafe buildings is a 

matter in the Courts at the time of writing this Charter. It is possible that the 

Constitutional Court may confirm the Appeal Court finding that provision of 

temporary accommodation to cater for those removed from unsafe buildings 

does not have to be in the Inner City. However, while it maintains that it will 

likely not be possible to provide all necessary temporary accommodation in 

the Inner City, the City of Johannesburg recognises that it is preferable that 

this accommodation be in the Inner City so as to minimise disruption to the 

everyday life and work patterns, and in turn livelihoods, of those it is obliged 

to vacate from bad buildings.  As far as possible therefore, the City will work 
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to ensure that decant facilities are provided in or close to the Inner City. 

Decant facilities may also serve as emergency accommodation.”7

 

17. While constituting a significant shift from the City’s earlier position and 

therefore welcome, it is respectfully submitted that this policy statement does 

not go far enough. It is not merely “preferable” that people be provided with 

housing which is readily accessible to economic opportunities and social 

services. 

 

18. Notable in this regard is the definition of “housing development” in section 1 of 

the Housing Act8 -  

 

“‘housing development’ means the establishment and maintenance of 

habitable, stable and sustainable public and private  residential 

environments to ensure viable households and communities in areas 

allowing convenient access to economic opportunities, and to health, 

educational and social amenities in which all citizens and permanent 

residents of the Republic will, on a progressive basis, have access to: 

 

(a) permanent residential structures with secure tenure, ensuring internal 

and external privacy, and providing adequate protection against the 

elements, and 

                                                 
7 Charter, p 54. 
8 107 of 1997. 
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(b) potable water, adequate sanitary facilities and domestic energy 

supply.” (emphasis added) 

 

19. Chapter 13 of the National Housing Programme, which deals with the 

Upgrading of Informal Settlements, provides as follows under the Heading 

“Relocations” – 

 

“Residents living in informal settlements are often dependent on fragile 

networks to ensure their livelihoods and survival. A guiding principle in the 

upgrading of these communities is the minimisation of disruption and the 

preservation of community cohesion. The Programme accordingly 

discourages the displacement of households, as this not only creates a 

relocation burden, but is often a source of conflict, further dividing and 

fragmenting already vulnerable communities.  

 

In certain limited circumstances, it may however be necessary to permanently 

relocate households living in hazardous circumstances or in the way of 

essential engineering or municipal infrastructure. In all such cases and where 

feasible and practicable, the relocation  must take place at a location as close 

as possible to the existing settlement and within the context of a community 

approved relocation strategy that must be submitted with the final business 

plan for approval by the MEC.” 
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Where possible, relocations should be undertaken in a voluntary and 

negotiated manner. Mechanisms to ensure that the land is not re-occupied 

must be identified during this process. Legal processes should only be 

initiated as a last resort and all eviction-based relocations must be undertaken 

under the authority of a court order. As a result, no funding is available for 

legal proceedings linked to the relocation of households. Funding for 

relocation will only be available on the basis of a detailed motivation to be 

provided by the municipality which must demonstrate the existence of a viable 

long-term land-release and upgrading strategy.”(emphasis added) 

 

20. A copy of the relevant extract of Chapter 13 of the National Housing 

Programme is attached hereto as Annexure “B.” 

 

21. The City has no housing plan for the applicants and the broader class, let 

alone one which complies with its constitutional and statutory obligations and 

accords with the principles set out in the National Housing Programme. The 

City is accordingly in breach of s 26(2) of the Constitution. 

 

The City’s Offer of Alternative Accommodation in Protea South 

 

22.  I deposed to an affidavit on 5 March 2007 in which I responded to the City’s 

offer, raised only in an affidavit filed after oral argument had been presented 

in the Supreme Court of Appeal, to give the applicants emergency 
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accommodation for two weeks only. In terms of the City’s offer, such 

emergency accommodation was available either in one of 7 buildings shortly 

to be ready for occupation in the inner city or in Protea South, Soweto.9 

 

23. In my affidavit of 5 March 2007 I explained in detail how relocating to Protea 

South would destroy my livelihood and that of the other applicants.10  

 
24. After the Supreme Court of Appeal judgment was handed down the City 

offered to accommodate the applicants purportedly “as specified in the 

Supreme Court of Appeal’s Order” but now in Protea South only. This offer 

was made – 

 
24.1. with full knowledge of the implications of relocating to Protea South 

for the applicants’ livelihoods; 

  

24.2. without any attempt to consult with the applicants as required by the 

Supreme Court of Appeal order; and 

 

24.3. without any attempt to explore the option of accommodating the 

applicants in one of the 7 buildings shortly to be ready for occupation in 

the inner city (indeed this option which had formed part of the earlier offer 

was now retracted). 

 

                                                 
9 R16, p 1144-1146. 
10 R16, p 1153, paras 7 – 10. 
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25. It is submitted that the City’s aforesaid offer was accordingly unreasonable. In 

the light of the City’s recognition in the Charter of the need to provide 

affordable accommodation in or close to the inner city in order to “minimise 

disruption to the everyday life and work patterns, and in turn, livelihoods” of 

those affected, it is inexplicable.    

 

26. The City’s offer was accordingly rejected by the applicants. 

 

_____________________________________ 

NELSON KHETANI 
 

The Deponent has acknowledged that he/she knows and understands the 

contents of this affidavit which was signed and sworn to before me at                           

on this the             day of AUGUST 2007, the regulations contained in 

Government Notice No. 1258 of 21 July 1972, as amended and Government 

Notice No. R 1648 of 17 August 1977, as amended having been complied 

with. 

 

    _________________________ 
COMMISSIONER OF OATHS 

 

 


