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do hereby make oath and say that – 

 

1. I am an adult male attorney, based at Webber Wentzel Bowens, 10 Fricker 

Road, Illovo Boulevard, Johannesburg.  

 

2. The facts and allegations contained herein are, save where the contrary 

appears from the context, within my personal knowledge and are to the best 

of my belief both true and correct. 

 

3. I am duly authorised to depose to this affidavit on behalf of the applicants. 

The confirmatory affidavit of Willem de Klerk on behalf of the Wits Law Clinic, 

the attorneys for the occupiers of 51 Olivia Road, is annexure MH1 hereto. 

 

4. On 30 August 2007, this Court handed down an interim order in the above 

matter. In substance, the order required the City of Johannesburg and the 

applicants “engage with each other meaningfully . . . in an effort to resolve the 

differences and difficulties aired in this application” and to “alleviate the plight 

of the applicants who live in the two buildings concerned in this application by 

making the buildings as safe and as conducive to health as is reasonably 

practicable.” The parties were furthermore required to report back to this court 

by a deadline which the parties eventually requested be extended to 24 

October 2007.  
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5. Since the Interim Order was handed down, the parties have engaged with 

each other over the course of several meetings.  

 

Interim measures to improve the condition of the presently occupied 

properties and alternative accommodation for the applicants 

 

6. The parties have agreed a range of interim measures to be taken to improve 

the condition of the 51 Olivia Road and 197 Main Street properties, in the 

short term. These measures will be taken within 21 days of signature of the 

agreement attached hereto as Annexure MH2. 

 

7. The parties have also agreed that the applicants will be provided with 

alternative accommodation in the inner city of Johannesburg. The 

accommodation will be provided in terms of paragraph 2.1 of the order of the 

Supreme Court of Appeal handed down on 26 March 2007. It is envisaged 

that the alternative accommodation will be ready for occupation by the 

applicants in February 2008. 

 

8. The detailed terms of the above agreements are recorded in annexure B 

hereto. The applicants’ attorneys were given a mandate to enter into the 

agreement contained in annexure B on the applicants’ behalf. 
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Permanent Housing Solutions 

 

9. The parties have agreed in principle that the applicants will occupy the 

alternative accommodation to be provided by the City until suitable permanent 

housing solutions can be developed for the applicants.  

 

10. Attempts to agree the nature and location of these permanent housing 

solutions have been marred by the absence of any concrete plan to provide 

housing for the inner city poor. The City’s proposals in respect of a permanent 

housing solution for the applicants have also not been sufficiently clear or 

concrete for the applicants to properly assess or agree to at this stage. 

Annexure B hereto provides for a process of consultation in order to provide 

permanent housing solutions for the applicants.  

 

Issues Remaining 

 

11. There are a number of issues raised in this application which remain 

outstanding. These are the following - 

 

11.1. The relief claimed by the applicants in respect of the City’s failure to 

formulate and implement a housing plan for the applicants and the class 

of persons on behalf of whom the current litigation was initiated; 
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11.2. The practice to be adopted by the City in dealing with persons 

occupying so-called “bad” buildings in future; 

 

11.3. The constitutionality of Section 12 (4) (b) of the National Building 

Regulations and Building Standards Act 103 of 1977 (“the NBRA”); 

 

11.4. The applicants’ review of the City’s decisions to issue the notices in 

terms of Section 12 (4) (b) of the NBRA in respect of the 51 Olivia Road 

and 197 Main Street properties, assuming that the NBRA is valid; 

 

11.5. The applicability of the Prevention of Illegal Eviction from, and 

Unlawful Occupation of, Land Act 19 of 1998; 

 

11.6. The reach and applicability of Sections 26 (1), 26 (2) and 26 (3) of 

the Constitution; 

 

11.7. The costs incurred in this application and in the courts below.  

 

12.  It is respectfully submitted that these are important issues which require 

determination by this honourable Court. While the parties have reached 

agreement on alternative accommodation for the present applicants, the 

content and reach of their s 26 constitutional rights - and the consequences of 
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the breach of such rights - remains unclear, not only for the present applicants 

but also for the broader class of 67 000 people on whose behalf this 

application was launched. Also unclear is the constitutionality and lawfulness 

of the City’s practice of evicting the occupiers of “bad” buildings in the inner 

city and the role of the PIE Act in such practice. It is respectfully submitted 

that it is in the interests of justice that these issues are determined by this 

honourable Court. 

 

13.  It is submitted that the applicants ought to be awarded their costs in this 

honourable Court if they are substantially successful and their costs in the 

courts below in which, it is submitted, the applicants have been substantially 

successful. 

 

 

 

 

 

_____________________________________ 

MORAY HATHORN 
 

The Deponent has acknowledged that he/she knows and understands the 

contents of this affidavit which was signed and sworn to before me at                           

on this the             day of OCTOBER 2007, the regulations contained in 

Government Notice No. 1258 of 21 July 1972, as amended and Government 
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Notice No. R 1648 of 17 August 1977, as amended having been complied 

with. 

 

    _________________________ 
COMMISSIONER OF OATHS 

 

 


