
 

IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 

 Constitutional Court Case No.  

 

 Supreme Court of Appeal Case No. 253/2006 

 

In the matter between -  
 
OCCUPIERS OF 51 OLIVIA ROAD, 
BEREA TOWNSHIP AND 197 MAIN STREET Applicant 
JOHANNESBURG (Second Respondent a quo) 
 
and 
 
CITY OF JOHANNESBURG First Respondent 
 (Appellant a quo) 
 
RAND PROPERTIES (PTY) LTD Second Respondent 
 (First Respondent a quo) 
 
MINISTER OF TRADE AND INDUSTRY Third Respondent 
 (Third Respondent a quo) 
 
PRESIDENT OF THE REPUBLIC OF SOUTH  
AFRICA   Fourth Respondent 
 (Fourth Respondent a quo) 
 
_______________________________________________________________ 
 
FIRST RESPONDENT'S AFFIDAVIT OPPOSING LEAVE TO APPEAL 
_______________________________________________________________ 

 

I, the undersigned 

 

KAREN BRITS 

 

do hereby make oath and say -  
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1 I am the Director: Legal Compliance and Mayoral Committee Support of 

the First Respondent ("the City") and as such am duly authorised by 

delegated power to oppose this application and to depose to this affidavit 

on behalf of the City. The facts set out in this affidavit are within my 

personal knowledge save where the contrary appears from the context (the 

application and opposition thereto being one of argument on the appeal 

record rather than factual allegation), and true and correct, and the legal 

contentions advanced are made on the advice of the legal representatives 

for the City. 

 

2 I have read the application for leave to appeal and wish to respond as 

follows. 

 

3 I am advised that this affidavit serves to set out the grounds upon which 

the City opposes the application for leave to appeal. I am advised and 

respectfully submit that it would not be appropriate to address each 

allegation in the founding affidavit but rather to set out here the grounds 

why the City submits that it is not in the interests of justice for leave to 

appeal to this court to be granted in the instant matter. Contentions 

advanced in the founding papers that are not specifically addressed in this 

affidavit are not to be taken to be admitted. 

 

4 The City contends that, if regard be had to the order granted by the 

Supreme Court of Appeal and the extent of variation to that order sought 

by the applicant, and to the further matter sought to be advanced by the 
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applicant on appeal, it must be recognised that the Supreme Court of 

Appeal gave effect to the rights now asserted by the applicant to an extent 

beyond which there are no reasonable prospects that this court will extend 

the relief sought.  For the rest, the issues sought to be raised on appeal are 

either not sufficiently live or substantial to merit the attention of this court 

or attendant with no reasonable prospects of success.  In addition the 

evacuation of the buildings in the interest of the safety of the occupiers is 

urgent.  Accordingly it is not in the interests of justice for this matter to be 

appealed to this court. 

 

5 The main issue between the parties arose because the City had sought to 

exercise its powers under health and safety laws to evacuate buildings that 

had been found by the court a quo to have been dangerous and to 

constitute fire hazards. The applicant had resisted these efforts on the basis 

that the City had not complied to a sufficient degree (of a yet unspecified 

standard) with its positive obligations under section 26(2) of the 

Constitution towards those in the position of the occupants of such 

buildings to afford them access to adequate housing.  The applicant 

contended that this was a "relevant" circumstance that the court had to 

take into account in terms of section 26(3) of the Constitution when 

determining whether to order the eviction of the occupants. The applicant 

had also contended that the action taken by the City was reviewable 

administrative action and that it was unlawful in terms of the Prevention 

of Illegal Eviction from and Unlawful Occupation of Land Act 19 of 1998 

("PIE"). In addition to resisting the applications for eviction, the applicant 

had also sought declaratory relief with respect to the alleged inadequate 
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compliance by the City with its section 26(2) obligations, and a structural 

interdict to enforce and monitor compliance. It had sought and obtained an 

interdict at first instance against any evictions based on the health and 

safety laws until such time as an unspecified level of compliance with 

positive section 26(2) rights had been achieved within the inner city. And 

it sought the striking down of the relevant provisions of the National 

Building Regulations and Building Standards Act 103 of 1977 ("NBRA") 

as unconstitutional. 

 

6 A major area of contention between the parties was the insistence by the 

applicant that the adequate alternative (not "emergency") accommodation 

it sought, should be provided within the inner city of Johannesburg.  This 

feature of the relief granted at first instance formed a central aspect of the 

appeal. 

 

7 The City contended that the powers and duties it had under the NBRA 

were essential to enable a local authority to achieve its constitutional 

objectives, and in particular that the lawfulness of its continued ability to 

exercise those powers and to reduce and eradicate known instances of 

dangerous living conditions, could not be determined by the extent to 

which it was found to have achieved a certain (yet unspecified) degree of 

realisation of the progressive positive obligations entrenched in section 

26(2) of the Constitution. As to the latter, there had been no evidence at all 

presented of an essential component of these positive rights, namely the 

availability of adequate resources to meet the specified demands asserted 

by the applicant for the specific realisation of the rights in question (being 
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afforded housing in the inner city as a precondition to the exercise of any 

powers under the NBRA).  The uncontradicted evidence of the City was 

that it did not have the available resources to comply with these demands. 

 

8 The City also contended that PIE was not applicable to the instant 

situation.  The City further contended that, when it came to the application 

of section 26(3), it was a mistake for the court at first instance to have 

ignored the legally relevant circumstance of the deference that was due to 

an administrator exercising statutory powers and instead to have 

substituted a "discretion" based on its own assessment of whether the 

occupants were better, or worse, off in the dangerous buildings than 

evicted from them. 

 

9 The Supreme Court of Appeal ("SCA") agreed with the City that the 

applicant's approach entailed normative confusion, and that the City's 

compliance with its positive obligations under section 26(2) was not a 

prerequisite for the lawful exercise of its powers under the NBRA. In 

respect of this finding, the City submits there are no reasonable prospects 

of a different approach being adopted in this court. 

 

10 The SCA held PIE not to be applicable to these matters. It referred to the 

fact that it was not seriously disputed by any party that the relevant 

owners had abandoned any interest in the properties in question and that, 

accordingly, the occupants were not occupying against the will of the 

owners in any event to the extent required to render PIE applicable. This is 

a cogent finding. Furthermore, there is clear textual support for the finding 
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that PIE was not intended to govern these situations, in particular the 

indications in PIE that section 6 could not have been intended to have 

exhaustively confined the instances when the state could evict (given, for 

example its exemptions of certain categories of mortgagees), and the clear 

distinction between sections 4 and 6 when it came to the subordination of 

all other laws, as discussed in the judgement on appeal. Accordingly, there 

are no reasonable prospects of this finding being overturned on appeal 

either. 

 

11 The SCA pointed out that, when it came to the alleged failures to respect 

section 26(2) rights, there had been no necessary evidence presented, (as 

is required) of the alleged availability of resources for the City to comply 

with the applicant's demands for housing within the inner city.  The SCA 

invoked settled authority that section 26(2) did not confer claim-rights to 

specific instances of housing upon demand at the behest of particular 

individuals. The applicant's approach in its application is that a "prima 

facie" violation of these rights had been established, creating an onus on 

the City to prove the absence of resources. This is clearly wrong, as the 

right in question is defined with reference to the existence of the available 

resources, and it was incumbent upon the applicant to make out a case in 

this regard in support of any of the declaratory and structural relief it had 

sought based on alleged violations of section 26(2). Again, there is no 

reasonable prospect that this court will overturn this finding. 

 

12 In this regard, it is significant to note that the applicant has veered   

 from its untenable demand for housing within the inner city. Its affidavits left 
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no room for doubt as to its insistence (persisted with in argument on appeal) 

on being provided with adequate housing (not on a temporary or emergency 

scale either) within the inner city.  The applicant expressly resisted any 

notion of being afforded housing in an informal settlement).  After all, this is 

how the court of first instance understood applicants' case and what it 

ordered the applicant to do. The fact that no authority or evidence of 

available resources supported this very specific demand and its catastrophic 

implications for the City constituted one of the main drivers behind the City's 

appeal to the SCA. 

 

13 Having abandoned the kernel of its demands as made in the courts a quo 

the applicant now, in its application for leave to appeal, claims that the 

relevant occupiers of the dangerous buildings be afforded emergency 

housing as contemplated by chapter 12 of the Housing Code.  The 

applicant demands compliance with some specified minimum standards, 

in consultation with the City. This is substantially what the SCA ordered 

(having correctly held this to be an issue separate from the question 

whether the dangerous buildings ought to be evacuated). The applicant 

now merely insists that the order should add that the consultation should 

include the reasonable needs of the occupants with respect to their being 

able to earn a living, a topic that the relevant persons are hardly precluded 

from raising in the consultations ordered by the SCA.  The SCA requires 

the location of the alternative accommodation to be determined "after 

consultation (if requested by any respondent)".  The applicant demands 

such determination "in" consultation with the occupiers. 
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14 What is most curious about the current situation, and fundamental to the 

City's opposition to the application, is that it is common cause that the 

occupants of the dangerous buildings must, as a matter of law, vacate 

them (i.e. that the occupants must be "relocated"). The City contends this 

is because the buildings are dangerous and the NBRA requires their 

evacuation. The applicant contends that this is because the occupants are 

entitled to be provided with adequate emergency housing (an emergency 

that arises because of the need to evacuate the buildings in question). 

Whatever the nuances of this position, the applicant is insisting on an 

order ad factum praestandum that the occupants be taken elsewhere, 

which is precisely what the order by the SCA entails.  The applicant has 

now ceased, for the first time, demanding a particular location (the inner 

city), and has also ceased to insist that, if the specific demand cannot be 

met, and until such time as the City has complied with its positive 

obligations towards all in the position of the occupants, the occupants 

must remain indefinitely in the dangerous buildings. Instead, it merely 

asks that certain interests be accommodated in the consultations that the 

SCA has ordered be held, and that the occupants remain in the buildings 

until the relevant housing has been provided. The practical difference 

between what is sought by the applicant on appeal and what was granted 

by the SCA is therefore so trivial as not to merit the attention of this court 

and the further delaying of the implementation of the SCA order in the 

interests of all the peremptory and pressing concerns facing the City and 

the occupants. 

 

15 Accordingly, the situation is the following: when it comes to the relief 
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now demanded by the applicant with respect to the particular occupants of 

the particular dangerous buildings to which the eviction applications 

relate, the difference between what is sought and what has been ordered is 

so trivial as to pale into insignificance against the very real prospect that 

these buildings may burn down and these occupants be killed in the time it 

takes for this matter to proceed to appeal. It is not in the interests of justice 

that this matter be entertained in these circumstances. It is accordingly not 

in the interests of justice to determine the other issues relating to the 

evacuation of the buildings in question(whether there were other grounds 

upon which a review could have succeeded) in the circumstances where 

this particular finding would be entirely moot given the demand for a 

relocation in the presence of an order for relocation. 

 

16 When it comes to the relief that extends beyond the occupants (paras e, f 

and g of applicant's proposed order), the applicant is faced with an 

insurmountable difficulty that dooms its attempt to assert violations of 

section 26(2) on the part of the City, and consequential relief, namely the 

fact that it failed to adduce any evidence at all to make out a case in favour 

of a violation, namely that the City was in possession of the necessary 

resources and yet failed to utilise them to achieve sufficient progressive 

realisation. 

 

17. For the reasons set out above, the City opposes the application for leave to 

appeal.  
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       __________________ 

       DEPONENT 

 

 

THUS SIGNED AND SWORN TO BEFORE ME AT _________________ON 

THIS THE ___ DAY OF MAY 2007 THE DEPONENT HAVING DECLARED 

THAT SHE KNOWS AND UNDERSTANDS THE CONTENTS OF THIS 

AFFIDAVIT, THAT SHE HAS NO OBJECTION TO TAKING THE 

PRESCRIBED OATH AND THAT SHE REGARDS THE OATH AS BINDING 

ON HER CONSCIENCE. 

       ______________________ 

       COMMISSIONER OF 

OATHS 

 

 


