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[1]  This is a review appl icat ion of  an award by the third 

respondent (" the Commissioner")  in which the Commissioner 

found that the second respondent  (" the Counci l " )  d id not have 

jur isdict ion to arbi t rate the matter.  
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[2]  When the dispute came before the Commissioner,  the 

employer ( the f i rst  respondent herein) raised two points in 

l imine .   They were f i rst  that  the Counci l  d id not have the 

jur isdict ion to determine the matter because the main 

col lect ive agreement for  the c lothing manufactur ing industry 

had not been extended to non-part ies.   The second point  in 

l imine  was that the Counci l  lacked jur isdict ion to determine 

the matter as the employer and employee part ies had agreed 

to submit  any dispute between them to pr ivate arbi t rat ion for  

resolut ion.  

 

[3]  The Commissioner dismissed the f i rst  respondent 's f i rst  point  

in l imine  and found that the Counci l  d id enjoy jur isdict ion over 

the dispute.   However,  the Commissioner upheld the f i rst  

respondent 's second point  in l imine  and as I  said ruled that 

the Counci l  d id not have jur isdict ion to arbi t rate the matter.   

 

[4]  From the award i t  appears that the Commissioner reasoned 

that the pr ivate arbi t rat ion clause contained in the contract  of  

employment const i tuted a "non-negot iable of fer  of  

employment" that  was accepted by the employee, Ms St in ise.  

 The Commissioner appears to have reasoned that the pr ivate 

arbi t rat ion clause contained in the employment agreement 

formed part  of  a binding agreement between the part ies and 

that i t  thereby excluded the jur isdict ion of  the Counci l  to 

determine, inter al ia ,  d ismissal  d isputes.   

 

[5]  The Commissioner cont inued to reason that,  in any event,  the 

provis ions of  sect ion 147(6) of  the Labour Relat ions Act (" the 
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LRA") required the appl icant to have f i rst  referred i ts dispute 

to the CCMA, i t  being the only body with the power to appoint  

an arbi t rator to determine the dispute in the absence of  

agreement on a pr ivate arbi t rator.  The Commissioner 

accordingly concluded that the Counci l  lacked the jur isdict ion 

to consider the dispute and that the clause in the contract  of  

employment had speci f ical ly excluded the Counci l 's  

jur isdict ion.  

 

[6]  Mr Whyte,  who appeared before me on behal f  of  the 

appl icant,  informed me that i t  was, inter al ia ,  argued before 

the Commissioner on behal f  of  the appl icant that  the 

provis ions of  sect ion 199 of  the LRA prohibi ted the pr ivate 

arbi t rat ion clause found in the contract  of  employment.  This 

he submit ted was correct  as th is c lause caused the employee 

to be treated in a manner less favourable than that prescr ibed 

by the main agreement.  I t  a lso according to the appl icant 

amounted to a waiver of  the appl icat ion of  the provis ions of  

the appl icable main agreement,  and in both such instances, 

sect ion 199 of  the LRA prohibi ts that .   

 

[7]  I t  was contended on behal f  of  the appl icant that  the 

Commissioner 's award does not ref lect  at  a l l  that  he had 

appl ied his mind to the argument presented to him regarding 

sect ion 199 of  the LRA. The appl icant in addi t ion contended 

that the Commissioner grossly misappl ied the law appl icable 

to the issue before him when he concluded that he did not 

have jur isdict ion over the appl icant 's dispute.  I t  was f inal ly 

contended that the Commissioner also commit ted misconduct 
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by ignor ing a highly relevant argument raised by the appl icant 

as to why Counci l  had jur isdict ion over the dispute.  

 

[8]  Sect ion 199 of  the LRA reads as fol lows: 

 

       "199    Contracts of employment may not disregard or   

        waive collective agreements or arbitration         

        awards 

 

(1)  A contract  of  employment,  whether concluded 

before or af ter  the coming into operat ion of  any 

appl icable col lect ive agreement or arbi t rat ion 

award, may not -  

  (a) . . .  

  (b)  permit  an employee to be treated in a 

   manner,  or  to be granted any benef i t ,  that  is   

   less favourable than that prescr ibed by that  

   col lect ive agreement or  arbi t rat ion award; or 

(c)  waive the appl icat ion of  any provis ion of  that  

        col lect ive agreement or arbi t rat ion award. 

  (2)    A provis ion in any contract  that  purports to permit  

or  grant any payment,  t reatment,  benef i t ,  waiver or 

exclusion prohibi ted by subsect ion (1) is inval id".  

 

[8]  I t  is  apparent f rom the Commissioner 's award that he did not  

        at  a l l  have regard to the quest ion whether the pr ivate            

        arbi t rat ion c lause contained in the contract  of  employment     

        could possibly have the ef fect  that  the employee would be     

        t reated in a manner less favourable than that prescr ibed by    
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       the col lect ive agreement appl icable to the part ies.  In short ,  I    

       cannot f rom the Commissioner 's award at  a l l  determine           

      whether he had any regard to sect ion 199 of  the LRA. This       

     omission on the part  of  the Commissioner renders his award     

     reviewable.   

 

[9]     I  am sat isf ied that the f i rst  respondent was bound by the main 

        agreement appl icable to the part ies.   This main agreement     

        provides a dispute resolut ion procedure for  non-party            

        members to the agreement.  I t  is  readi ly apparent f rom the      

       employment contract  of  Ms St in ise that the pr ivate arbi t rat ion  

       c lause sought to exclude or waive the provis ions of  the main   

       agreement insofar as i t  d ictates that disputes involv ing non-    

      part ies to the Counci l  shal l  be resolved through arbi t rat ion i f     

      the LRA required that  the dispute be arbi t rated on. I  am           

     accordingly of  the v iew that sect ion 199(1)(c)  of  the LRA          

     does apply.  This being the case, in terms of  sect ion 199(2)       

     th is pr ivate arbi t rat ion c lause contained in the employment       

     contract  under considerat ion is inval id.  

 

[10]  Had the Commissioner proper ly appl ied his mind to the 

argument presented before him, I  am of the v iew that he 

would have been dr iven to conclude that the arbi t rat ion 

clause did not exclude the Counci l  f rom having jur isdict ion to 

conci l iate and, i f  necessary,  arbi t rate on the dispute before i t .  

 

[11]  I t  is  a lso apparent f rom the record of  the proceedings that the 

appl icant argued that the arbi t rat ion clause contained in the 

employment contract  a lso fel l  foul  of  sect ion 199(1)(b) of  the 
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LRA in that i t  would have the resul t  that  the employee was 

treated less favourably than prescr ibed by the col lect ive 

agreement appl icable to the part ies.   In th is regard i t  was 

contended that the pr ivate arbi t rat ion clause denied the 

employee access to the compulsory and free dispute 

resolut ion mechanisms contained in the main agreement.   

 

[12]  I  am of the v iew that the Commissioner 's fa i lure to apply his 

mind to th is aspect before him also renders his award 

reviewable.  

 

[13]  I  am accordingly persuaded that the Commissioner 's 

conclusion was unjust i f iable and i r rat ional  having regard to 

the mater ia l  presented to him.  I t  fo l lows that the award 

herein should be set aside. 

 

[14]  I t  was contended by Mr Whyte that i t  would serve no purpose 

        to remit  the matter  back to the Counci l  for  a f resh             

        determinat ion and that i t  would be in the interests of  just ice   

        and pract ical i ty for  th is Court  to subst i tute i ts own f inding for 

        that  of  the Commissioner.  I  am sat isf ied that  I  am able to do  

        so.  Whi lst  I  do not bel ieve that  suf f ic ient  evidence was          

        adduced to conclusively persuade me that the pr ivate            

        arbi t rat ion c lause renders the employment contract  less         

       favourable than the col lect ive agreement appl icable             

       herein,  I  am indeed sat isf ied that  the pr ivate arbi t rat ion          

       c lause const i tutes a waiver of  a provis ion of  a col lect ive         

       agreement and that i t  is  as such inval id.  That being the case,  

       I  am further sat isf ied that  the Counci l  has jur isdict ion over      
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       the appl icant 's dispute.   

 

[15]    In the resul t  the fo l lowing order is made: 

 

  "1.   The jur isdict ional  rul ing of  the third respondent 

under case number CCCA110-05 dated 14 

December 2005 is reviewed and set aside. 

            2.    The award is subst i tuted with the fo l lowing: 

          "The Counci l  does have jur isdict ion to arbi t rate  

            th is matter" .  

    3.     The second respondent is directed to convene  

           an arbi t rat ion hear ing on the meri ts of  the dispute  

           between the appl icant obo Xolelwa St in ise and  

           the f i rst  respondent.  

     4.    The f i rst  respondent is ordered to pay the  

           appl icant 's costs of  sui t .  

 

                                 

 

                                            

DEON NEL 

Acting Judge of the Labour Court 
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