
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 
 

Case No: 
 
 

In the matter between: 
 
 
M.M. VAN WYK  Applicant 
 
and 
 
UNITAS HOSPITAL First Respondent 
 
DR G.E. NAUDE Second Respondent 
 
 
 

AFFIDAVIT 
 

 
I, the undersigned 

 

MARIA MAGDALENA VAN WYK

(ID: 770217 0217 08 1) 

 

do hereby make oath and state as follows: 

 

1. 

 

I am the Applicant herein, a major widow with address at 698 Stel Street, 

Hercules, Pretoria. 

 

2. 
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The First Respondent is the UNITAS HOSPITAL, a firm (apparently operated by 

Netcare Pretoria Two (Pty) Ltd) conducting business as a hospital at Clifton 

Avenue, Lyttleton, Centurion, Gauteng. 

 

3. 

 

The Second Respondent is DR GIDEON EDUARD NAUDE, a major male 

physician who previously practised as such at Suite 406, Unitas Hospital, Clifton 

Avenue, Lyttleton, Centurion, Gauteng, but who has no interest in these 

proceedings as he has elected simply to abide the decision in this matter. 

 

4. 

 

My late husband LEON VAN WYK died on 3 July 2002 in the UNITAS 

HOSPITAL whilst in the care of the First Respondent and being treated in the 

High Care Unit by members of the hospital staff, being employees of the First 

Respondent, acting within the course of their employment and in the execution of 

their duties as such.  It is common cause that the deceased aspirated.  This was 

the result of being fed solid food by the First Respondent’s personnel against the 

instructions of the treating doctor under circumstances where he was unable to 

fend for himself.  I have always believed that the First Respondent is delictually 

liable for the death of my late husband. 
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5. 

 

I believe that the First Respondent experienced problems with regard to treating 

patients in the hospital.   There were for example extremely unhygienic 

conditions.  Some of the personnel were clearly not trained to manage the ward 

to which they were assigned.  There were also insufficient personnel present and 

under-qualified personnel on duty.  There was insufficient supervision in the 

side-room of Intensive Care, where the deceased was being nursed at that stage.   

There was a systemic failure at the hospital, which I believe led to the death of my 

late husband. 

 

6. 

 

At all relevant times, I have intended to exercise and protect my rights to claim in 

delict from the First Respondent as a result of the death of my late husband.  In 

fact, in the interim, I have been obliged to cause summons to be issued out of the 

Honourable High Court of South Africa (Transvaal Provincial Division) and 

served upon the First Respondent. 

 

7. 

 

It is common cause that the Second Respondent prepared a report dated 28 June 

2002, which has come to be known as “the Naudé report”.  This report, I believe, 

deals with conditions in the hospital of the First Respondent and the standard of 
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care and treatment of patients at roughly the time and in the same wards as my 

late husband was treated prior to and at the time of his death.  I believe that sight 

of this report will assist me in exercising and protecting my rights against the 

First Respondent. 

 

8. 

 

The Second Respondent was prepared to furnish me with a copy of the Naudé 

report but was instructed by the First Respondent not to do so. 

 

9. 

 

My attempts to acquire a copy of such report in terms of the Promotion of Access 

to Information Act, No 2 of 2000 (“the Act”) were rebuffed by the First 

Respondent. 

 

10. 

 

Accordingly I brought an application in terms of section 50 of the Act. 

 

11. 

 

My application was granted by the Honourable High Court of South Africa 

(Transvaal Provincial Division) by His Lordship Mr Justice MOJAPELO.  A copy 
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of His Lordship’s Judgement is attached hereto as ANNEXURE “A”.  On appeal 

to the Honourable the Supreme Court of Appeal; unfortunately, this judgement 

was overturned by a majority decision.  A copy of the four judgements delivered 

by the Honourable the Supreme Court of Appeal in this matter is attached hereto 

as ANNEXURE “B”. 

 

12. 

 

The point on which the decisions turned was the interpretation of the term 

“required” as used in Section 50(1)(a) of the Act. 

 

13. 

 

I am aggrieved by the majority decision and resultant order of the Honourable 

Supreme Court of Appeal.  I wish to appeal to the abovementioned Honourable 

Court against such majority decision and order. 

 

14. 

 

I am advised and consequently respectfully submit that the Act is a law 

concerning constitutional rights and is designed to give effect to the provisions of 

section 32(1) of the Constitution, which creates a positive right of access of 

information. 
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15. 

 

The effect of the majority judgement and order of the Honourable the Supreme 

Court of Appeal is, I respectfully submit, unnecessarily to restrict the application 

of the Act insofar as private bodies (such as the First Respondent) are concerned.  

The fundamental constitutional values of openness and accountability are 

discounted.  The approach adopted by the Honourable the SUPREME COURT 

OF APPEAL does not, it is respectfully submitted, limit prejudice nor encourage 

or facilitate the early or timeous resolution of disputes. 

 

 

 

16. 

 

The ambit of the access to information afforded by the Act is wider than the 

statutory rules regulating litigious discovery.  To begin with, the Act is concerned 

with “information” and discovery is restricted to evidence.   It is submitted that 

this is not the approach evidenced in the majority judgement by the Honourable 

the SUPREME COURT OF APPEAL. 

 

17. 

 

The constitutional matter raised in this case is the interpretation to be placed 

upon the term “required” in section 50(1)(a) of the Act. 
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18. 

 

It is respectfully submitted that the approach adopted by His Lordship Mr Justice 

MOJAPELO in his judgement of the first instance and by His Lordship Mr 

Justice CAMERON in his minority judgement on appeal do, for the reasons 

therein set out, constitute the correct approach to the interpretation of the term 

“required”.  Applying that approach, the appeal of the First Respondent ought to 

have been dismissed with costs by the Honourable the SUPREME COURT OF 

APPEAL and I should have been held to be entitled to sight of the Naudé Report, 

with the deletion of persons’ names to protect their privacy, as same is required 

to protect or exercise my rights against the First Respondent. 

 

19. 

 

It is respectfully submitted that the term “required” in section 50(1)(a) of the Act 

bears the same meaning as previously used in section 23 of the interim 

Constitution, i.e.  reasonably required.  If the information in question will assist 

the applicant in this sense, it ought to be produced.   The effect of restricting the 

terms “required” is to render largely nugatory the provisions of the Act.   It runs 

counter to the Constitutional imperative.  The Honourable the SUPREME 

COURT OF APPEAL ought to have found that production of the Naudé Report 

will undoubtedly assist me in protecting and exercising my right to claim 

damages from the First Respondent pursuant to the death of my late husband. 
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20. 

 

It is respectfully submitted that it is adequately demonstrated how the 

information sought will assist me in the exercise and protection of my rights.   

The fact that the Naudé Report apparently does not specifically deal with the 

deceased is, I respectfully submit, irrelevant.  It deals with conditions in the very 

ward (or unit) of the hospital of the First Respondent at substantially the relevant 

time.  The Naudé Report will undeniably be of great assistance to me in enforcing 

my right to claim damages from the First Respondent. 

 

21. 

 

The First Respondent contests and disputes its liability in delict for the death of 

my late husband.  It has made no concession in this regard.  It is clear that I will 

somehow have to prove causal negligence on the part of the First Respondent in 

order to succeed. 

 

22. 

 

It is respectfully submitted that the mere fact that I could institute action against 

the First Respondent without sight of the Naudé Report or that I was already 

possessed of certain information ought not to be relied upon to bar my access to 
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the Naudé Report itself.   There is nothing contained in the Act to warrant that 

approach. 

 

23. 

In the light of the aforegoing it is respectfully submitted that the application was 

correctly granted initially and that the appeal should not have been upheld.   

 

24. 

 

I am advised that this application is out of time.  I hereby humbly apply for 

condonation for my dilatoriness in this respect.   

 

25. 

 

For a long time I have pondered whether or not I should proceed with an appeal 

against the majority decision of the The Honourable the  Supreme Court of 

Appeal and sought advice from various persons in this respect.  I do not have 

unlimited funds.   The cost of this litigation is very expensive.  I am advised and I 

realise that this is not a particularly compelling reason in the eyes of the Court. 

However, it is a real consideration for me. Matters have recently come a head in 

this regard by the recent taxation of the First Respondent’s Bill of Costs and the 

resultant demand for payment by myself, failing which execution will be levied by 

the First Respondent.  I have been advised that there exists a very real prospect of 

the First Respondent attaching my delictual claim for damages by way of 
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execution. This will deny me the opportunity of vindicating my husband’s death.  

May I respectfully submit that, as I am advised, my prospects of success on 

Appeal to the abovementioned Honourable Court ought to outweigh my 

dilatoriness in this matter and be taken into account in considering whether or 

not I should be granted condonation.  I humbly request that the abovementioned 

Honourable Court see its way fit to grant me condonation in this matter. 

 

In the premises, may it please this Honourable Court to grant me leave to appeal 

against the majority decision and order of the Honourable the Supreme Court of 

Appeal referred to above. 

 

 

______________________ 

M.M. VAN WYK 

 

  

 

I CERTIFY THAT THE DEPONENT HAS ACKNOWLEDGED THAT SHE 

UNDERSTANDS THE CONTENTS OF THE DECLARATION WHICH WAS 

SWORN TO/AFFIRMED BEFORE ME ON THIS THE ................... DAY OF 

......................................... 2007. 

 

 

 __________________________ 

 COMMISSIONER OF OATHS 

 

FULL NAMES: ................................................... 
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CAPACITY: ................................................... 

 

ADDRESS: ................................................... 

 


