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AFFIDAVIT 

 
  

I, the undersigned, 

ALISON TILLEY 

do hereby make oath and say that:  

 

1. I am an attorney practising as such at the Open Democracy Advice 

Centre (‘ODAC’) whose offices are located at 6 Spin Street Cape 

Town.  I am the Chief Executive Officer of ODAC.  

 



2. The allegations in this affidavit are true and correct and, save where 

the context indicates to the contrary, are within my personal 

knowledge.  

 

3. ODAC is a non-profit non-governmental company registered in terms 

of section 21 of the Companies Act.  ODAC has duly resolved to 

institute these proceedings and has authorised me to depose to this 

affidavit on its behalf.    

 

4. This affidavit is in support of an application by ODAC for leave to 

intervene as amicus curiae in the matter of Maria van Wyk v Unitas 

Hospital and another, CCT 12/07, which is set down for hearing before 

the Constitutional Court on 21 August 2007.  A central issue in the 

case is the scope of the right of access to privately held information 

when litigation against that private body is contemplated.  

 

5. In this affidavit I deal with the following issues:  

 

5.1. The interest of the applicant in the proceedings; 

5.2. The position to be adopted by the applicant; 

5.3. The submissions to be advanced (including their relevance, their 

use to the Court and how they differ from the submissions of the 

other parties); 



5.4. Condonation for the late filing of this application. 

 

ODAC AND ITS INTEREST IN THE PROCEEDINGS 

 

6. ODAC is an association between the Institute for Democracy in South 

Africa (Idasa), the Black Sash Trust and the Department of Public Law 

of the University of Cape Town.    

 

7. Idasa is an independent public interest organisation committed to 

promoting a sustainable democracy in South Africa by building 

democratic institutions, educating citizens and advocating social 

justice.  Idasa was established in 1987 and since its inception has 

pursued a wide range of projects designed to support the consolidation 

of democratic processes and attitudes within South African society.  

Idasa has on a number of occasions been admitted as amicus curiae 

in public interest matters.  These cases include Dotcom Trading 121 

(Pty) Ltd T/A Live Africa Network News v King NO and Others 2000 (4) 

SA 973 (C) (the rights of radio and television to broadcast the hearings 

before the King Commission of Inquiry into Cricket Match Fixing and 

Related Matters); Minister of Health and Others v Treatment Action 

Campaign (No.2) 2002 (5) SA 721 (CC) (the Nevirapine case) and 

UDM v The President of the Republic of South and Others (No.2) 2003 

(1) SA 495 (CC) (the floor-crossing case).  Idasa was also the 



applicant in Idasa and others v African National Congress 2005(5) SA 

39 (C) which concerned the right of the public to information from 

political parties about their funding.   

 

8. The Black Sash Trust is a human rights organisation founded on the 

women’s membership movement that began in 1955.  Its vision is a 

South Africa in which human rights are recognised in law and 

respected in practice, and in which the government is accountable to 

all its people and meets its obligations to the poor.  It recognises that 

access to justice and social security rights are not human rights readily 

available to poor citizens of South Africa, and that the majority of South 

Africans are unaware of the laws enacted to their advantage, nor are 

they enabled to challenge abuses of their rights. 

 

9. Members of the Department of Public Law of the University of Cape 

Town conduct research of fundamental importance to developments in 

contemporary South Africa. These include, in general, constitutional 

law; administrative law; international law, and African customary law.   

 

10. ODAC was established in the belief that in a constitutional democracy 

the right of access to information entrenched in section 32 of the 

Constitution and given effect to in the Promotion of Access to 

Information Act, No. 2 of 2000 (PAIA), is not only essential for the 



exercise and protection of all other rights entrenched in the bill of 

rights, but is also necessary for promoting and enhancing an open and 

accountable administration in all spheres of government. 

 

11. ODAC’s primary mission is to promote transparent democracy and to 

foster a culture of corporate and government accountability. It seeks to 

achieve its objectives through supporting the effective implementation 

and protection of rights and laws which enable access to, and 

disclosure of, information. ODAC was therefore established to deal 

specifically with matters related to, and arising from PAIA and the 

Protected Disclosures Act, No. 26 of 2000 ("the PD Act").  Since its 

inception ODAC has carried on projects, produced workbooks, held 

conferences and been involved in training both holders of information 

(the state and private bodies) and requesters or users, including 

community-based organisations, NGOs and rural-based organisations 

on how to access information and apply PAIA.  It also dispenses free 

legal advice in respect of access to information matters and the PD 

Act. 

 

12. ODAC’s specific objectives are to: 

 

12.1. enhance civil society’s access to public and private information 

through PAIA including providing assistance for the request, and 



launching, intervening in or participating in test cases relating to 

requests for public and privately held information and test case 

litigation; 

 

12.2. promote the fight against corruption by supporting actual and 

potential bona fide whistle blowers using the PD Act by providing 

legal advice, support and case referrals through a confidential 

helpline; 

 

12.3. support effective implementation of the new legislation by assisting 

public and private institutions to develop policies, procedures and 

systems; 

 

12.4. provide public information and training on using the new legislation 

through public awareness campaigns, an internet website and 

regular workshops; 

 

12.5. monitor the implementation and use of the legislation in order to 

refine and improve it by conducting applied and comparative 

research. 

 



13. ODAC seeks to achieve its mission through supporting the effective 

implementation of rights and laws that enable access to, and 

disclosure of information.   

 

14. In line with its objectives ODAC has previously intervened in court 

applications as amicus curiae to advance a legal interpretation of 

access to information laws that support a transparent democracy and a 

culture of corporate and government accountability.  These cases 

include CCII Systems v Fakie and Others NNO 2003 (2) SA 325 (T), 

and Independent Newspapers (Pty) Ltd v Minister of Safety and 

Security and Others (case no. 1244/2001).  The latter case was 

subsequently settled when the Minister released the crime statistics as 

requested in that application.  ODAC has also recently acted as the 

instructing attorney (on a pro amico basis) in three High Court 

applications, namely Hlatshwayo v Iscor Ltd (case number 

17941/2003) and Pretorius v Nedbank (case number 14881/2003).  

The former application succeeded in the High Court, and an appeal by 

the respondent to the SCA was dismissed.  The latter application was 

settled.  ODAC was the instructing attorney in Idasa and others v 

African National Congress 2005(5) SA 39 (C) referred to above. 

 

15. The current application deals pertinently with the scope of the right of 

access to privately held information where litigation against that private 



party is contemplated, which is sometimes referred to as “pre-litigation 

discovery”.  It has been ODAC’s view for some time that it is desirable 

for this issue to be determined by the Constitutional Court because of 

the uncertainty that prevails in this regard.  Numerous requests are 

made in terms of PAIA every day to private and public bodies for 

information.  Individuals who are seeking to protect and exercise their 

rights, and private institutions which hold information and are faced 

with requests, often do not know the scope of their rights and duties. 

Although courts have started to develop jurisprudence in this regard, 

approaches differ both in how the applicable principles are articulated 

and in how they are to be applied in practice.  The differences in 

approach are manifested in the various judgments in the Supreme 

Court of Appeal in the present case.  

 

THE POSITION TO BE ADOPTED BY ODAC 

 

16. ODAC does not have any direct interest in the resolution of the dispute 

between these parties.  It is however concerned about the broader 

implications of the judgment of the Supreme Court of Appeal in the 

context of requests for documents of this sort.  It will accordingly make 

submissions in respect of documents of the sort contemplated by the 

Naudé report on the conditions in ICU and the high-care unit at Unitas.  



ODAC will take the position that in this case, an order should have 

been made for disclosure of the documents. 

 

17. One of the issues in this application is whether the matter is moot as 

between the parties.  ODAC is not concerned to become involved in 

that dispute.  ODAC will, however, take the position that regardless of 

that question, the case raises important questions of law which will and 

do arise frequently, and on which there is little authority.  It is in the 

interests of justice that this Court should resolve the matter for the 

future guidance of parties which seek to assert rights or perform their 

obligations in terms of PAIA. 

 

THE SUBMISSIONS TO BE ADVANCED 

 

18. ODAC’s general submission is that the right of access to privately held 

information contained in section 32(1)(b) of the Constitution and as 

provided for in section 50 of PAIA should be interpreted generously.  

 

19. A generous interpretation is vital in order to ensure that the purpose of 

the right, namely the protection and exercise of rights (constitutionally 

protected and otherwise), is served.  Rights become meaningless in 

the absence of accountability and access to information.  ODAC will 

argue that if the First Respondent’s position is to be upheld, the right 



will have no substance, and parties will in effect have no more rights to 

privately held information than they did before the introduction of both 

the constitutional rights, and the PAI Act.  

 

20. The protection afforded to the right to privately held information in the 

South African Constitution reflects a recognition that power is wielded 

not only by the state but also by private actors which have the capacity 

to affect people’s constitutional and other rights in important ways.   

Private power plays an essential role, for example, in the effective 

realisation of social and economic rights and children’s rights. 

 

21. ODAC accepts that the question whether a party “requires” a 

document for the exercise and protection of his or her rights can only 

be determined on a case by case basis.  However it wishes to make 

submission in respect of the following questions of principle.  

 

21.1. The importance of transparency and access to information in 

ensuring that rights can be exercised and protected;  

 

21.2. The relevance of the nature of the private body and the importance 

to be attached to ensuring accountability and transparency in 

respect of private bodies that wield power and influence the 

realisation of rights. 



  

21.3. The scheme of PAIA and the constitutional limitations enquiry 

support the submission that sufficient protections are afforded 

private bodies under the limitations and exemption provisions to 

warrant a generous interpretation of the right to privately held 

information.  

 

21.4. The legitimate and important purposes of a generous entitlement to 

pre-litigation discovery and ODAC’s view that concerns about 

‘fishing expeditions’ are a ‘red herring’.   

 

22. ODAC also intends to investigate, in preparing its submissions, 

whether there is any foreign law that may be of assistance to the 

Court.  Although South Africa is unique in protecting the right to 

privately held information constitutionally and in its access to 

information legislation, other free and democratic countries, such as 

the United Kingdom, do recognise the importance of pre-litigation 

discovery.  

 

23. As I have stated above, ODAC wishes to make submissions as to why 

it is in the interests of justice that this Court should grant the 

application for leave to appeal, and decide the matter, whether or not 

the dispute is moot as between the parties.  In the experience of 



ODAC, the core question in this case arises very frequently.  There is 

little authority to enable those who seek information to know whether 

they are entitled to insist on it, and to enable those who hold 

information to know whether they are obliged to provide it.  

 

24. This is therefore a matter which will arise again.  However, for reasons 

of practicality it will not easily be brought before this Court.  That this is 

so, is demonstrated by the fact that although PAIA was enacted in 

2000, and the question in issue arises very frequently, it is only now 

that it has been brought before this Court.  If the matter is not decided 

now, the result will probably be that people affected and courts faced 

by this question will for a considerable time be left in the position that 

there is still no authoritative determination of the question in issue, 

save for a decision by a (divided) Supreme Court of Appeal, by which 

they will be bound. 

 

25. We submit that the issues that ODAC intends to traverse in argument 

have either not been dealt with by the parties at all or have not been 

dealt with by the parties adequately or sufficiently.  In the nature of 

things, the applicant takes a more narrow view of the issues than 

ODAC.  The submissions on her behalf do not deal with the full range 

of considerations which ODAC wishes to place before the Court.  The 

applicant also does not deal with the question of whether it is in the 



interests of justice that the merits of this appeal should be determined, 

whether or not the dispute is moot as between the parties. 

 

26. We therefore respectfully submit that the submissions to be made by 

ODAC will be different from those of the parties, relevant, and of 

assistance to the Court.  

 

CONDONATION 

 

27. Because the respondent filed its heads of argument on or before 1 

June 2007, this application is lodged outside of the time frames 

contemplated by the Rules of the Constitutional Court.  It is accordingly 

necessary for ODAC to apply for condonation.  

 

28. As a public interest organisation concerned with access to information, 

ODAC tries to monitor relevant litigation.  Not all litigation comes to our 

attention at an early stage however.  The current matter first came to 

my attention in or about August 2006 when the Supreme Court of 

Appeal’s decision was reported as Unitas Hospital v Van Wyk and 

another 2006 (4) SA 436 (SCA).    

 

29. It was however only on 28 June 2007 that my staff and I became 

aware that any application had been made to the Constitutional Court 



for leave to appeal.  It came to my attention via a newspaper article in 

the Business Day by Ernest Mabuza, which I annex as AT1.  As 

appears therefrom the article did not indicate that the matter had at 

that stage already been set down, nor did the article state the stage of 

proceedings or the date of the hearing. 

 

30. In view of the fact that I was about to take my annual leave I requested 

ODAC’s staff to make enquiries in respect of the matter, to obtain 

copies of and consider relevant documentation, and to report to me on 

my return on 16 July 2007 so that a decision could be taken as to 

whether it was desirable for ODAC to seek leave to intervene.  

 

31. On my return, and on 17 July 2007, Padie Pathey, an attorney working 

at ODAC,. reported to me that in fact that matter had already been set 

down for 21 August 2007.  I learned that the parties had already filed 

their written submissions.  Accordingly the time for filing applications 

for leave to intervene had already lapsed in terms of Rule 10(5).   

 

32. After perusing the written submissions, I formed the view that it would 

be desirable to seek the condonation of the Court and leave to 

intervene for purposes of canvassing the arguments referred to above, 

which we believe will be of assistance to the Court.  Accordingly on 18 

July 2007 counsel was briefed to prepare the necessary application.  



 

33. On 19 July 2007, I sent letters to the parties to seek their consent.  

Copies of the letters faxed on that date are annexed as AT2 and AT3.  

At the date of my signing this affidavit, ODAC had not yet received a 

written response from the parties.  However, I have been advised that 

because of the urgency of the matter, ODAC should not wait any 

longer before making this application.  I shall immediately advise the 

Court as soon as I receive any further response.  On 23 July 2007, the 

appellant’s attorney advised Parvathi Pather that the appellant would 

furnish its consent and that correspondence would be forthcoming 

soon.  Pather also ascertained that first respondent expected to be in a 

position to respond on or about 24 July 2007.  

 

34. In the circumstances, I submit that ODAC has acted with due diligence 

in launching these proceedings from the time that the relevant 

information came to our knowledge.  ODAC does not, of course, wish 

to delay the matter nor cause any prejudice or inconvenience to the 

parties or the Court in preparation for the hearing.  With this in mind, 

ODAC has tendered to furnish the parties with its written submissions 

during the first week of August.  That would of course only be possible 

if leave to intervene were granted at an early stage. 

 



35. In the premises, I respectfully request that the Chief Justice grant the 

relief sought by ODAC in the notice of motion.  

 

________________ 

ALISON TILLEY 

 

I certify that: 

1. the deponent has acknowledged that: 

1.1. s/he knows and understands the contents of this declaration; 

1.2. s/he has no objection to taking the prescribed oath; 

1.3. s/he considers the oath binding on her conscience. 

2. the deponent thereafter uttered the words `I swear that the contents of 

this declaration are true, so help me God'. 

3. the deponent signed this declaration in my presence at the address set 

out hereunder on this  day of    2007. 

 

_________________________ 

COMMISSIONER OF OATHS 
 

 

 


