
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 

CASE NO: CCT12/07  
In the matter between 

 

MARIA MAGDALENA VAN WYK     Appellant 

and 

UNITAS HOSPITAL      First Respondent 

and 

DR GE NAUDÉ       Second Respondent 

and 

 

OPEN DEMOCRACY ADVICE CENTRE   Amicus Curiae 

 

_______________________________________________________________________  

 

FIRST RESPONDENT’S SUBMISSIONS IN REPLY TO AMICUS CURIAE  
_______________________________________________________________________ 

 

INTRODUCTION 

1. On 24 July 2007 ODAC applied to intervene as an amicus curiae.  Unitas resolved to 

oppose its intervention and prepared papers, and these were filed on 1 August 2007.  
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In summary the motivation for the opposition was the submission that the facts of this 

case render ODAC’s intervention inappropriate. 

2. Unitas belatedly learned that on 26 July 2007, and prior to submission of the 

opposing papers, the Court had already granted leave to intervene.   

3.  Unitas files these submissions in response to the written argument submitted by 

ODAC, and in terms of the Court’s direction dated 26 July 2007.  We will not repeat 

the submissions made in Unitas’ written argument (which already address the 

interpretation and application of section 50 of PAIA) but will focus on those aspects 

of ODAC’s argument which warrant reply.  We list them below, and indicate in each 

case the principal paragraphs of ODAC’s argument in which they are articulated): 

(i) the failure to address the facts, notwithstanding agreement that s50 demands 

that access be “reasonably required” (paragraph 14); 

(ii) the consequences of the fact that the issue is moot (paragraph 25-8); 

(iii) the submission that s50 must be “generously interpreted” (paragraph 5, 51-3, 

57, 64-5); 

(iv) the relationship between PAIA and the rules of discovery (paragraph 5, 20-1, 

30-34, 36-7, 41); 

(v) the argument that PAIA should be interpreted widely in order to facilitate the 

early resolution of disputes (paragraph 70); 
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(vi) the relevance of foreign law (the annexure); 

(vii) the suggested criterion of “sufficient connection” (paragraph 67). 

THE FAILURE TO ADDRESS THE FACTS  

4. ODAC accepts that the word “required” in s50 means “reasonably required”1.  It does 

so because in “in each case the question whether access should be granted will 

depend on what right is being asserted and the relationship between the record sought 

and the exercise or protection of the right”2.  We endorse that submission. 

5. The analysis of the right and its relationship to the document is necessarily one which 

demands a careful examination of the particular facts of the case.    In Clutchco (Pty) 

Ltd v Davis3, Comrie AJA found that the words “reasonably required” are about as 

precise a formulation of the meaning of “required” as can be given.  The obvious 

difficulty is that adding additional definitions to the test of what is “reasonably 

required” will only generate further semantic disputes.  What is necessary is for the 

test to be applied to the facts of each case.  ODAC makes no contribution to that 

debate.  We respectfully submit that its failure to do so renders its submissions 

interesting but not useful. 

6. The SCA did not in this case lay down new principles of general application.  It 

followed the body of cases which had already determined that the appropriate test is 

                                                 
1 ODAC Heads p7 para 14 
2 Ibid, para 14 
3 2005(3) SA 486 (SCA) para13 
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whether access is “reasonably required.”  It then carefully analysed the facts, applying 

long established principles relating to the determination of facts in motion 

proceedings.   The fact that its analysis was correct is evident from Van Wyk’s lack 

of enthusiasm in pursuing and producing the report after it was made available in 

discovery.4  

7. Despite ODAC’s concession that the question whether the requester should be 

granted access to the documents sought will depend on the facts of each case5, it 

seeks to advance an interpretation and application of s 50(1)(a) without any reference 

to the facts. Indeed, it points out that it has no direct interest in the resolution of the 

dispute between the parties.6 

8. ODAC’s attempt to interpret s 50(1)(a) without reference to the facts of the case is an 

entirely appropriate approach for academics, who are not concerned about the 

unintended consequences their preferred interpretation may have, and are not engaged 

in the process of resolving real disputes. It is not however in our submission an 

appropriate approach for a court of law. The need for a fact-based approach was 

indeed emphasized by Brand JA in the following passage7: 

“A substantial part of the argument in this matter has been devoted to the meaning 
of “required” within the context of s 50(1)(a). I shall come to that. It seems plain, 
however, that any attempt to determine its meaning in the abstract would be a 
futile exercise.” 

                                                 
4 See, for example Cloete JA at SCA Judgment, vol 2, p185. para 54 
5 ODAC Heads, p 7, para 14 
6 ODAC’s application for admission as amicus, para 16. 
7 SCA Judgment  vol 2, p 164-5,  para 6. 
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9. Since ODAC does not suggest that the “reasonably required” standard adopted by the 

SCA is wrong, it could only motivate for a different result in this case by seeking to 

persuade this Court that the SCA’s analysis of the facts was wrong or based upon 

incorrect principles.  It has not done so. 

10. ODAC does advance general propositions about the importance of access to 

information.  But these do not assist.  This is a case which involves the application of 

the principles to the facts, not the determination of what the principles are. 

THE CONSEQUENCES OF THE FACT THAT THE ISSUE IS MOOT  

11. ODAC argues that the Court should hear and determine the appeal even if it is moot 

as between the parties8.  We respectfully submit that the reasons which it gives are 

not persuasive, and that the court should not hear the merits of the appeal.  Our 

reasons are the following: 

11.1. ODAC’s submission ignores the fact that Van Wyk requires condonation for 

filing her application for leave 11 months out of time.  For the reasons given in 

our main argument, we respectfully submit that condonation should be refused.  

The considerations advanced by ODAC do not militate in favour of condonation. 

11.2. ODAC also ignores the fact that Van Wyk has yet to obtain leave to appeal.  The 

fact that the issue is moot between the parties, and the costs tender made by 

Unitas, are in themselves substantial reasons not to grant leave. 

                                                 
8 ODAC Heads, para 28. 
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11.3. ODAC’s primary submission is that the “core question in this case arises very 

frequently”,  and “will arise again” and that it should be decided “for the benefit 

of the broader public, and to achieve legal certainty ...”.  But it concedes that the 

SCA correctly interpreted “required” to mean “reasonably required”, and that the 

issue thereafter is a matter for application to the particular facts of the case.  That 

necessarily means that the core question in this case is not one which arises 

frequently, will not arise again and is not one upon which a decision is required 

to achieve legal certainty. 

11.4. The authorities cited by ODAC show that moot issues ought not to be decided 

unless the decision will have a practical effect for others.  But the decision of the 

merits of this case will for the reasons already given have no practical effect at 

all. 

11.5. There may be nuances within the test of what is “reasonably required” - for 

example whether it is enough that the document would be of some assistance or 

whether substantial advantage must be shown.  But on the facts (on which 

ODAC has made no submissions), Van Wyk did not even satisfy the threshold 

test of assistance.  This case therefore does not necessitate exploration of those 

nuances. 

THE SUBMISSION THAT SECTION 50 MUST BE “GENEROUSLY 
INTERPRETED” 

12. ODAC argues that the section should be generously interpreted, in essence because: 
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12.1. This Court has held the Constitution and in particular the Bill of Rights should be 

so interpreted. 

12.2. An expansive interpretation of the right of access to information will facilitate 

and promote the achievement and protection of other rights. 

12.3. Section 36 envisages the promotion of the fundamental values of an open and 

democratic society. 

12.4. PAIA expresses itself as being aimed at a culture of transparency and 

accountability, and ought to be interpreted to promote the disclosure of 

information and not secrecy. 

13. We accept that the Bill of Rights should be generously interpreted.  But the 

provisions of PAIA which deal with access to information in the hands of private 

bodies directly involve competing fundamental rights.  The right to privacy is as 

deserving of generous interpretation and application, as the right to access to 

information.  The values of openness and accountability do not override the right to 

privacy, but exist alongside it.  The delicate balancing of these rights and values 

against each other cannot be undertaken by an a priori assumption that one is of more 

importance than the other.  

14. The same flaw underlies the argument that an expansive interpretation would 

facilitate the achievement of other rights.  We accept that requiring potential 

defendants to disclose more information to potential plaintiffs will generally assist 
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those plaintiffs in pursuing their claims against the defendants, and therefore in 

realizing the rights to which those claims relate.  But at the same time it will expose 

potential defendants to an escalated invasion of privacy and to an increased burden of 

administration, even where the potential plaintiffs’ claims are vexatious and without 

merit.  

15. Both s32 of the Constitution and PAIA have sought to balance these interests by only 

requiring private parties to make available documents which are “required for the 

exercise or protection of [the requestor’s] rights.”  We respectfully submit that the 

Court ought to strive to maintain that balance. 

16. In this context, it is also relevant to note that ODAC suggests that chapter 4 of PAIA 

itself amply protects competing rights.  But that is incorrect.  The relevant protections 

relate to the privacy of third parties.  They do not deal with the privacy of the party 

from whom access is requested.  That is because the balance between that party’s 

privacy and the requester’s rights is determined by the proper application of the test 

that access be “required”. 

 THE RELATIONSHIP BETWEEN PAIA AND THE RULES OF DISCOVERY 

17. ODAC suggests that the SCA mischaracterized the issue as one concerning pre-

litigation discovery and illogically deferred to those rules notwithstanding that the 

question arose in the pre-litigation phase.  

18. It is firstly wrong to label the SCA’s approach in that way. 
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18.1. All of the judgments define the primary question as being whether Van Wyk 

reasonably required access to the report. 

18.2. Brand JA only began to deal with “pre-action discovery” in the final paragraphs 

of his judgment9.  Cloete JA only referred to it in the last paragraph10.  Conradie 

JA did not deal with it at all. 

19. Secondly, the rules of discovery became and are relevant because of the nature of the 

rights which Van Wyk sort to exercise or protect.   ODAC itself endorses the 

proposition that the question whether access should be granted will depend on what 

right is being asserted and the relationship between its exercise or protection and the 

record sought. 

19.1. The founding affidavit in the application failed to identify the relevant right.  By 

inference, it was either (i) the right to institute action; or (ii) the right to recover 

damages if the deceased died because of negligent treatment. 

19.2. Access to the report in order to exercise or protect the right to institute action 

would be “required” if insight into it was necessary in order to plead.  It 

manifestly was not. 

19.3. All of the judgments of the SCA accepted that the right to institute action 

required allowing access to documents which would probably enable Van Wyk 

to determine whether or not there was a valid basis for a claim.  For that reason, 

                                                 
9 From para 20 
10 At para 55 
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none of the judgments criticized the decision in Pretoria City Council v Van 

Niekerk11.  But we respectfully submit that the papers showed that the Naudé 

report was not a document of that kind.  Indeed, Naudé himself stated that she 

had nothing to gain from it other than to embarrass Unitas, Van Wyk did not 

deny that statement in reply, and is therefore taken to have admitted it.  The SCA 

analysed the facts and came to the same conclusion.  (We deal below and in our 

main argument with the judgment of Cameron JA which dissented on this issue). 

19.4. If access was not required for Van Wyk to plead or to determine whether or not 

she had a case, she had to contend that she required it in order to pursue her 

claim for damages.  But since she would obtain any relevant document through 

discovery in any event (as she later obtained the Naudé report), she could not 

require access under PAIA for that purpose.  That logical distinction owes its 

origin to the judgment of Davis J in Inkatha Freedom Party v Truth and 

Reconciliation Commission.12  

20. Thirdly, we respectfully submit that the logic of the SCA’s analysis of the 

interrelationship between PAIA and discovery is sound, and that ODAC’s criticism of 

it is misconceived. 

20.1. Parliament chose (in section 7) to defer to the rules of discovery after institution 

of action.  By doing so it recognized the adequacy of those rules to ensure access 

                                                 
11 1997 (3) SA 839 (T) 
12 2000 (3) SA 119 (C). 
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to information necessary for litigation.  This Court was not prepared to decide the 

contrary in Ingledew v Financial Services Board.13 

20.2. The rules and principles of discovery have been developed and refined over a 

very long period, and are designed both to ensure that all relevant evidence is 

made available and to maintain an equality of arms between the opposing 

litigants. 

20.3. It is of course correct that section 7 does not itself apply to the pre-litigation 

phase.  None of the judgments in the SCA suggested that it did.  Instead, the SCA 

(including Cameron JA) recognized that the question whether access to a 

document is required for the purpose of exercising the right to claim damages 

must take account of the fact that all relevant documents will be discovered in the 

ordinary course of the litigation.  What ODAC suggests is that the Court should 

close its eyes to the fact that the discovery procedure will in due course be 

followed, and should decide whether access is required by artificially ignoring 

the ordinary incidents of litigation.  

20.4. The SCA in effect held that because discovery will follow in due course, access 

to a document under PAIA will generally only be required for the purpose of 

exercising the right to claim damages where for particular reasons access is 

required at an earlier stage.  That may for example be (i) in order to assess the 

merits of the claim (which was why Cameron JA would have allowed access) or  

(ii) for purposes of pleading. 
                                                 
13 2003 (4) SA 584 (CC) para 28ff 
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20.5. For that reason the scope of access under PAIA during the pre-litigation phase is 

necessarily narrower than that under the rules of discovery.  If it were not, the 

anomalous result would be that by instituting action a potential plaintiff would 

reduce his access to information.  In addition, the carefully established equality 

which the rules of create would be disturbed, because one side might have a 

greater access to information than the other. 

21. Because ODAC has adopted an abstract approach to the interpretation of s 50 (1)(a), 

it has failed to attach any material significance to the factual context it which the 

interpretation and application of that section arose. In its application for admission, 

ODAC complained14 that there is little authority to guide those who seek information 

under s 50 (1)(a). That is simply untrue. The SCA Judgment provides clear guidance 

to litigants who seek information prior to instituting action. The requester will have to 

show an element of need or substantial advantage. Where, as in the case of Mrs Van 

Wyk, the requester is armed with an impressive array of evidence and expert advice, 

it will be difficult to discharge that burden. Indeed the SCA found as a fact that the 

applicant had failed to show that the document sought would be of any assistance to 

her.15 

22. A further difficulty created by the abstract approach adopted by ODAC is that it fails 

to appreciate that litigants approach the civil litigation in which they are, or will be, 

involved as combatants whose conduct is restrained by a number of rules which have 

grown up to facilitate an orderly resolution of the disputes and prevent abuse of the 

                                                 
14 ODAC Application para 23 
15 SCA Judgment vol 2, p 173, para 25. 
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invasive powers granted to plaintiffs by the rules relating to discovery, the issue of 

subpoenas and cross-examination of witnesses. Our courts frequently have to deal 

with cases where one or other of the litigants attempts to use those powers in 

terrorem or to embarrass an opponent into settling a claim which is without real 

merit. 

23. Thus the courts will not permit a litigant who sues for damages occasioned by a 

collision to require the production of documents which may show that his opponent 

was once convicted of drunk-driving. The requirement that the documents sought be 

relevant to the issues in dispute affords an important protection against the abuse of 

the discovery process.   If ODAC’s approach16 were to be adopted, such protection 

would not be available prior to the commencement of litigation.   Consequently, the 

protection currently afforded against abusive discovery by the rules of court once 

litigation has commenced would be entirely eroded.     

THE ARGUMENT THAT PAIA SHOULD BE INTERPRETED WIDELY IN 
ORDER TO FACILITATE THE EARLY RESOLUTION OF DISPUTES 

24. ODAC follows the dissenting judgment of Cameron JA in arguing that “required” 

should be given an expansive meaning because by doing so the early resolution of 

disputes will be encouraged.  Of course, that postulates circumstances in which the 

proper and legitimate use of the document would encourage resolution. 

                                                 
16 One of the submissions made by ODAC in para 34.2 of its heads of argument is that the 
constitutional/statutory right to information is not restricted to the issues in dispute in the litigation. One 
assumes therefore that ODAC would argue that a requester who has sufficient information to institute 
action would nevertheless be entitled to documents which he or she would not be entitled to after the 
commencement of litigation. 
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25. We accept that the potential early resolution of a dispute is a valid reason to grant 

access to a document.  However, for the reasons already given we respectfully submit 

that the value of early dispute resolution does not trump all other rights and values.  

More importantly, it does not warrant widening the meaning of the word “required” – 

it is one of the reasons why access may be required. 

26. In this case, the undisputed facts on the papers showed that the report  

(i) did not deal with the deceased’s treatment or death, and contained no 

reference to him;  

(ii) was a general, informal and non-scientific review of aspects relating to 

nursing care over a six day period after the aspiration occurred but 

before his death; and 

(iii) did not deal with standards of hygiene at all.17 

27. The SCA found on the facts that Van Wyk had not shown that access to the report 

would facilitate the early resolution of the dispute.  ODAC has not addressed the 

facts.  We respectfully submit that there are no reasons for interfering in the SCA’s 

finding. 

28. Van Wyk had nothing to gain from the report save embarrassment of Unitas.  In those 

circumstances, access to it could only have encouraged the early resolution of her 

claim in a quite illegitimate way. 
                                                 
17 See the references in para 23 of our main heads. 
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FOREIGN LAW  

29. ODAC’s intervention application promised a survey of foreign law.  In the event 

ODAC could only undertake a limited investigation in that regard. 

30. The authorities referred to by ODAC in the annexure all concern rights to access to 

information from governments.  We respectfully submit that they are for that reason 

not particularly useful. 

31. ODAC suggests that the SCA in Clutchco overstated the position when it said that 

South Africa has taken a step unmatched in human rights jurisprudence when 

affording access to information to records held by private bodies.  Yet it also cites 

Mendel’s Freedom of Information: a comparative legal survey which makes the same 

point.18 

32. With the exception of the Declaration of Principles on Freedom of Expression in 

Africa, adopted by the African Commission on Human and People’s Rights, none of 

the other instruments or legislation referred to in the paragraphs which follow apply 

to a private body such as Unitas. 

33. The English Supreme Court Act does permit pre-action disclosure where there is a 

real prospect, in principle, that this will be fair to the parties if litigation is 

commenced, or of assisting them to avoid litigation or costs.  ODAC does not suggest 

                                                 
18 At para 15 of the annexure 



 16

that the application of that rule allows more extensive access to documents than the 

SC’s approach would. 

34. It is also important that our rules of court themselves permit early discovery, under 

rule 35(14). 

35. In consequence, we respectfully submit that the only relevance of the international 

survey is that it demonstrates that PAIA’s application to private parties goes further 

than any other international jurisdiction.  That suggests it ought only to be extended 

cautiously, rather than generously. 

SUFFICIENT CONNECTION  

36. Finally, ODAC argues that “required” ought to be interpreted to mean “having a 

sufficient connection to”.19  Cameron JA used a similar phrase in his judgment, 

finding that Van Wyk had established “a clear and substantial connection” between 

her claim and the report.20  

37. This firstly would fall into the very trap against which the SCA cautioned, of 

determining the meaning of the word “required” in the abstract, without regard to the 

facts.  It will simply substitute one semantic debate for another. 

38. Secondly, it is even vaguer than any of the criteria which the SCA and courts have 

used up to now.  What kind or degree of connection is “sufficient”?  ODAC do not 

                                                 
19 At para 73 
20 At para 44 
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say.  We respectfully submit that a connection could not be “sufficient” unless access 

to the document would materially advantage Van Wyk’s exercise or protection of her 

right to claim damages.  That however adds nothing to the existing line of authority, 

which treats the test as whether access is “reasonably required”. 

39. Thirdly, if “sufficient connection” does not involve material advantage, we 

respectfully submit that it emasculates entirely the ordinary meaning of the word 

“required.” 

39.1. The relevant definitions of that word in the Oxford English Dictionary include 

the concept of “need”. It would also then have unfairly prejudicial consequences 

when applied to potential litigation, since for what purpose does a potential 

litigant require access to a document if it will not materially advantage her in 

pursuing her right to litigate?  It could only be for illegitimate purposes.  That is 

how Naudé saw her request for access to his report, and she did not deny it.    

39.2. In S v Zuma and Others21 Kentridge AJ pointed out that even when interpreting 

the Constitution regard must be had to the language actually used.  In a comment 

directed at the judgment of Froneman J in Qozoleni v Minister of Law and 

Order22, Kentridge AJ said: 

“I am, however, sure that Froneman J, in his reference to the 
fundamental "mischief" to be remedied, did not intend to say that all 
principles of law which have hitherto governed our Courts are to be 
ignored.  Those principles obviously contain much of lasting value.  
Nor, I am equally sure, did the learned Judge intend to suggest that we 

                                                 
21  1995 (2( SA 642 (CC) at [17]  
22  1994 (3) SA 625 (E) 
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should neglect the language of the Constitution.  While we must 
always be conscious of the values underlying the Constitution, it is 
nonetheless our task to interpret a written instrument.  I am well aware 
of the fallacy of supposing that general language must have a single 
“objective" meaning.  Nor is it easy to avoid the influence of one's 
personal intellectual and moral preconceptions.  But it cannot be too 
strongly stressed that the Constitution does not mean whatever we 
might wish it to mean." 

39.3. The sentiments expressed by Kentridge AJ in Zuma’s case apply a fortiori to 

ordinary legislation. In Randburg Town Council v Kerksay Investments (Pty) 

Ltd23 Scott JA adopted language which demonstrated quite clearly that 

traditional principles of statutory interpretation have survived the advent of the 

final Constitution: 

“The starting point in statutory interpretation remains an endeavour to 
ascertain the intention of the Legislature from the words used in the 
enactment.  Those words must be attributed their ordinary, literal, 
grammatical meaning.  Before a court may do otherwise, whether by cutting 
down or adding to or varying the actual language of the statute, it must be 
shown that the case falls with in what has been described as the rule in R v 
Venter 1907 TS 910.  That is, that a court may depart from the ordinary 
literal meaning of the words used only where not do so   ‘would lead to 
absurdity so glaring that it could never have been contemplated by the 
Legislature, or where it would lead to a result contrary to the intention of the 
Legislature, as shown by the context or by such other considerations as the 
Court is justified in taking into account.’ 

The rule has been consistently applied over the years. …The Courts have, 
however, repeatedly stressed the dangers of speculating as to the intention of 
the Legislature and the need for caution when departing from the literal 
meaning of the words of a statute.” 

See also: Poswa v Member of the Executive Counsel for Economic 
Affairs, Environment and Tourism, Eastern Cape24  

 

                                                 
23 1998 (1) SA 98 (SCA) at 107B-E 
24  2001 (3) SA 582 SCA 
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40. Fourthly, and perhaps most importantly, the connection between Van Wyk’s claim 

and the report was tangential at best, and could not be “sufficient” unless any notion 

of material advantage is discarded: 

40.1.  As already explained the report did not deal with the deceased’s treatment or 

death, contained no reference to him; and did not deal with hygiene.  It was a 

general, informal and non-scientific review of aspects relating to nursing care 

over a six day period after the aspiration occurred but before his death. 

40.2. Cameron JA suggested that the connection was established because her claim is 

not limited to the individual acts of negligence that caused her husband to die, 

but is based upon a systemic failure which permitted them to occur.  He found 

that the report would therefore illuminate the core of her claim, which is that an 

institution to which she entrusted her husband’s health failed in its essential 

functioning.25 

40.3. We respectfully submit that Cameron JA erred both conceptually and on the 

facts. 

40.3.1. First, even if the report demonstrated systematic failure of the institution, 

that would not come close to proving Van Wyk’s case.  Van Wyk had not 

suggested that the hospital was liable for systemic malfunction.  She sought 

to hold it vicariously liable for the individual and causative negligent acts 

of one or more of its nurses.  She will have to establish one or more 

                                                 
25 At paras 35-7 
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negligent acts or omissions which in fact caused his death.  The only 

possibilities which emerge from the papers are the aspiration incident, or 

inadequate hygiene.  It is undisputed that the report deals with neither. 

Indeed, it is likely that most or all of the statements in the report will 

simply be inadmissible.  For example, if the report highlights nurses 

complaints about inadequate remuneration or training, that would no be 

relevant or inadmissible in adjudicating the issue as to whether a nurse 

negligently fed the deceased solid food (so causing him to vomit and 

aspirate). 

40.3.2. Secondly, the assumption that the report would probably demonstrate 

systemic failure (or its absence), is unfounded on the papers.  It was a 

report on an informal unscientific information survey over six days.  There 

is no evidence in any of the affidavits which justifies Cameron JA’s 

findings that: 

“it is not hard to surmise, from the doctor’s exposition of its contents, that 
its every part will bear on the background to and causes of the institutional 
and systemic failures she alleges were fatal – and which Dr Naudé was 
monitoring in the very days before his death …  It will set out the very 
protocols and practices that were in place while her husband lay mortally 
ill …”26

40.4. If the report did contain those things, it would have been helpful to her.  But to 

the contrary, Naudé himself confirms that its contents do not bear on her claim, 

and that she has nothing (proper) to gain from it. 

                                                 
26 Para 38 
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40.5. Indeed, if the report did contain the kind of valuable material which Cameron JA 

surmised it might, it is almost inconceivable that Van Wyk would not have said 

so in reply in the application for leave.  By then she had the report.  The 

answering affidavit squarely raised that challenge.27  But she elected not to 

respond at all. 

40.6. In the result, the substitution of the word “required” with the words “having 

sufficient connection to” is not only not justified by the language of the statute, it 

is also of no value to those wishing to engage s 50(1)(a) as a pre-cursor to 

litigation. Where, as here, the right sought to be exercised is the right to sue for 

damages the information cannot be “required” unless it will assist in the exercise 

of the right to sue. But the prospective plaintiff cannot be assisted by information 

which is irrelevant to his case, since it will not be admissible in court. Where the 

requester is not a potential plaintiff, entirely different considerations will apply. 

CONCLUSION  

41. We therefore persist in submitting that the application for leave should be dismissed 

with costs, alternatively, if leave is granted, that the appeal should be dismissed with 

costs. 

       C.D.A. LOXTON SC 

THOMAS PLEWMANChambers, 

13 August 2007 

                                                 
27 See vol 2: p 218, para 8; p 220, para 16; and p 222, para 21. 
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