
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 

CASE NO: CCT12/07  
In the matter between 

 

MARIA MAGDALENA VAN WYK     Appellant 

and 

UNITAS HOSPITAL      First Respondent 

and 

DR GE NAUDÉ       Second Respondent 

 

_______________________________________________________________________  

 

FIRST RESPONDENT’S WRITTEN ARGUMENT 
_______________________________________________________________________ 

 

INTRODUCTION 

1. This is an application for condonation and leave to appeal against the judgment of the 

Supreme Court of Appeal (“SCA”). 

Application for Leave Vol 2, pp148-212  
SCA Judgment Vol 2, p161-89 
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2. Although the record includes the judgment as delivered, it had already been reported 

as Unitas Hospital v Van Wyk and another 2006 (4) SA 436 (SCA)  

3. For convenience, the parties will be referred to as Van Wyk, Unitas and Naudé 

respectively.  

4. The application for condonation and leave to appeal is opposed.  Unitas filed an 

answering affidavit to which Van Wyk did not reply. 

Johnstone Vol 2 p215-224 

5.  Following the directions of the Court, these submissions will address separately: 

5.1. the application for leave to appeal; 

5.2. the merits of the appeal; 

5.3. the costs order given by the SCA. 

6.  It is appropriate, however, to deal with four issues by way of general introduction. 

7. First, it is important that Van Wyk did not argue in the SCA that the court ought not 

to award costs against her because she was seeking to exercise a constitutional right.  

Her heads of argument in that Court did not address the question of costs should she 

lose at all and the SCA was accordingly entitled to assume, as it apparently did, that 

Van Wyk was content that the ordinary rule in relation to costs should apply, namely 

that costs should follow the result.  This Court is generally reluctant to entertain 
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arguments which were not raised in the courts below.  That reluctance is even greater 

when other parties may be interested in constitutional issues and they ought not to be 

decided without a process which invites their participation.  A re-evaluation of the 

principles applicable to costs is an issue of that kind. 

Phillips v NDPP 2006 (1) SA 505 (CC) at [38]; 

Campus Law Clinic, University of KZN v Standard Bank of SA 2006 (6) SA 103 
(CC) at [26] 

8. Secondly, the application for leave to appeal is directed at the merits of the judgment 

of the SCA.  It does not seek leave in order to argue the question of costs, as distinct 

from the merits.  Indeed, notwithstanding the directions given by this Court Van 

Wyk’s heads of argument do not address the approach to costs in cases involving 

constitutional rights at all.  

9. Thirdly, the merits of the SCA judgment are moot: 

9.1. “A case is moot and therefore not justiciable if it no longer presents an existing 

or live controversy which should exist if the Court is to avoid giving advisory 

opinions on abstract propositions of law.” 

National Coalition for Gay and Lesbian Equality v Minister of Home Affairs 
2000 (2) SA 1 (CC) at [21] fn 18, citing JT Publishing (Pty) Ltd v Minister of 
Safety and Security 1997 (3) SA 514 (CC); 

Radio, Pretoria v Chairman, Independent Communications Authority of 
South Africa  2005 (1) SA 47 (SCA) at [39]-[41] 

9.2. The original application was one for access to a particular document, known as 

the Naudé report.  After the judgment of the Mojapelo J (as he then was) in the 

TPD and before the hearing of the appeal in the SCA, Van Wyk issued summons 
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against Unitas.  After pleadings closed the matter was set down for trial, to be 

heard on 15 March 2007. 

9.3. Certain of the relevant facts as to what happened thereafter postdate the affidavits 

in the application for leave to appeal, or are not fully canvassed in them  We refer 

to those facts only in order to make sure all relevant facts are correctly described.  

Should Van Wyk object to our doing so, we will confine ourselves to the facts on 

the papers.  

9.4. Unitas made discovery, including of the Naudé report on 1 March 2007.  Van 

Wyk only sought production of the Naude report shortly before the trial date. The 

report, was, in response to that request, furnished to Naude on 15 March 2007. 

9.5. Remarkably, she failed to disclose the background facts in regard to the trial in 

her application for leave to appeal.  She did not even reply with an explanation of 

her failure simply to exercise her rights of inspection of the discovered report, 

once it was raised. 

Johnstone Vol 2 p216, para 5.2; p218 para 8  

10. Fourth, Unitas has tendered and tenders in these submissions that it will not enforce 

the costs order given by the SCA (relating both to the costs in that court and in the 

TPD), if Van Wyk abandons this appeal at any time prior to 31 July 2007.   It does so, 

inter alia: 
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10.1. because the merits are moot; 

10.2. because it does not believe that it will recover anything from that order; 

10.3. in the hope of avoiding the substantial additional costs which will be incurred in 

defending this application for leave to appeal and the merits of the appeal if leave 

is granted. 

 

THE APPLICATION FOR CONDONATION AND LEAVE TO APPEAL 

11.  The SCA handed down judgment on 27 March 2006.  The application for leave to 

appeal ought therefore to have been filed by 17 April 2006.  The application was 

served on Unitas on 26 February 2007, and only filed on 13 March 2007 nearly 11 

months later. 

12. An applicant for condonation under rule 31 must show “sufficient cause” why her 

non-compliance with the rules should be overlooked.  The court has a wide discretion 

as to what constitutes sufficient cause, but the orthodoxy (in civil litigation in the 

High Court) is that condonation will be granted where: 

12.1. there is a reasonable explanation of the delay; 

12.2. the application for condonation is bona fide and is not made to delay the 

resolution of the litigation; 
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12.3. there has not been a reckless or intentional disregard of the rules; 

12.4. the applicant’s case is not obviously without foundation; 

12.5. the other party has not been prejudiced. 

 Smith NO v Brummer NO 1954 (3) SA 352 (O) at 357-8; 

13.  This Court has emphasized that in constitutional cases: 

13.1. the overriding consideration is the interests of justice; 

13.2. the applicant must show that it has reasonable prospects of success on the merits; 

13.3. an important factor is whether it is in the public interest that the matter be heard 

and determined. 

Erasmus, Superior Court Practice C4-70 – 71; 

President of the RSA v SARFU 1999 (2) SA 14 (CC) at [55]; 

S v Basson 2005 (1) SA 171 (CC) at [39]; 

Omar v Government of the RSA 2006 (2) SA 289 (CC) at [7] 

14.  Van Wyk’s case for condonation is set out in a single paragraph of her affidavit.  It 

consists of the following propositions: 

14.1. She pondered for a long time and sought advice from various persons as to 

whether to appeal. 

14.2. She does not have unlimited funds. 



 7

14.3. The bill of costs has been taxed and the first respondent has demanded payment 

of it. 

14.4. “I have been advised that there exists a very real prospect of the First Respondent 

attaching my delictual claim for damages by way of execution.” 

Van Wyk, Vol 2 p159 para 25  

15.  

15.1.  She is not entitled to ponder the issue at her leisure.  The rules of this Court 

require applications for leave to appeal to be submitted within 15 days. If 

litigants were entitled to ignore the rules of court and launch appeals when it 

pleased them to do so, the order and certainty which the rules seek to achieve 

would be fatally undermined. 

15.2. Her baldly alleged relative impecuniosity does not justify delay, even if it might 

have made the decision more difficult.  She does not say that she required time in 

order to accumulate the funds necessary to pay for the preparation of the 

application.  At best for her, the statement means that she had not decided 

whether the appeal itself was worth the money. 

15.3. This Court has previously emphasized (albeit in a different context) that litigation 

involves a minefield of hard choices. 

See, for example, S v Thebus 2003 (6) SA 505 (CC) at [87] 
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15.4. The taxation of the order, and the subsequent demand for payment could not 

have come as any surprise (and she does not allege that it did).  She knew of that 

liability as soon as the SCA judgment was handed down. 

15.5. Her professed fear that Unitas might execute against her claim is entirely 

speculative, and equally does not explain or justify the delay in bringing the 

application: 

15.5.1. She does not explain the basis for the advice that it might happen and 

offers no evidence of any threat or action in that regard. 

15.5.2. Unitas records that it is speculative. 

Johnstone, Vol 2 p223 para 25  

15.5.3. Even if that possibility had been real, it would have existed from the date 

judgment was given. 

15.5.4. The uncontested facts suggest the contrary.  The matter had been set down 

for trial and Unitas was doing everything in its power to ensure that the 

trial ran, while Van Wyk was being dilatory about her preparation and was 

ignoring her obligations under the rules.  (Although this is not in the record 

it is appropriate to record that the trial was subsequently postponed on Van 

Wyk’s application, and in the face of Unitas’s opposition, and that she has 

not again set it down). 

Johnstone Vol 2, p217-8 para 6-7     
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15.6. As already explained, the merits of the original application are now moot. 

15.7. In any event, we also respectfully submit that the merits of the original 

application are, and always were, poor.  We deal with them separately below, and 

so do not repeat that argument here, but refer to that argument here to the extent 

necessary.  

15.8. Van Wyk has not attempted to claim the benefit of the public interest at all. 

15.9. It does appear that the application may have been launched so as to delay the 

trial.  It was launched at the last moment, and Van Wyk failed even to disclose 

the fact that the trial date was imminent.  She was granted access to the Naudé 

report pursuant to discovery, and received a copy of it on 15 March 2007  Van 

Wyk’s patent lack of enthusiasm to inspect the Naude report, when its relevance 

to her claim for damages against Unitas formed the basis of her application for its 

production, is puzzling. It is submitted that the only reasonable explanation for 

that conduct is either that she already had the report and knew it to be irrelevant 

to her case (which Unitas had always contended) or that she strongly suspected 

that to be the case.  

16. We respectfully submit that in the circumstances: 

16.1. Van Wyk has not shown a reasonable explanation for her delay. 

16.2. Van Wyk has not shown that she has a reasonable prospect of success on the 

merits. 
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16.3. Van Wyk has not shown that it is in the public interest that the merits of the 

matter be heard and determined. 

16.4. The application for condonation should be dismissed. 

17.  We now turn to deal with the merits of the underlying application. 

 

THE MERITS OF THE CLAIM TO ACCESS TO THE NAUDÉ REPORT  

18. Van Wyk’s husband (“the deceased”) died on 3 July 2002 while in hospital under 

Unitas’s care.  She sought access in terms of section 50 of the Promotion of Access to 

Information Act 2 of 2000 (‘the Act”) to  

“die volledige verplegings en administrasieverslag asook pasienteverslag ten 
opsigte van die Applikant se oorlede eggenoot Leon van Wyk”.   

Notice of Motion Vol 1, p1 para 1 

19. In the course of the application, Van Wyk narrowed the relief sought and confined 

herself to the Naudé Report.  She also consented to the redaction of the document, so 

as to black out the names of third parties whose privacy would otherwise be infringed 

by disclosure of the report.  

WLD Judgment Vol 2, p196 

20. Van Wyk appears to have sought access to the report in order to facilitate her 

potential dependent’s claim against Unitas.  Her papers were unclear as to whether 
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she required the report in order to prosecute the claim, to issue summons, or to 

evaluate the merits of the claim.  We consider this further below.  But in the event she 

issued summons before the appeal was heard.  

21. In this section of our submissions we will: 

21.1. firstly, analyse the facts; 

21.2. secondly, examine section 50 and the jurisdictional requirements which it 

imposes, and deal with the judgments of the courts below; 

21.3. thirdly, apply section 50 to the facts; 

21.4. finally, consider the relevance of the fact that Naudé abided the decision of the 

court and did not appeal against the judgment. 

THE FACTS 

22. The ordinary rule in application proceedings applies to the determination of any 

dispute of fact on the papers. In consequence, we respectfully submit that the Court 

must decide the matter based upon the facts set out in Unitas and Naudé’s affidavits, 

together only with such facts put up by Van Wyk as were not disputed.  This rule 

applies irrespective of the incidence of the onus. 

Plascon-Evans (Pty) Ltd v Van Riebeeck Paints (Pty) Ltd 1984 (3) SA 623 (A); 

Ngqumba v The State President 1988 (4) SA 224 (A) 
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23. Applying this rule, we respectfully submit that the relevant facts on the papers are the 

following: 

23.1. Unitas furnished Van Wyk with a full set of the nursing records kept by it in 

regard to the treatment of the deceased, and Naudé tendered his comprehensive 

clinical notes in respect of the patient and/or medical and doctors’ reports 

pertaining to him. 

Geertsemma Vol 1, p31 para5.2; 

Naudé Vol 1, p69 para 6 

23.2. No “verplegings en administrasieverslag” and no “pasienteverslag” was prepared 

“ten opsigte van” the deceased.  Van Wyk brought the application in the 

mistaken belief that the Naudé report was a report of an investigation into 

nursing conditions and standards of care, undertaken following and because of 

the deceased’s death and that: 

“’n aantal van hierdie aspekte is klaarblyklik in die gemelde verslag van die 
Tweede Respondent aangespreek en geanaliseer.” 

Van Wyk Vol 1, p6 para5 and p8 para 8; 
Geertsemma Vol 1, p31 para6.1; 
Naudé Vol 1, p70 para7  

23.3. The Naudé report is in fact a report dated 28 June 2002 entitled “a brief overview 

of the nursing situation at Unitas Hospital in multi-ICU and highcare - from a 

doctor perspective”. 

23.4. The report: 
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23.4.1. is not an investigation into the death of the deceased or into his treatment; 

23.4.2. is a brief review of nursing issues during a six day period from 18 June to 

24 June 2002:  

23.4.3. is a report on an informal survey which assessed a wide variety of aspects 

of nursing care in the relevant units and was intended to serve as a tool for 

achieving and maintaining high standards of nursing care; 

23.4.4. was not intended to constitute a comprehensive scientific evaluation of, 

and report relating to, nursing care at Unitas but was an information survey 

and report, aimed at achieving and maintaining high standards of nursing 

care;  

23.4.5. was not arranged for the purposes of investigating the deceased’s 

treatment and did not attempt to do so; 

23.4.6. was issued prior to the demise of the deceased and contained no reference 

to him and did not relate specifically to the nursing care which he received; 

23.4.7. is of a general nature and does not relate specifically to the hospitalisation 

of, and nursing care administered to, the deceased;  

23.4.8. deals with personnel training and qualifications; 
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23.4.9. does not deal with standards of hygiene at Unitas Hospital, which were not 

part of the remit of the survey. 

Geertsemma  Vol 1, p32 para7 to p33 para 11; 

Naudé Vol 1, p72 para8.6 – 8.7; p76 para 14.1 – p77 para 14.4; p80 
paras 17.2–18.2 

23.5. The deceased died after the period considered by the report. 

Geertsemma Vol 1, p32 para8 and p34 para 14.1 – p36 para 14.10; 

Naudé Vol 1, p77 para 14.3 

23.6. At the time she launched the application, Van Wyk had already formed the view 

that she had a dependent’s claim against Unitas, had access to experts who she 

alleged would assist her with it, and had been able to formulate the grounds of 

her claim with some specificity.  

Geertseema Vol 1, p38 paras 19.1-3; 

“JG1” Vol 1, p47; 

“JG2” Vol 1, pp49ff 

THE REQUIREMENTS FOR ACCESS TO INFORMATION HELD BY A PRIVATE 
BODY 

24. The Act differentiates between public and private bodies.  Although section 8 allows 

for the possibility that a public body may exercise a private function and for that 

purpose be a private body, and vice versa, there is no suggestion that Unitas was 

acting as a public body in this case.  It is common cause that it is a private body, and 

the application for access to the report was brought on that basis. 
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25. Although Cameron JA expressed a different view in the SCA, we respectfully submit 

that once (as here) a private body is acting privately, the Act does not allow for or 

permit a differentiation between private bodies which are bigger or smaller.  The 

proposition that bigger bodies are by reason of their size “more public” or “less 

private” and accordingly that the interpretation and application of the Act ought to 

differentiate between them on that basis, is not contemplated by its wording. 

SCA Judgment  Vol 2, p175 [31](b) and p179 [40] – 180 [42]; 

   Vol 2, p183 [51]  

26. What is more, any attempt to introduce a test of size into the enquiry into whether a 

particular body is public or private is likely to lead to uncertainty and confusion. 

How, for example, is size to be measured?  

27. In terms of section 50 of the Act 

“a requester must be given access to any record of a private body if - 

(a) that record is required for the exercise or protection of any rights; 

(b) that person complies with the procedural requirements in this Act relating 
to a request for access to that record; and 

(c) access to that record is not refused in terms of any ground for refusal 
contemplated in Chapter 4 of this Part.” 

28. In these proceedings only the first requirement is relevant.  

The Cases which Preceded the Judgments of the TPD and SCA  

29. The phrase “required for the exercise or protection of any rights” was considered in a 

number of judgments dealing with provisions containing that clause in section 23 of 
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the Interim Constitution (Act 200 of 1993) and section 32(1)(b) of the Constitution 

(dealing with access to documents held by organs of State).  Its use in section 50 was 

more recently considered in two judgments of the Cape Provincial Division and one 

judgment of the SCA. 

30. The meaning of the requirement was first considered in Davis v Clutch Co. (Pty) 

Ltd  2004 (1) SA 75 (C): 

30.1. Meer J ordered a company to allow a shareholder access to its underlying 

accounting records in order to determine the value of his shareholding.   Meer J 

had found that the earlier judgments on s23 applied (at 83-4), and that access to 

those records for that purpose was reasonably required.   

30.2.  Clutch Co appealed, and the appeal was heard on an unopposed basis.  The 

unanimous judgment of this court is reported at 2005 (3) SA 486 (SCA).   

30.3. Comrie AJA considered the meaning of the phrase “required for the exercise or 

protection of any right”.  After noting that the right of access in terms of section 

50 is “far from untrammeled” (para   [11]), he cited a number of provincial 

division decisions dealing with s23 of the Interim Constitution, as well as the 

judgment of Streicher JA in Cape Metropolitan Council v Metro Inspection 

Services (Western Cape) CC 2001 (3) SA 1013 (SCA) which deals with section 

32(1)(b) of the Constitution.  Comrie AJA concluded in para [13]: 

“I think that reasonably required in the circumstances is about as precise a 
formulation as can be achieved, provided it is understood to connote a 
substantial advantage or an element of need.  It seems to me, with respect, 
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that this interpretation correctly reflects the intention of the legislature in 
s50(1)(a).” 

30.4. In the appeal it had been argued (citing Currie and Klaaren, The Promotion of 

Access to Information Act Commentary) that section 50 ought to be given a more 

restrictive interpretation than the provisions dealing with access to information 

held by the State.  Comrie AJA did not deal with that argument directly. 

31. Griessel J considered section 50 in Institute for Democracy in SA v African 

National Congress 2005 (5) SA 39 (C). 

31.1. IDASA sought access to the records of donations received by the ANC.   

31.2. Griessel J applied this court’s decisions in Cape Metropolitan and Clutchco to 

find that “required” means “reasonably required”, and dismissed the application 

(at paras [34] and [35]). 

32. Another relevant decision related to information in the possession of public bodies.   

In Inkatha Freedom Party v Truth and Reconciliation Commission 2000(3) SA 

119 (C) Davis J considered the situation where (as here) access is sought in order to 

facilitate litigation.  In these circumstances, the need for access to the document must 

also be viewed against the background that the rules of discovery provide an 

independent (and, we submit, generally sufficient) mechanism to obtain documents in 

the other party’s possession.  
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32.1. Chief Buthelezi and the IFP had been found by the Truth and Reconciliation 

Commission to be responsible for encouraging violence in KwaZulu-Natal. They 

wished to sue the TRC for defamation. The TRC was, in terms of the Act which 

constituted it, protected from such an action unless its finding was in bad faith. 

Chief Buthelezi and the IFP sought access to the documentary evidence, and the 

transcripts of the oral evidence, upon which the findings were based. They 

claimed that information was required for them to establish whether they had a 

prospect of successfully suing the TRC for defamation upon the ground that it 

had acted in bad faith in coming to its findings. 

32.2. Davis J dealt with s32(1)(b) of the Constitution in the following terms: 

“I have serious doubts as to whether section 32 should be used to justify a 
principle of discovery before the time provided in Rule 35(1) of the High 
Court Rules, It would mean that a defendant who falls within the scope of 
section 32 must lay bare its entire case before any action is in fact 
launched.” 

33. His conclusion was that it could only be used to obtain premature discovery where 

such premature discovery was in itself necessary.   

34. These decisions suggest in summary that Van Wyk was required to show that she 

reasonably required the report in order to exercise or protect a right.  That in turn 

required her to show at least “a substantial advantage” or “an element of need”.  She 

also had to show that she needed it before it would in any event become available 

through the process of discovery.  
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The Judgments in the Courts Below 

35. In the first court, Mojapelo J found that access was required because: 

35.1. The report reviews the standard of nursing in the very units in which the 

deceased was treated and reflected on the inadequacy of that standard; 

TPD Judgment Vol 2, p200 

35.2. The report “must in some way shed light on the standard of nursing care … it 

must shed light one way or another, not necessarily specifically or directly, on 

the question of negligence”: 

TPD Judgment Vol 2, p201  

35.3. The report is “not irrelevant to the exercise or protection of the applicant’s right 

to sue for damages”. 

TPD Judgment Vol 2, p201  

36. The dissenting judgment of Cameron JA in the SCA is in similar vein.  He would 

have dismissed the appeal because: 

36.1. Knowing what the report says (so the argument goes) would afford Van Wyk a 

significant advantage in relation to the general systemic questions as to how the 

hospital functioned. 

SCA Judgment Vol 2, p175 [31](a); p179 [38]  
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36.2.  Access to the report would have “assisted” Van Wyk in formulating and 

evaluating her claim. 

 SCA Judgment Vol 2, p179 [37]; p182 [47]  

37.  We respectfully submit that neither judgment allowed for the fact that Parliament 

chose to qualify the entitlement to access by using the word “required”.  Whatever its 

appropriate limits, interpreting it to mean “relevant” or “of assistance” is to 

emasculate the qualification entirely, and to introduce an entitlement to wholesale 

pre-litigation discovery in all cases, with serious consequences for the privacy of 

private bodies.  After all, the touchstone of discovery is relevance.  It is also striking 

that the submissions in Van Wyk’s heads of argument would go even further, 

suggesting that the entitlement is not subject to the limits imposed by the rules of 

discovery themselves. 

38. Both the TPD judgment and that of Cameron JA in the SCA cited Van Niekerk v 

Pretoria City Council 1997 (2) SA 839(T) in support of an argument that if access 

may lead to the avoidance or settlement of litigation it is “required”.  We respectfully 

submit however that the Van Niekerk judgment did not support Van Wyk’s case and 

that the approach was flawed: 

38.1. In that case, the report was critical to a determination whether there were grounds 

of negligence at all.  The present case is not of that kind. 

38.2. Litigation is inherently risky.  None of the reported decisions justify the 

conclusion that the Act entitles a party to access to a document from a private 
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body wherever it would assist or wherever it would allow a potential litigant to 

avoid risk. 

38.3. In any event, the analysis of the facts shows that access to the report would not 

have avoided the risk of litigation.  It would at best have contributed a small 

piece of indirect evidence to the already substantial body of advice and 

information which had assiduously been gathered by Van Wyk.  This point was 

emphasized in the judgments of the majority in the SCA. 

SCA Judgment Vol 2, p166 [12] -166 [13]; p172 [23]; p185 [54]; p188 [61]-
[63]  

39. In contrast, the majority of the SCA gave a sensible and moderate meaning to the 

word “required”. 

See, for example, SCA Judgment Vol 2, p169 [17] –[19]; p171 [22]; and p185 [54]  

40. We also submit that the element of reasonableness in determining what is “reasonably 

required” ought to be more restrictive when information is sought from a private body 

than from a public body.  We say that for the following reasons: 

40.1. the decisions on section 23 of the Interim Constitution and section 32(1)(b)were 

expressly motivated in part by the consideration that the purpose of the section 

was to maintain an open and democratic society in which people could obtain 

information held by the State or to promote the legitimate exercise of public 

power within a democracy. 

See for example: Khala v Minister of Safety and Security 1994 (4) SA 218 (W) 
at 224 



 22

40.2. The argument that the Act is designed to promote the legitimate exercise of 

public power within a democracy has no application to private bodies (at least 

unless they are exercising a power which has material public dimensions to it. 

Currie & Klaaren (above) 20-21 

40.3. Section 50 provides for access to information held by private bodies - which 

involves an invasion of their privacy.  It must therefore be restrictively 

interpreted.  Nugent JA explained this point (in a different context in relation to 

wrongful omissions in delict)  in Minister of Safety and Security v Van 

Duivenboden 2002 (6) SA 431 (SCA): 

“The reluctance to impose liability for omissions is often informed by a 

laissez faire concept of liberty that recognises that individuals are entitled 

to 'mind their own business' even when they might reasonably be expected 

to avert harm and by the inequality of imposing liability on one person 

who fails to act when there are others who might equally be faulted.  The 

protection that is afforded by the Bill of Rights to equality, and to personal 

freedom, and to privacy might now bolster that inhibition against 

imposing legal duties on private citizens. However, those barriers are less 

formidable where the conduct of a public authority or a public functionary 

is in issue, for it is usually the very business of a public authority or 

functionary to serve the interests of others and its duty to do so will 

differentiate it from others who similarly fail to act to avert harm.” (at para 

19) 

40.4. We respectfully submit that the rights of private bodies to privacy similarly place 

them in a different position from public bodies, to whom the requirements of 

transparent and democratic government apply. 
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40.5. The private sector in principle is entitled to keep its information to itself.  This 

ought only to be overridden where that is necessary to protect rights. 

Currie and Klaaren (above) 21-2 

41. We now turn to apply this analysis of the law to the facts 

THE APPLICATION OF THE LAW TO THE FACTS 

42.  In the founding papers, Van Wyk: 

42.1. alleged that she was busy evaluating whether to institute action against Unitas; 

Van Wyk Vol 1, p7 para7.1 

42.2. contended that in all probability the issues in regard to hygiene, the training and 

sufficiency of staff, and the allegations that the deceased was given food to eat 

against the instructions of his doctor and was not properly supervised and 

therefore aspirated are “in die gemelde verslag van die Tweede Respondent 

aangespreek en geanaliseer”. 

Van Wyk Vol 1, p8 para 8 

42.3. stated that in her view, without insight into the report, her right to claim damages 

may be affected (‘aangetas word”). 

Van Wyk Vol 1, p8 para 9.2 
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43. These allegations were simply insufficient.  Access to the document must be at least 

reasonably required for the exercise or protection of a right, and she did not make that 

allegation. 

44. In reply she (impermissibly) attempted to supply the missing allegations.  Even then it 

is clear that she only sought the report in order to improve her understanding of the 

available evidence for her claim.  We say that for the following reasons: 

44.1. The reply contains a refrain that she needs the report in order to exercise or 

protect her rights.  But for the most part the allegation is not properly explained. 

Van Wyk Vol 1, p87 para 6ff  

44.2. She took it further only by suggesting that she required the report to see if she 

had sufficient grounds to establish a case which had a reasonable prospect of 

success.  It is apparent that she meant by this that she required the report to see if 

she had sufficient evidence to prove her case – since she continued: 

“Wat help dit om ‘n eis to formuleer sonder die versekering dat die 
bewerings daarin vervat gestand gedoen kan word? …” 

  Van Wyk Vol 1, p87 para 6.1 

45.  We respectfully submit that Van Wyk did not reasonably require access to the report: 

45.1. It does not deal with the deceased’s death.  It also does not deal with either of the 

suggested causes of his death – alleged unhygienic conditions or the “aspiration 

incident”.   It is therefore clear that it would not even have enabled Van Wyk to 

evaluate her prospects of success.  It would at best have provided her with a 
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piece of evidence of indirect relevance, insofar as it (unscientifically) reports on 

the standards of nursing care generally. 

45.2.  The information to which the applicant had already been granted access 

constituted all of the information which experts would have required in order to 

advise her as to any cause of action she may have against Unitas.  

Geertsemma Vol 1, p38 para 19.4; 
Naudé Vol 1, p79 para 16.2; p81 para 18.3.2 

45.3. The information and assistance which she already had or could already obtain 

includes the following:  

45.3.1. the full nursing notes; 

Geertsemma Vol 1, p31 para 5.2  

45.3.2.  Naudé’s patient file; 

Naudé Vol 1, p69 para 6  

45.3.3. Her own detailed observations and memory of the circumstances of his 

care; 

“JG2” Vol 1, p49 at p52 – 56 

45.3.4.  Expert advice, or a tender of expert reports, from 7 different medical 

specialists; 

“JG2” Vol 1, p49 at p58 
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45.3.5. A detailed evaluation of the heads of her damage; 

“JG2” Vol 1, p49 at pp49 – 51, 56 – 58  

45.3.6.  The benefit of legal advice, sufficient to have enabled her attorneys 

carefully to particularise the allegations of negligence. 

“JG1” Vol 1, pp47-8 

45.4. The affidavits do not suggest that she needed the report in order to draft 

particulars of claim.  They also could not credibly have made that suggestion.  

The applicant had already, at the time of the application, been able to formulate 

the grounds of her claim against Unitas and had available to her whatever expert 

assistance she required. 

Geertsemma Vol 1, p38 paras 19.1 - 19.3; 

“JG1” Vol 1, p53; 

“JG2“ Vol 1, p49 at p55 

45.5. This is borne out by the facts that 

45.5.1. she subsequently issued summons, without the benefit of insight into the 

report; 

45.5.2. she filed expert summaries in support of her claim for the trial, without the 

benefit of insight into the report; 



 27

45.5.3. notwithstanding discovery of the report she did not avail herself of her 

right to inspect it until shortly before the trial date; 

45.5.4. notwithstanding discovery of the report, she persists in this appeal without 

even checking whether its contents are in any way in accordance with what 

she believes. 

45.6. In the circumstances it is difficult to understand why she persisted in seeking 

access to the report. As Naudé put it ‘beyond attempting to embarrass the first 

respondent, there is nothing to be gained concerning the hospitalisation and 

treatment of the applicant’s spouse from the report.”  She did not deny that 

allegation. 

Naudé Vol 1, p81 para 18.3.3 

Van Wyk Vol 1, p102 para 41; 

SCA Judgment p172 [23] 

THE CASE AGAINST NAUDÉ 

46. Naudé is also in possession of a copy of the report.  He abided the court’s decision 

and did not appeal against the order that he produce it.  However, the SCA rightly 

reversed the order against him also when it upheld Unitas’ appeal.  We say that for 

the following reasons: 

46.1. Naudé did not consent to judgment. He left it to the court and provided the court 

with the material necessary for its decision. 
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46.2. Mojapelo J found that the application against  Naudé ought not to be considered 

independently of the application against Unitas.  Van Wyk did not cross-appeal 

in that regard. 

TPD Judgment Vol 2, p193 

46.3. In any event, we respectfully submit that it would have been inappropriate to 

order Naudé to grant her access to the report, if her application against Unitas for 

access to the report was dismissed.   Although it was not necessary, Unitas filed a 

short supplementary affidavit (which is at Vol 1, pp107-112 of the record) in 

which this is explained: 

46.3.1. The affidavits show that the Naudé report includes private information 

which is confidential to Unitas. In effect, Naudé ought to have invoked 

chapter 5 of the Act to enable Unitas to make representations before 

deciding whether to make the report available. He did so informally by 

seeking its consent. He presumably did not do more after the application 

was launched because Unitas was already a party to it.  In those 

circumstances we respectfully submit that the court was obliged to consider 

Unitas’ submissions and position before deciding the application against 

Naudé. 

46.3.2. As appears from the answering affidavits, the consent which Naudé was 

given to conduct the investigation was a limited one - and did not extend to 
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allowing him to make the information in the report available to third parties 

(and he presumably did not do so for that reason also). 

46.3.3. In any event, a natural person is a private body under the Act only in his 

capacity as a person carrying on a profession. Naudé did not prepare the 

report and does not possess the report in his capacity as a practising doctor. 

He prepared it as a member of the Unitas board and the director of the 

Unitas intensive care unit (as appears from paragraph 8 of his affidavit). In 

those circumstances, he either only possesses it as an agent of Unitas, or, to 

the extent that he possesses it as principal he does so independently of the 

practising of his own profession.  In consequence, the applicant was not 

entitled to obtain it under the Act from him. 

CONCLUSION 

47. We therefore respectfully submit that the appeal (in regard to the merits) should be 

dismissed, and turn to deal with costs. 

COSTS  

THE COSTS ORDER GIVEN BY THE SCA  

48. As already noted, Unitas has openly tendered to undertake not to enforce the costs 

order given by the SCA if Van Wyk abandoned this appeal prior to 31 July 2007. We 

proceed to deal with the costs upon the assumption that she does not accept that 

tender. 
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49. Our courts have long held that while the general rule (in common with 

Commonwealth jurisdictions) is that costs should follow the result; they remain 

subject to the overriding discretion of the presiding judge.  The principles, 

“are by their nature sufficiently flexible and adaptable to meet new needs which 
may arise in regard to constitutional litigation.  If the need arises the rules may 
have to be substantially adapted; this should however be done on a case by case 
basis …” 

Ferreira v Levin, Vryenhoek v Powell 1996 (2) SA 621 (CC) at [3] 

50. Although the courts are generally disinclined to order costs against a party who 

unsuccessfully seeks to exercise a constitutional right against the Government, they 

sometimes do so even in those circumstances, and that disinclination is much weaker 

in the case of litigation between private parties. 

Khumalo v Holomisa 2002 (5) SA 401 (CC) at [46]; 

King v Attorneys Fidelity Fund Board of Control 2006 (1) SA 474 (SCA) at 487-
8; 

Transvaal Agricultural Union v Minister of Land Affairs 1997 (2) SA 621 (CC) 
at 635H-636B; 

First National Bank of SA Ltd t/a Wesbank v Commissioner, SARS 2001 (3) SA 
310 (C) at 336A-C; 

Cilliers, The Law of Costs, at 15.25 

51. The approach adopted in Canada provides a useful comparison.  While the position is 

far from settled, it appears that: 
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51.1.  Costs are sometimes ordered against unsuccessful plaintiffs even in Charter 

cases against the government, and in particular where the relief sought by that 

plaintiff is not in the wider public interest.  

Roach, Constitutional Remedies in Canada, at 11.940-965  

Operation Dismantle Inc v Canada (1985) 18 DLR (4th) 481; 

RJR MacDonald Inc v Canada (Attorney General) (1994) 111 DLR (4th) 385 

51.2. In cases between private parties the general rule is that costs follow the result 

(whether or not constitutional issues are raised). 

Roach, Constitutional Remedies in Canada, at 11.810  

52. This approach is in line with the approach of the SCA in King  (above), in which it 

held: 

“.. this court now applies the Constitutional Court’s flexible principle that bona 
fide and reasonable litigants who raise genuine constitutional issues of  broad 
concern should not be inhibited from asserting their rights by having to pay the 
costs of governmental adversaries, that principle cannot apply here.  This was in 
essence a claim for private compensation …”  (at 487-8) 

53. We accept, however, that even in litigation between private parties, the fact that a 

party was seeking to vindicate a constitutional right is a relevant factor in the exercise 

of the court’s discretion on costs. 

See for example, NM and others v Smith and others CCT69/05 at [119] 

54. But it is only one factor among many.  We respectfully submit that the following 

issues would also be relevant (perhaps amongst others): 
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54.1. Whether the plaintiff was seeking to establish a principle which would enure to 

the benefit of a class of the public generally. 

54.2. Whether the claim was made reasonably and bona fide. 

54.3. The degree to which the relevant constitutional right was invoked merely as part 

of a common law claim for money.  We note in that regard that constitutional 

rights can be said to underpin a substantial proportion of ordinary civil litigation.  

Examples are the right to bodily integrity, which underlies all physical injury 

cases; a number of rights which underlie all labour litigation; the right to freedom 

of expression, which underlies all defamation litigation and even the right to 

freedom of trade, which underlies the law of unlawful competition and restraints 

of trade.  

54.4. The establishment of an unqualified general rule or principle that costs should 

not follow the result whenever a litigant seeks to enforce rights guaranteed by the 

Constitution would effectively re-write our common law on the question of costs. 

Defendants who succeed against plaintiffs who unmeritoriously  seek 

compensation for the infringement of rights guaranteed by the Constitution 

should not be deprived of their costs as a matter of course. Equally, plaintiffs 

who face unmeritorious constitutionally grounded defences should not be 

deprived of their costs as a matter of course. At the very least, any general rule 

that costs should not follow the result where the plaintiff seeks to protect or 

advance rights conferred by the Constitution should be limited to those cases 
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where the litigant seeks, in addition to the pursuit of his or her own interests, to 

address some public interest issue. 

55. We make the following submissions in regard to the exercise of that discretion by the 

SCA: 

55.1.  It is a discretion in the strict sense. The exercise of that discretion ought to be 

overturned on appeal only “if it is shown that the discretion has not been 

exercised judicially or has been exercised based on a wrong appreciation of the 

facts or wrong principles of law.” 

Giddey v Barnard 2007 (2) BCLR 125 (CC) at [19] 

55.2. It has not been shown that the SCA was guilty of any of those failings. 

55.2.1. Van Wyk’s heads of arguments do not address costs at all. 

55.2.2. Van Wyk’s heads of argument in the SCA equally did not address the 

question of costs. 

55.2.3.  There is no reason to believe that the SCA did not take that factor into 

consideration.  The judgments do not explain the reasoning in regard to 

costs, no doubt in part because Van Wyk had not argued the point.  But the 

judgments expressly acknowledge that the merits involve a constitutional 

issue, and that factor cannot but have weighed on that Court.  Two of the 
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justices hearing the matter in the SCA were party to the judgment in King 

(above). 

56. We in any event suggest that the following considerations justify the award of costs 

against Van Wyk: 

56.1. She did not come close to making out a proper case for access to the report in her 

founding papers, failing even to address the issue as to why access to it was 

“required”.   

56.2. At best for her, her application was brought upon a misunderstanding of what the 

Naudé report was.  When the answering affidavits made clear that it was not a 

report of an investigation into the circumstances of her husband’s death, she 

should have withdrawn the application. 

56.3. She is taken to admit the allegation that she wished to obtain the report only for 

purposes of seeking to embarrass Unitas.   

Naudé Vol 1, p81 para 18.3.3 

Van Wyk Vol 1, p102 para 41; 

SCA Judgment p172 [23] 

56.4. The absence of any effort on the part of  Van Wyk at gaining access to the report 

by utilising the discovery and production procedures available under the Uniform 

Rules of Court as soon as pleadings had closed in September 2005 in itself 

demonstrates that her application for access to it was not a bona fide and genuine 

effort to exercise a constitutional right. 
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56.5. Her application was not an attempt to determine a principle which would also be 

in the wider public interest.  It was linked to a common law dependent’s claim 

for damages, in her own interest alone. 

57. We therefore respectfully submit that the SCA costs order should not be overturned. 

THE COSTS IN THIS COURT   

58. We also respectfully submit that she should be ordered to pay Unitas’ costs in this 

Court.  We make that submission because: 

58.1. the merits of the case are moot; 

58.2. she ought to have accepted Unitas’ open tender not to enforce the SCA costs 

order in return for abandonment of this appeal; 

58.3. the fact that the application for leave to appeal was brought so late and with so 

little justification for the delay is indicative of a lack of bona fides.    

 

C.D.A. LOXTON SC 

THOMAS PLEWMAN 

Chambers, 

31 May 2007 
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