
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 
 

Appeal No: 231/05 
In the matter between: 
 
MARIA MAGDALENA VAN WYK     Appellant 
 
and 
 
UNITAS HOSPITAL      First Respondent 
 
and 
 
DR G E NAUDE              Second Respondent 
 
 

APPLICANT’S HEADS OF ARGUMENT 
 

 
 

1. 
 

 

This is an application for leave to appeal against the judgement of the Honourable 

Supreme Court of Appeal and for condonation. 

RECORD: VOLUME 3: Application p148-9 

 

2. 

 

2.1 This application is out of time having regard to Rule 20(2) of the Rules of 

this Honourable Court. 
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2.2 The reasons why it was not brought timeously are canvassed by the 

Applicant in her affidavit in support of this application. 

  RECORD: VOLUME 3: Affidavit VAN WYK par 24-5 p159-60 

 

2.3 It is respectfully submitted that this Honourable Court should be loath to 

non-suite a litigant seeking to vindicate her constitutional rights.  It is 

further submitted that the following circumstances favour the granting of 

condonation: 

 

(a) There is no prejudice to the First Respondent (the Second 

Respondent having not participated in the hearings of this dispute 

from the outset). 

 

(b) The then upcoming trial date is no longer a consideration, the trial 

having on that date been postponed. 

  RECORD: VOLUME 3: Affidavit JOHNSTONE par 25 p223 

 

2.4 In the light of the circumstances of this case, it is respectfully submitted 

that this Honourable Court should grant the Applicant the necessary 

condonation to enable her to pursue her application for leave to appeal. 
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3. 

 

The judgement of the Honourable Supreme Court of Appeal is reported as follows: 

UNITAS HOSPITAL v VAN WYK AND ANOTHER 2006(4) SA 436 

(SCA) 

 

4. 

 

It is respectfully submitted that the correct approach to the matter at hand as that 

adopted by: 

 

4.1 His Lordship Mr Justice MOJAPELO (now Deputy Judge President) 

  RECORD VOLUME 2 JUDGEMENT: p113-35 

 

4.2 His Lordship Mr Justice of Appeal CAMERON 

  UNITAS v VAN WYK, supra, par [28]-[49] p447-54 

 

5. 

 

5.1 It is respectfully submitted that the approach by his Lordship Mr Justice of 

Appeal BRAND erred in equating the nature of the Applicant’s application 

to pre-action discovery 
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  UNITAS v VAN WYK, supra, par [20]-[22] at 445-6 

Discovery deals with evidence and not with information. It is subject to 

limiting rules which information is not. 

 

5.2 It is respectfully submitted that the approach by His Lordship Mr Justice of 

Appeal CLOETE erred in requiring the information sought to establish a 

causal link to institutional failure at the First Respondent and to be decisive 

before the Applicant would be entitled to the Naude-report. 

 

  UNITAS v VAN WYK, supra, par [53]-[54] at 455-6 

 

5.3 It is respectfully submitted that the approach by His Lordship Mr Justice of 

Appeal CONRADIE erred in negating the obvious causal link between the 

interruption of the deceased’s oxygen supply sufficiently long to cause 

brain damage and the systemic failure at the First Respondent. 

  UNITAS v VAN WYK, supra, [par 61] at 457 

       [par 63] at 457-8 

 

6. 

 

In the premises it is respectfully submitted that the majority decision of the 

Honourable the Supreme Court of Appeal should be set aside and the original 
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order restored, with costs.  The appeal ought properly to have been dismissed, with 

costs, by the Honourable the Supreme Court of Appeal. 

 

7. 

 

It is respectfully submitted that the Applicant reasonably requires same as 

prescribed in the statute and is entitled to the information sought from the First 

Respondent for the reasons set out in the Heads of Argument attached hereto as 

ANNEXURE “A”, the contents of which are hereby incorporated herein mutatis 

mutandis. 

 

8. 

 

As far as the determination of costs in a matter such as the present is concerned 

where a person, such as the Applicant, seeks to vindicate her constitutional rights, 

it is respectfully submitted as follows: 

 

8.1 Cost should not necessary follow the result. 

 

8.2 The execution of any cost order granted, should stand over until the dispute 

in which such a vindication is essentially an interlocutory proceeding, has 

been finalised.  
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8.3 In a proper case, the State should pay the costs provided the applicant 

concerned did not act unreasonably. 

 

9. 

 

In the premises, may it please this Honourable Court to: 

 

9.1 grant the Applicant condonation for the late filing of her application for 

leave to appeal; 

 

9.2 grant the Applicant leave to appeal against the majority judgement of the 

Honourable the Supreme Court of Appeal; 

 

9.3 uphold the Applicant’s appeal and set aside the decision of the Honourable 

the Supreme Court of Appeal and order the production by the First 

Respondent of the Naude-report; 

 

9.4 order the First Respondent to pay the costs, alternatively to make an 

appropriate order as to costs. 
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DATED AT PRETORIA ON THIS THE 17th DAY OF MAY 2007.  

 

 

 

______________________ 

B P GEACH, SC 

Applicant’s Counsel 
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ANNEXURE “A” 
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA 

 
Appeal No: 231/05 

In the matter between: 
 
MARIA MAGDALENA VAN WYK     Appellant 
 
and 
 
UNITAS HOSPITAL      First Respondent 
 
and 
 
DR G E NAUDE              Second Respondent 
 
 

APPLICANT’S HEADS OF ARGUMENT 
 

 
 

1. 

1.1 On 3 July 2002 whilst under treatment at and by staff of the Appellant (a 

private hospital), the First Respondent’s husband LEON VAN WYK died. 

From enquiries she had made and from circumstances she had herself 

witnessed, the First Respondent believes that the Appellant may be liable to 

her in damages as her late husband’s death was possibly caused by 

negligence on the part of the Appellant’s staff giving her a right to claim 

damages (Record: VAN WYK: Vol 1 par 13 p92, par 39 p101-2). This is 

the right that the First Respondent seeks to protect or to enforce (Record: 

par G1 Annexure A p16-7 and Annexure B p22). 
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1.2 The First Respondent’s enquiries unearthed the existence of a report 

compiled by the Second Respondent (the so-called Naude report), the 

Second Respondent being a doctor at the Appellant, regarding the standard 

of care by the Appellant’s staff in the ward (or unit) where the First 

Respondent’s late husband was treated shortly before his death (Record: 

VAN WYK: Vol 1 par 7.3 p90, par 33 p98-9). The Second Respondent 

states he is the author of such report (Record: NAUDE Vol 1 par 7 p70, par 

8.8 p74). 

 

1.3 The First Respondent, acting under and in terms of the Promotion of 

Access to Information Act (“PAIA”), No 2 of 2000 (hereinafter referred to 

simply as “the Act”), duly requested both the Appellant and the Second 

Respondent to disclose the Naude report (Annexures A and B). This was 

refused (Record: Annexure C : Vol 1 p23), although in the case of the 

Second Respondent evidently rather reluctantly so at the instance of the 

Appellant (Record: NAUDE: Vol 1 15.2-3 p78). Thereafter the First 

Respondent launched an application in the Transvaal Provincial Division of 

the Honourable High Court of South Africa for such access, which 

application was resisted by the Appellant (cited as the first respondent 

therein) but not by the Second Respondent (on condition that no adverse 

cost order be sought against him, which the Appellant consequently did not 

do). 
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1.4 The matter was heard by His Lordship Mr Justice MOJAPELO (now 

Deputy Judge President). On 26 November 2004 an order was granted in 

the following terms (Record: Volume 2: p135A): 

(a) That the Appellant and the Second Respondent (the latter by default) 

were ordered to disclose to the First Respondent the so-called Naude 

report by delivering same forthwith to the First Respondent’s 

attorneys of record with the names of the third parties deleted there 

from. 

  (b) That the Appellant pay the costs of the application. 

 

1.5 With the leave of this Honourable Court, the Appellant now appeals against 

this order. 

 

1.6 In the meantime the widow, First Respondent, has been obliged to cause 

summons to be issued and served without the benefit of the Naude report to 

avoid extinctive prescription (the Appellant having declined to 

accommodate her in this regard by extending the prescriptive period). 

  

 

2. 
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2.1 The requirements for access to information in respect of a private body 

such as the Appellant are set out in section 50(1)(a)-(c) of the Act.  

 

2.2 It is not disputed that the First Respondent complied with the procedural 

requirements of the Act (section 50(1)(b); Record: Judgement: Vol 2 p118). 

2.3 With regard to section 50(1)(c) of the Act, the Appellant initially relied 

upon section 63(1) which falls within Chapter 4 thereof. However, such 

opposition was abandoned after the First Respondent requested deletion 

from the Naude report of the names of  those third parties mentioned 

therein (Record: Judgement: Vol 2 p119; and see section 63(2)(e) of the 

Act). 

 

2.4 Ultimately, the Appellant’s contention was that disclosure of the Naude 

report was not required for the protection or enforcement of any right of the 

First Respondent in terms of section 50(1)(a) of the Act or that no case had 

been made out that it was (Record: Judgement: Vol 2 p116 and p118; 

GEERTSEMA Vol 1 par 3 p29-30).  

 
 

3. 

The Appellant seems to contend for a restricted application of the term ‘required’. 

It is respectfully submitted that no justification exists for restricting the application 
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of that term. The Appellant’s contention in this regard, it is submitted, is not easily 

reconcilable with the values of the Constitution. 

4. 

The Honourable Court a quo  correctly held that the application of the term 

‘required’ as used in section 50 of the Act is no different from that in section 23 of 

the Interim Constitution (Record: Judgement: Vol 2 p126-7). It is respectfully 

submitted that the Honourable Court a quo did not err in this respect. There is no 

reason simply because the Appellant is a private and not a public body, to adopt a 

different approach. 

 

5. 

It is respectfully submitted that the application of the term is no different because 

the Appellant is a private body rather than an organ of State. The distinction is 

drawn in the Act itself, which deals with each of the two in separate Chapters. 

Safeguards for private bodies are adequately provided for in the Act itself. There is 

no need nor warrant for the Courts to go further and restrictively interpret the term 

‘required’ in order further to limit or restrict access to information in the case of a 

private body. To do so, it is submitted, would unnecessarily hamper or inhibit the 

First Respondent’s constitutional entitlement to access to information. 

 

 

6. 
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Clearly, the Act is a law connected with constitutional rights (S v BASSON 

2005(1) SA 171 (CC) par [90] at 205). Indeed, the Act is undeniably designed to 

give practical effect to the provisions of section 32(1) of the Constitution 

(MHLAMBI v MATJHABENG MUNICIPALITY AND ANOR 2003(5) SA 89 

(O) par [6] at 92) which creates a positive right of access to information 

(TRUSTEES BIOWATCH TRUST v REGISTRAR, GENETIC RESOURCES 

AND ORS 2005(4) SA 111 (T) par [34] at 133-4) and gives a clear indication that 

it binds natural and juristic persons (HOLOMISA v KHUMALO AND ORS 

2002(3) SA 38 (T) at 57). As the genesis of the Act is the Constitution, the Act 

falls to be interpreted with due regard to the fundamental Constitutional values of 

openness and accountability (MINISTER FOR PROVINCIAL & LOCAL 

GOVERNMENT v UNRECOGNISED TRADITIONAL LEADERS LIMPOPO 

PROVINCE (SEKHUKHUNELAND) 2005(2) SA 110 (SCA) par [16] at 116). 

The preamble of the Act announces that it is calculated to actively promote a 

society in which the people of South Africa have effective access to information to 

enable them to more fully exercise and protect all of their rights. This is part of the 

movement away from our previous closed and secretive society (PREMIER 

FREIGHT (PTY) LTD v BREATHELEX CORPOR-ATION (PTY) LTD 2003(6) 

SA 190 (E) at 193-4). The Honourable Court a quo correctly found, it is 

respectfully submitted, that access to information must limit prejudice (or, it is 

submitted, potential prejudice) and encourage or facilitate early or timeous 

resolution of disputes (Record: Judgement Vol 2 p134).  
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7. 

This Honourable Court held in the case of CAPE METROPOLITAN COUNCIL v 

METRO INSPECTION SERVICES CC 2000(3) SA 1013 (SCA) par [28] at 1026 

that information can only be required for the exercise of a right if it will be of 

assistance in the exercise or protection of that right. There is no reason whatever, 

it is submitted, why that criterion should not apply in casu  as well.  

 

8. 

The term ‘required’ as used in section 50 of the Act means no more than 

reasonably required (CLUTCHCO (PTY) LTD v DAVIS 2005(3) SA 486 (SCA) 

par [11]-[13] at 490-2; INSTITUTE FOR DEMOCRACY IN SA AND ORS v 

AFRICAN NATIONAL CONGRESS AND ORS 2005(5) SA 39 (C)  par [34]-

[35] at 54-5; DAVIS v CLUTCHCO (PTY) LTD 2004(1) SA 75 (C ) at 83-4; 

Record: Judgement: Volume 2 p127; NEXTCOM (PTY) LTD v FUNDE N.O. 

AND ORS 2000(4) SA 491 (T) par 5 at 506-7). 

  

 

9. 

It is respectfully submitted that the First Respondent demonstrates how the 

information sought will assist her in the exercise or protection of her rights 
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(Record: VAN WYK Vol 1 par 7 p7-8, par 9.2 p8, par 6.1 p87-8;  INSTITUTE 

FOR DEMOCRACY IN SA AND ORS v ANC AND ORS 2005(5) SA 39 (C) par 

[46] at 57). The fact that the Naude report apparently does not specifically deal 

with the deceased, is irrelevant (Record: VAN WYK Vol 1 par 6.3 p89). Of course 

the First Respondent is in the invidious position of simply having to accept what 

the Appellant and the Second Respondent say both is in and is the effect of the 

(unseen by First Respondent) Naude report (par 7.3 and par 20 of the Appellant’s 

Heads of Argument; Record: Vol 1 par 18.3 p80-1). If the disclosure of the Naude 

report will embarrass the Appellant, it can only be because the nursing conditions 

in the particular ward (or unit) were not up to scratch, which constitutes no reason 

for withholding it (Record: VAN WYK Vol 1 par 41 p102-3). The Naude report 

deals with conditions in the the Appellant in the very ward (or unit) where the 

deceased was treated at substantially the same time that he was treated there. It 

will undeniably be of great assistance to the First Respondent in enforcing her 

right to claim damages from the Appellant. 

 

 

10. 

It is respectfully submitted that the fact that it was possible for the First 

Respondent to have sued without the Naude report does not defeat the application, 

for that is not the test and the fact that the First Respondent was already possessed 

of certain information cannot be relied upon to bar her access to the relevant report 
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(VAN NIEKERK v PRETORIA CITY COUNCIL 1997(2) SA 839 (T) at 848; 

compare: KORFF v HEALTH PROFESSIONS COUNCIL OF SA 2000(1) SA 

1171 (T); Record Judgement Vol 2 p129 et seq and p134). Pre-litigation 

Discovery is patently envisaged by the Act (section 7(1)(b), which also prevents 

the Act from impacting on Discovery procedures embodied in the Rules of Court: 

RAIL COMMUTERS ACTION GROUP AND ORS v TRANSNET LTD T/A 

METRORAIL AND ORS (No 1) 2003(5) SA 518 (C) at 587; KHALA v 

MINISTER OF SAFETY & SECURITY 1994(2) SA 218 (W) at 225-6; LE 

ROUX v DIREKTEUR-GENERAAL VAN HANDEL & NYWERHEID 1997(4) 

SA 174 (T); VAN NIEKERK v PCC, supra, at 848). Necessity it is submitted is 

not a requirement for such pre-litigation Discovery in terms of the Act; 

alternatively, even if it is (IFP v TRC 2000(3) SA 119 (C) at 135-6) disclosure of 

the Naude report is necessary in this sense in the circumstances of the present 

case. 

 

11. 

In the light of the aforegoing it is respectfully submitted that the Honourable Court 

a quo correctly granted the First Respondent relief and that this appeal should be 

dismissed with costs. 

 

 

12. 
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Alternatively, it is respectfully submitted that the First Respondent has 

demonstrated that the Naude report will assist her in the exercise of her rights 

(INSTITUTE FOR DEMOCRACY v ANC, supra, par [46] at 57) and that the 

Appellant has failed to justify its refusal to disclose such report (BIOWATCH 

TRUST, supra, par [40] at 139).   

 

 

13. 

Further alternatively, it is submitted that the First Respondent is entitled to the 

Naude report on the basis of a default judgement against the Second Respondent, 

which cannot be assailed herein and, in any case, not by the Appellant. The 

Second Respondent failed to appear and on that basis alone, there being a prima 

facie case against him, was liable to have judgement entered against him by 

default, which is exactly what occurred. 

 

 

DATED AT PRETORIA ON THIS THE 22nd DAY OF NOVEMBER, 2005.  

 

 

 

 

_______________________  
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B P GEACH, SC 

Counsel for First Respondent  

 


