
IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA

 
CASE NO. 

 
In the matter between: 
 
 
M.M. VAN WYK      Applicant 
 
 
 
and 
 
 
 
UNITAS HOSPITAL     First Respondent 
 
DR G.E. NAUDE      Second Respondent 
 
 
 

A F F I D A V I T 
 

 
 
I, the undersigned, 
 
   ADELLE JOHNSTONE
 
do hereby make oath and state that: 
 
 

1. I am the Hospital Manager of the First Respondent and I am 

duly authorised to make this affidavit on behalf of the First 

Respondent in opposition to the Applicant’s application for 

leave to appeal to the Constitutional Court. 

2. The facts contained herein are true and correct and are, save 

where otherwise appears, within my own knowledge. 
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3. I have read the affidavit of the Applicant in support of an 

application for leave to appeal to this Honourable Court and 

respond below to the allegations contained therein. 

4. AD PARAGRAPHS 1-3 

These allegations are admitted. 
 

5. AD PARAGRAPH 4 

5.1. I admit the first sentence of this paragraph. 

5.2. It is common cause that the deceased aspirated. It is 

not common cause however that the deceased was 

fed solid food, or that the fact that the deceased 

aspirated is causally related to his death, which 

occurred approximately one month later. These are 

matters which the trial court is to determine in the 

course of a trial which will commence on Thursday 15 

March 2007.   

5.3. It may be correct that the Applicant believes that the 

First Respondent is liable for the death of her late 

husband, but she will get ample opportunity in the 

forthcoming trial to put her case.  
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6. AD PARAGRAPH 5 

These allegations will all be aired and determined before the 

High Court in the forthcoming trial. Suffice it to say that the 

First Respondent denies the allegations in question and will 

lead both expert and non-expert evidence in support of its 

contentions that the deceased was properly treated at all 

times, received appropriate care and that his death was 

entirely unrelated to any negligence on the part of the First 

Respondent’s staff and employees.  I might say that thus far 

the Applicant has been less than energetic in the pursuit of 

her case and the First Respondent has been obliged to obtain 

Court orders directing her to make discovery of relevant 

documents and to respond to a request for trial particulars. In 

addition, the pre-trial conference in the matter was only held 

at the insistence of the First Respondent’s legal 

representatives on the afternoon of Friday 9 March 2007, a 

mere 4 Court days before the commencement of the trial. 

7. AD PARAGRAPH 6 

Whilst I do not deny that the claimant may have intended to 

“exercise and protect (her) rights to claim in delict from the 

First Respondent”, she has been extremely dilatory in 

pursuing that right before the High Court.  As I have already 

indicated, it is the First Respondent who has been obliged to 
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take steps to ensure that the Plaintiff make discovery, 

delivered a response to the First Respondent’s request for 

further particulars for trial and attended a pre-trial 

conference. 

8. AD PARAGRAPH 7 

I admit that it is common cause that the Naude Report was 

prepared. Whilst it is correct that the report deals with 

conditions in the hospital of the First Respondent it is 

unrelated to the treatment of the Applicant’s late husband or 

to his death. 

I deny that sight of the report will assist the Applicant in 

“exercising and protecting” her rights against the First 

Respondent. The fact of the matter is that the Naude Report 

has been discovered by the First Respondent. Despite the 

discovery of that report, the Applicant has yet to seek 

production of the report, let alone consider it.  In the 

circumstances it is denied that the Applicant is genuine when 

she says that she requires sight of the report to assist her in 

exercising and protecting her rights against the First 

Respondent. 

9. AD PARAGRAPH 8 

The First Respondent was not prepared to permit the Second 
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Respondent to provide a copy of the Naude report to the 

Applicant in response to the Applicant’s request for the report 

prior to the institution of action. As already indicated however, 

the First Respondent has since discovered the report and the 

Applicant has yet to require sight of it. 

10. AD PARAGRAPH 9 

The circumstances under which the report was sought and the 

First Respondent’s reaction thereto are fully set out in the 

judgment of the Supreme Court of Appeal. 

11. AD PARAGRAPH 10 

It is admitted that an application in terms of section 50 of the 

Act was brought by the Applicant. 

12. AD PARAGRAPH 11 

It is admitted that his Lordship Mr Justice Mojapelo granted 

the Applicant’s application and that that decision was 

overturned on appeal by the Supreme Court of Appeal. 

13. AD PARAGRAPH 12 

The issues upon which the decision of the Supreme Court of 

Appeal turned are to be gathered from the judgment of that 

Court. 
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14. AD PARAGRAPH 13 

I note that the Applicant is aggrieved. Nevertheless, the 

decision of the Supreme Court of Appeal fully sets out the 

basis upon which the appeal was upheld. 

15. AD PARAGRAPH 14 

I deny that the Act founds an automatic right to pre-litigation 

discovery, which is what the Applicant contended for before 

the Supreme Court of Appeal. 

16. AD PARAGRAPH 15 

I deny that the decision of the Supreme Court of Appeal 

unnecessarily restricts the application of the Act insofar as it 

applies to private bodies.  The fundamental constitutional 

values of openness and accountability were not “discounted” 

by the Supreme Court of Appeal, nor did that Court’s decision 

unduly limit the timeous resolution of disputes. The Applicant 

in essence sought pre-litigation discovery and the Supreme 

Court of Appeal concluded that she was not entitled in the 

circumstances of the case, to the relief that she sought. The 

fact that the Applicant has not sought to obtain a copy of the 

Naude report as soon as it was discovered demonstrates that 

the Applicant’s true motive in seeking the report was to  
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embarrass the First Respondent rather than to advance or 

protect her rights. 

17. AD PARAGRAPH 16 

I deny that the Supreme Court of Appeal erred in its approach 

to the interpretation of the Act.  The distinction which the 

Court drew between the rules relating to discovery and the 

object of the Act is, it is respectfully submitted, entirely 

sound. 

18. AD PARAGRAPH 17 

It is admitted that the interpretation of the term “required” in 

section 50(1)(a) of the Act formed an important element of 

the decision of the Supreme Court of Appeal. 

19. AD PARAGRAPH 18 

It is respectfully submitted that the Supreme Court of Appeal 

correctly upheld the appeal against the judgment of his 

Lordship Mr Justice Mojapelo.  The First Respondent 

respectfully associates itself with the approach adopted by the 

majority of the Court. 

20. AD PARAGRAPH 19 

These allegations are denied.  As already indicated, the Naude 
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report will not assist the Applicant in protecting or exercising 

her right to claim damages from the First Respondent. 

Although the trial will begin in two days time, the Applicant 

has made no effort to obtain the Naude Report from the First 

Respondent when it was discovered. 

21. AD PARAGRAPH 20 

There is no need for the Applicant to speculate as to the 

content of the Naude Report. It has been made available to 

her but she has so far not availed herself of her right to its 

production. The Naude Report sheds no light on the 

circumstances under which the deceased died.  In this regard 

it is of some significance that the Applicant has failed to plead 

the cause of death or indeed the causal relationship between 

the conditions complained of and the death of her husband. 

22. AD PARAGRAPH 22 

Not only did the Applicant institute action against the First 

Respondent without sight of the Naude Report, she has 

managed to prepare for trial and produce expert summaries 

without sight of the report.  

23. AD PARAGRAPH 23 

These allegations are denied. 
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24. AD PARAGRAPH 24 

The application for leave to appeal is almost a year out of 

time. 

25. AD PARAGRAPH 25 

It is submitted that none of the circumstances or facts set out 

in this paragraph justify condonation of the late application for 

leave to appeal.  Not only is the delay not adequately 

explained, but the trial is now some two days away. The 

application for leave to appeal is frivolous and appears to be 

motivated by an intention to prevent the First Respondent 

from seeking payment of the costs of the Applicant’s 

application under the Access to Information Act.  The 

Applicant’s reference to the “very real prospect” of the First 

Respondent attaching her claim for damages by way of 

execution on the basis of the costs awarded by the Supreme 

Court of Appeal is speculative.  There are in any event two 

other costs orders which has been obtained against the 

Applicant arising from her failure to discover timeously and 

her failure to respond to a request for further particulars for 

trial. 

26. In the circumstances it is submitted that the Applicant’s 

application for leave to appeal should be dismissed with 
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costs. 

 

_______________ 

THUS DONE, SIGNED AND SWORN TO BEFORE ME AT              ON 

THIS THE         DAY OF MARCH 2007 THE DEPONENT HAVING 

ACKNOWLEDGED THAT SHE KNOWS & UNDERSTANDS THE 

CONTENTS OF THIS AFFIDAVIT. 

 
      _____________________ 
                                                           

     COMMISSIONER OF OATHS 
     Ex Officio: 

 
 
 


