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1.  

1.1 I am the Hospital Manager of the first respondent (“Unitas”) and 

am duly authorised to make this affidavit on its behalf in 

opposition to the application to re-enrol the applicant's 

application for leave to appeal.   

1.2 I have read the affidavit of Adriaan Sarel Van Dyk filed in 

support of the application, as well as the supporting affidavit 

deposed to by Alison Tilley of ODAC.   

1.3 I set out in this affidavit the reasons why Unitas opposes the 

application to re-enrol the application for leave to appeal.   

2.  

2.1 The two critical allegations in Van Dyk's affidavit are that no 

blame attaches to the applicant herself for the failure of her legal 

representatives to appear when the matter was called on 21 

August 2007 (paragraph 3) and that the application “is of crucial 

importance to the applicant herself” (paragraph 5).  

2.2 It is remarkable that Van Dyk fails to give any facts which 

support either of these allegations.   

2.3 I am advised and respectfully submit that an applicant for  
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re-enrolment in these circumstances ought to set out an 

explanation as to the reasons why her legal representatives did 

not appear on the allocated date.  The court's order called upon 

the applicant's attorney to file an affidavit in order to show cause 

why he should not pay the wasted costs de bonis propriis.  As 

appears from the letter a copy of which is annexure "A" hereto, 

Unitas's attorney enquired into the whereabouts of any such 

affidavit.  No answer to that letter was received and no affidavit 

was served upon Unitas's attorneys.  In the circumstances I must 

assume that no such affidavit was filed.   

2.4 If the facts had been before the court on 21 August 2007, Unitas 

would have been entitled to seek the dismissal of the application 

for leave to appeal.  However, it could not motivate for that order 

since it was obviously necessary for the court to be appraised of 

the facts in regard to the applicant's non-appearance before it 

would consider ordering dismissal.  Since the applicant has now 

elected not to place those facts before the court, I respectfully 

submit that dismissal would have been appropriate and that the 

application for re-enrolment ought therefore to be refused.   

3.  

3.1 The allegation that the application is of crucial importance to the 

applicant herself is equally unexplained.  The papers already 
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filed show that the merits of the underlying access application 

are undoubtedly moot.  

3.2 As recorded in Unitas's main heads of argument, Unitas tendered 

to abandon the costs order in its favour given by the SCA should 

the applicant withdraw the application for leave to appeal to this 

court by 31 July 2007.  She did not accept that tender.  But had 

she accepted it any exposure on her part to costs would have 

been entirely removed.   

3.3 In the circumstances the only possible conclusion is that the 

application is of no importance to the applicant at all.   

4. In regard to the contents of Tilley's affidavit I wish to say the following: 

4.1 Unitas's heads of argument in response to ODAC's submissions 

demonstrate that the determination of this appeal is not in the 

public interest.   

4.2 ODAC's view that it is desirable for the issues that arise in this 

application to be determined by the Constitutional Court is 

simply its view and does not take the matter any further.   

4.3 Over the last few years there have been a number of reported 

cases in regard to applications under PAIA.  That shows that it is 

incorrect to suggest that the matters are not coming to court.  I 
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am advised and respectfully submit that ODAC's statement that 

“the likelihood is that it will be a number of years before another 

case concerning this issue comes before this court” is 

improbable.   

4.4 Most importantly, and for the reasons set out in Unitas's heads of 

argument in reply to ODAC, I am advised and respectfully 

submit that the determination of this case ought not in itself to 

set a decisive precedent.  Its determination is necessarily 

dependant upon an evaluation of its particular facts.  That 

evaluation is not in the public interest.   

5. I therefore respectfully submit that the application for re-enrolment ought 

to be dismissed.   

 
 
 
 

DEPONENT 
 

THUS SIGNED and SWORN TO at                           on this the          day of             

2007 the deponent having acknowledged that she knows and fully understands 

the contents of this affidavit and has no objection to taking the prescribed oath 

which she considers binding on her conscience. 

 

COMMISSIONER OF OATHS 
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