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1.  

1.1 I am the Hospital Manager of the first respondent (“Unitas”) and 

duly authorised to make this affidavit on its behalf in opposition 

to the application for leave to intervene in this matter as an 

amicus curiae brought by the applicant (“ODAC”)   

1.2 I have read the affidavit which it has filed in support of that 

application.  I set out in this affidavit the reasons why Unitas 

opposes ODAC's application.   

2. Unitas opposes the application to intervene for the following reasons: 

2.1 The appellant (“Van Wyk”) has not yet been granted leave to 

appeal.  Her application for leave was seriously out of time and 

the merits of the access issue are moot.  Substantial reasons are 

put up in Unitas's heads of argument for her being refused that 

leave.  ODAC cannot contribute to the question as to whether 

she should be granted leave outside the general merits of the 

access issue, and does not say that it will attempt to do so.  If 

after hearing the parties this court refuses Van Wyk leave to 

appeal, ODAC's submissions will have no relevance at all.   

2.2 The merits of the access issue are moot.  ODAC's argument as to 

why the merits ought nevertheless to be considered is in essence 
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that there is a public interest in the interpretation of Section 50 of 

the Promotion of Access to Information Act.  But it does not 

contend that any order which the Court might give on the merits 

would have any practical effect at all.  In the circumstances, I am 

advised and respectfully submit that in this case the merits are 

wholly academic.   

2.3 The affidavit also does not canvass the facts by reference to 

which this matter falls to be decided.  Those facts have been 

analysed in Unitas's heads of argument.  I am advised and 

respectfully submit that if that analysis is accepted, the debate 

which ODAC wishes to hold over the interpretation of  

Section 50 will not arise.  Even on a “generous interpretation” of 

the section, Van Wyk did not show that access to the report was 

“required”.    

2.4 Indeed, the affidavit mischaracterises the nature of the report and 

the documents in issue.  It says that ODAC wishes to make 

submissions “in respect of documents of the sort contemplated 

by the Naude report on the conditions in ICU and the high-care 

unit at Unitas.”  The report does not contemplate other 

documents.  It is the only document in issue.  It is not a report on 

the conditions in ICU and the high-care unit.  It is a brief review 

of nursing issues over a six day period, which does not deal with 

the treatment of the deceased or bear upon the causes of his 
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death. 

2.5 Unitas does not accept that the interpretation of section 50 is a 

matter which will not easily be brought before this Court.  The 

Act came into force in March 2001.  It has given rise to a number 

of reported judgments.  There is every reason to believe that the 

issues in regard to which ODAC wishes to make submissions 

will come before this Court in the future in cases which properly 

raise them. 

2.6 The suggestion that people will otherwise be left in a position of 

uncertainty is both opportunistic and without foundation.  The 

Supreme Court of Appeal has dealt with s50 more than once, and 

its decisions are binding.   

2.7 It is apparent from the directions given in regard to this matter, 

that an issue of concern to the Court is the question of costs.  

ODAC does not say that it wishes to contribute to this issue.   

2.8 ODAC has sought to intervene at a very late stage.  The 

directions in regard to this case were available on the website 

since March (?).  If ODAC was taking reasonable steps to 

monitor litigation on these issues (as it professes) it ought to 

have detected the case at that stage and been able to bring its 

application at the proper time.  The further delay between ODAC 
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detecting that the case was coming to court (on 28 June 2007) 

and raising the issue of its joinder (on 19 July 2007) is justified 

only by the absence on leave of the Chief Executive Officer of 

ODAC.  I respectfully submit that that is not a sufficient reason 

to grant condonation for the late filing of this application.  If 

ODAC is permitted to intervene Unitas will be required to deal 

with substantial additional argument under circumstances of 

considerable time pressure, and on a moot issue.  That would be 

unfairly prejudicial to it. 

3. I do not intend to deal serially with the remaining paragraphs of the 

founding affidavit.  Insofar as they are inconsistent with what I have 

already stated, they are denied.   

4. In the circumstances I pray that this court refuse ODAC's application for 

joinder as amicus curiae.    

 
 
 

DEPONENT 
 
 

THUS SIGNED and SWORN TO at                           on this the          day of             

2007 the deponent having acknowledged that she knows and fully understands 

the contents of this affidavit and has no objection to taking the prescribed oath 

which she considers binding on her conscience. 

 



 6
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