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AFFIDAVIT 

 
  

I, the undersigned, 

ALISON TILLEY 

do hereby make oath and say that:  

 

1. I am an attorney of the above Honourable Court practising as such at 

the Open Democracy Advice Centre (‘ODAC’) whose offices are 

located at 6 Spin Street Cape Town.  I am the Chief Executive Officer 

of ODAC.  ODAC has been admitted as amicus curiae in this matter. 

 



2. The allegations in this affidavit are true and correct and, save where 

the context indicates to the contrary, are within my personal 

knowledge.  

 

3. This affidavit is in support of an anticipated application by applicant for 

leave to re- enroll the matter of Maria van Wyk v Unitas Hospital and 

another, CCT 12/07, which was struck off the roll on 21 August 2007.  I 

have, subsequent to that hearing, been in contact with the applicant’s 

legal representatives and am aware that the applicant intends applying 

to the Court for leave to have the matter re-enrolled.  

 

4. In the application seeking leave to intervene as amicus curiae, I set out 

in some detail ODAC’s interest in the main application.  To avoid 

prolixity, I do not repeat in this affidavit the information relevant to 

ODAC’s interest in these proceedings, and refer to what I have said 

there.  

 

5. In this affidavit, I wish to refer to the public interest in having the matter 

re-enrolled for determination by this Court. 

 

6. One of ODAC’s main activities is giving advice to people who seek to 

enforce their right of access to information.  We give telephonic advice, 

we respond to letters of enquiry, and we see people who come to our 



office for advice.  Where appropriate we handle requests for 

information on behalf of the requester.  We also assist requesters to 

complete a request for information and, if appropriate, to pursue an 

appeal.  In a limited number of cases we represent requesters in 

litigation to enforce their rights.  We are not able to undertake litigation 

frequently, because our resources are limited. 

 

7. In all, I estimate that each year we assist 10 communities and 20 

individuals and organisations who seek to enforce their right of access 

to information. This does not include those who receive telephonic 

advice.  

 

8. This affidavit is based on ODAC’s experience in advising people in 

respect of requests made in terms of the Promotion of Access to 

Information Act (PAIA) and in handling such requests on their behalf. 

 

9. As indicated in the application for leave to intervene, it has been 

ODAC’s view for some time that it is desirable for the issues that arise 

in this application to be determined by the Constitutional Court, 

because of the uncertainty that prevails in this regard.   

 



10. Many requests are made in terms of PAIA every day to private and 

public bodies for information.  Many are refused.  However, very few of 

these ever reach the courts.  

 

11. In our experience this is primarily for one or more of these three 

reasons: 

 

11.1. The requester is very often not able to finance litigation in support 

of their request for records; 

 

11.2. Where the requester is able to finance such a request, or is able to 

obtain the assistance of a public interest organisation such as 

ODAC, they feel unable to justify putting themselves at risk of an 

adverse costs order.  They accordingly often decline to utilise 

judicial processes to obtain redress, with the result that they are not 

able to achieve the realisation of their rights; 

 

11.3. The time taken for the court process to take its course is so long 

that the people who seek information will no longer be in a position 

to use the information to their advantage by the time the 

proceedings (and any appeals) are finalised. 

 



12. In many other jurisdictions, such as the USA, Canada, Australia, and 

the UK, these difficulties are overcome by an Information Commission 

acting as a mediator or arbitrator between requesters and the holders 

of information. A quick, cheap and accessible process allows these 

problems to be overcome, and a jurisprudence on freedom of 

information decisions is established without requesters being required 

to approach the courts as a forum of first instance.  

 

13. Although there are policy proposals to establish such a Commission in 

South Africa, no such body yet exists. 

 

14. The result is that all such disputes must be resolved by the courts, in 

the absence of the rules of court which PAIA in fact requires  

 

15. The experience of ODAC n this regard is borne out by the relatively 

small number of judicial decisions on access to privately held 

information in the six years since PAIA came into operation.  We have 

submitted to this court in our heads of argument that the decisions that 

have been made have misconstrued the nature of the right to access 

to information held by private bodies.  

 

16. If this honourable court does not re-enrol this matter, the likelihood is 

that it will be a number of years before another case concerning this 



issue comes before this court.  During that time, the precedent 

established by the SCA will stand.  In the main application, ODAC 

contends that this precedent is incorrect.  We contend that it unduly 

limits people’s rights of access to information, which in turn unduly 

limits the ability of people to exercise and protect their constitutional 

and other protected rights.  If we are correct in this regard, the result of 

this matter not being heard will be that for some years, people with 

rights under sec 32 of the Constitution and PAIA will not be able to 

realise them, and will be hampered in the exercise of their other 

Constitutional rights and their rights arising from other sources. 

 

17. We submit that this would be a very unfortunate outcome, and that it is 

in the interests of justice that this outcome be avoided if possible. 

 

18. In the premises, we respectfully request that the Court grant the relief 

sought by applicant to have the application for leave to appeal re-

enrolled.  

 

________________ 

ALISON TILLEY 

 

I certify that: 

1. the deponent has acknowledged that: 



1.1. she knows and understands the contents of this declaration; 

1.2. she has no objection to taking the prescribed oath; 

1.3. she considers the oath binding on her conscience. 

2. the deponent thereafter uttered the words `I swear that the contents of 

this declaration are true, so help me God'. 

3. the deponent signed this declaration in my presence at the address set 

out hereunder on this  day of    2007. 

 

_________________________ 

COMMISSIONER OF OATHS 
 

 

 


