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A        INTRODUCTION 
 
 
1. This appeal concerns the interpretation of the provisions of sec 32(1)(b) 

of the Constitution and sec 50(1)(a) of the Promotion of Access to 

Information Act  2 of 2000 (PAIA).  These entitle people to obtain 

access to information held by people or institutions other than the state, 

i.e. “private bodies”, when the information is “required for the exercise or 

protection of any rights”. 

 

2. The appeal raises the question of the scope of the right in 

circumstances where litigation is contemplated by the person requesting 
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the information – the litigation in this instance being a damages claim for 

loss arising from the death of appellant’s husband, allegedly caused 

wrongfully and negligently at the hands of respondents.  

 

3. The effect of the SCA judgment1 is that where litigation is contemplated 

but has not yet been instituted, the scope of the right of access to 

privately held information is narrow, and the right may be successfully 

relied upon only exceptionally, and only when a substantial advantage 

would be gained from access to the information.  To hold otherwise, the 

SCA held, would encourage “fishing expeditions” and undermine the 

rules of discovery which “have served us well over time”.2 

 

4. The Open Democracy Advice Centre (ODAC) submits that the SCA 

erred in interpreting the relevant statutory and constitutional provisions 

so narrowly and in so doing have adopted an interpretation that defeats 

the purpose of the constitutional and statutory entitlements.  ODAC 

contends for a more generous interpretation of the relevant provisions.    

 

5. These heads of argument address the following submissions in turn: 

 

                                                 
1 Unitas Hospital v Van Wyk and another 2006(4) SA 436 (SCA) 
2 At para 20 to 21 (per Brand JA);  Cloete JA concurred with Brand JA (para 50), and Harms JA 
concurred with Cloete JA.  



 3

5.1. It is in the interests of justice that the Constitutional Court 

determine the appeal on its merits irrespective of whether the 

dispute between the parties has become academic.  

 

5.2. The Supreme Court of Appeal mischaracterised the issue as one 

concerning “pre-litigation discovery”, and then in effect applied the 

rules of discovery.  This is, with respect, the wrong starting-point.  

The result is a finding which yields anomalous and inequitable 

results.  

 

5.3. The proper approach is to commence with an analysis of the 

purpose and content of the constitutional right, and the statutory 

right which gives effect to the constitutional right.  The process of 

interpretation must have regard to the following considerations:  

 

5.3.1. The right of access to information held by non-state parties 

must prima facie be interpreted generously, but may 

legitimately be limited in an appropriate case.  

 

5.3.2. The right of access to information serves to promote an open 

and democratic society, and facilitates the protection and 

exercise of rights.  It does so in two ways: 
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5.3.2.1. The right of access to information is a means of ensuring hat 

the exercise of power is accountable.  The Constitution and 

PAIA recognise that private bodies exert power.   

 

5.3.2.2. The purpose of the right to information is to unlock the 

realisation of other rights. 

 

5.3.3. These purposes underline the necessity of a generous 

interpretation of the right in order to achieve these purposes. 

 

5.4. International and foreign law support a generous interpretation of 

the rights.  

 

6. In the limited time available to us, we have not been able to explore 

international and foreign law in depth.  However, we attach a Note 

dealing with that issue, which may be of assistance to the Court. 

 

7. We commence with an exposition of the constitutional and statutory 

framework.  
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B THE CONSTITUTIONAL AND STATUTORY FRAMEWORK

 

8. Section 32 of the Constitution, entitled “Access to information”, 

provides: 

 

(1) Every-one has the right of access to – 
(a) any information held by the state; and 
(b) any information that is held by another person and that is 

required for the exercise or protection of any rights.  
(2) National legislation must be enacted to give effect to this right, 

and may provide for reasonable measures to alleviate the 
administrative and financial burden on the state.  

 

9. PAIA is the legislation envisaged by sec 32(2) of the Constitution.3   

Where the Constitution distinguishes between information held by the 

state and information held by another person, PAIA distinguishes 

between records held by ‘public bodies’ and records held by “private 

bodies”.4 

 

10. The definition of “public body” in sec 1 of PAIA largely mirrors the 

definition of an “organ of state” in terms of sec 239 of the Constitution.5  

In terms of sec 1 of PAIA, “private body” means: 

 

(a) a natural person who carries or has carried on any trade, 
business or profession, but only in such capacity; 

                                                 
3 This was recognised in inter alia Clutchco (Pty) Ltd v Davis 2005(3) SA 486 (SCA) at para 1 and 
Mittalsteel South Africa Ltd v Hlatshwayo 2007(1) SA 66 (SCA) at para 5 
4 Private bodies are defined in s. 1 of PAIA as natural persons or partnership carrying on ‘any 
trade, business or profession’ or former or existing juristic persons.  
5 See in this regard the remarks of the SCA in Mittalsteel South Africa Ltd v Hlatshwayo at para 8. 
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(b) a partnership which carries or has carried on any trade, 
business or profession; or  

(c) any former or existing juristic person. 
 

11. PAIA recognises that some bodies may for purposes of some records 

be treated as a public body and for others be treated as a private body, 

depending on whether or not the body is exercising public powers or 

functions in terms of the Constitution or legislation.6  While this raises 

difficult questions of its own,7 it is common cause that for purposes of 

the request in this matter, the respondents are “private bodies”. 

 

12. Accordingly, in terms of sec 8(2)(b) of PAIA, access must be sought in 

terms of sec 50.  Section 11 is applicable to requests made of public 

bodies.  Both sec 11 and sec 50 require that a requester comply with 

the procedural requirements of the Act and contemplate that access to 

information may be refused in certain defined circumstances.  

 

13. The essential difference between sec 11 and sec 50 is that an applicant 

seeking information from a private body must demonstrate that the 

information is “required to protect or exercise any right”.  This mirrors 

the language of sec 32(1)(b) of the Constitution.  

 

                                                 
6 See section 8 of PAIA.  See too Mittalsteel South Africa Ltd v Hlatshwayo 2007(1) SA 66 (SCA) 
7 The dispute in Mittalsteel South Africa Ltd v Hlatshwayo concerned this question.  
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14. There is general consensus that required means “reasonably required” 

and that the question whether a person is entitled to a particular record8 

must be determined on the facts of each case.9  ODAC does not take 

issue with these propositions.  They make sense because in each case 

the question whether access should be granted will depend on what 

right is being asserted and the relationship between the record sought 

and the exercise or protection of the particular right.  ODAC’s 

submissions address the approach a Court should adopt to requests in 

circumstances where litigation is contemplated.  

 

15. On the facts of the present case no question arises as to whether the 

information sought may lawfully be withheld even if the appellant is 

prima facie entitled thereto.  However, it bears emphasis that both the 

Constitution – via sec 36 – and PAIA contemplate that there will be 

many circumstances when the right may justifiably be limited.  Ready 

examples are where privacy must reasonably be protected, where 

disclosure would undermine legal professional privilege, or where state 

security or commercial confidentiality is in issue.10     

 

                                                 
8 PAIA refers to a ‘record’ (as defined), whereas the Constitution refers to ‘information’.   These 
are different concepts, but the difference is not relevant to this application.  
9 Unitas Hospital v Van Wyk 2006(4) SA 436 (SCA) at para 6 (per Brand JA), at para 45 (per 
Cameron JA), at para 56 (per Conradie JA). 
10 See generally, PAIA, Chapter 4 of Part 2 (in respect of access to records of public bodies) and 
Chapter 4 of Part 3 (in respect of requests to private bodies). 
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16. The interim Constitution did not establish a right of access to privately 

held information.  This is a novel feature of the 1996 Constitution.  

Section 23 of the interim Constitution provided: 

 

“Every person shall have the right of access to all information 
held by the state or any of its organs at any level of government 
in so far as such information is required for the exercise or 
protection of any of his or her rights.” 

 
 

17. During the currency of the interim Constitution (and under the final 

Constitution but before PAIA came into force), there was a flurry of 

litigation that considered the question whether sec 23 could be relied 

upon during the course of litigation notwithstanding the rules of 

discovery.  This Court expressly declined to determine the question in 

the matter of Ingeldew.11  That matter was decided under the 1996 

Constitution, under the law as it stood before PAIA came into force.  

Ngcobo J held (at para 29): 

 

“While there is much to be said for the view that once litigation 
has commenced discovery should be regulated by the Rules of 
Court, such a view may give rise to certain anomalies.  Under 
the wording of s 32(1)(a), the applicant would prima facie have 
been entitled to all the documents he now seeks until the day 
before summons was served on him.  Moreover a third party 
might have approached another for access to those documents 
during the course of the applicant’s litigation.”   

 

18. Section 7(1) of PAIA dealt expressly with the issue as far as access 

after commencement of litigation is concerned.  Section 7, which is 
                                                 
11 Ingeldew v Financial Services Board 2003(4) SA 584 (CC) 



 9

headed “Act not applying to records requested for criminal or civil 

proceedings after commencement of proceedings”, states: 

 

(1) This Act does not apply to a record of a public body or a 
private body if - 
(a) that record is requested for the purpose of a criminal or civil 
proceedings; 
(b) so requested after the commencement of such criminal or 
civil proceedings, as the case may be; and  
(c) the production of or access to that record for the purpose 
referred to in paragraph (a) is provided for in any other law.  
(2) … 

 

19. It is clear from this provision that if a record is requested after the 

commencement of civil proceedings and for purposes thereof, then the 

Act does not apply. 

 

20. The Act however does not deal with the position before litigation has 

been commenced.  Following what Ngcobo J said in Ingledew, and 

subject to any contrary intention which may be implied from sec 7 of 

PAIA, the position must  therefore be the following: 

 

20.1. A person seeking information before litigation is commenced is 

(as was held by Ngcobo J) prima facie entitled to the information 

which she seeks until the litigation commences, provided of 

course that she brings herself within the requirements of the Act; 

but 
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20.2. Where a person seeks information after litigation has commenced, 

however, PAIA does not apply if access to the record sought is 

provided for in any other law (for example the rules of discovery in 

civil litigation).12 

 

21. We deal below with the anomaly which, as Ngcobo J pointed out, is 

created by this situation, and with the anomalies which are created by 

the reading proposed by the SCA. 

 

 

                                                 
12 Whether this is a valid limitation is not an issue in this case. 
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C THE INTERESTS OF JUSTICE IN DETERMINING THE APPEAL 

 

22. ODAC contends that it is in the interests of justice that this appeal be 

determined.  

23. The first respondent contends that the merits of the SCA judgment are 

moot. 13 

24. Generally, the Supreme Court of Appeal and this Court will not hear an 

appeal where the order sought on appeal will not have a practical effect 

or result between the parties.14 

25. However, the Supreme Court of Appeal has consistently been willing to 

hear appeals, even though they are moot between the parties, where 

there are circumstances which justify this.  Most recently: 

25.1. In Land en Landbouontwikkelingsbank van Suid-Afrika v 

Conradie,15 the SCA entertained and upheld an appeal even 

though there was no dispute between the parties, and even 

though one of the parties did not participate in the appeal.  In 

doing so the court stressed that it had a discretion regarding 

                                                 
13 First respondent’s heads of argument para 9 
14 Section 21A(1) of the Supreme Court Act 59 of 1959;  Land en Landbouontwikkelingsbank van 
Suid-Afrika v Conradie 2005 (4) SA 506 (SCA) at para 6;  Independent Electoral Commission v 
Langeberg Municipality 2001 (3) SA 925 (CC) at para 9 
 
15 2005 (4) SA 506 (SCA) 
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which matters to hear – particularly on questions of law.  It held 

that its judgment would have a practical effect on other similar 

cases which would otherwise be determined in terms of a lower 

court’s ruling. 

“As was said in Coin Security [2001 (2) SA 872 (SCA)] … 
however, the section [21A] confers a discretion on this Court. 
See also President, Ordinary Court Martial, and Others v 
Freedom of Expression Institute and Others 1999 (4) SA 682 
(CC) . . . in para [13]. Where, for example, questions of law, 
which are likely to arise frequently, are at issue a court of 
appeal may hear the merits of the appeal and pronounce upon 
it: The Merak S: Sea Melody Enterprises SA [2002 (4) SA 273 
(SCA)] at 276 in para [4].” 

 

25.2. In Midi Television,16 the court held as follows: 

“There is a preliminary matter that can be disposed of briefly. 
The DPP’s objection to the broadcast of the documentary has 
since been overtaken by events and he has withdrawn it. (As a 
result of the objection being withdrawn the documentary had 
been broadcast at the time this appeal was heard.)  It was 
submitted on his behalf that this appeal will accordingly have no 
practical effect and should be dismissed on those grounds.  
Section 21A of the Supreme Court Act affords us a discretion to 
dismiss an appeal for that reason but I do not think this is a 
case in which we should do so.  The case raises important 
questions of law on which there is little authority and they are 
bound to arise again.  With the benefit we have had of full 
argument I think we should deal with those questions not only 
to resolve what was contentious between the parties but also 
for future guidance.” 

26. This Court has taken a similar approach.  It has stressed that while 

appeals should generally not be heard unless there is a live issue 

                                                 
16 Midi Television (Pty) Ltd v Director of Public Prosecutions [2007] SCA 56 (RSA) at para 4 
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between the parties, there are circumstances that render it in the 

interests of justice to hear such appeals 

26.1. In Independent Electoral Commission v Langeberg Municipality17 

the Court pointed out that the fact that an issue was moot 

between the parties did not bar the Court absolutely from hearing 

the appeal: 

“Even though a matter may be moot as between the parties . . . 
that does not necessarily constitute an absolute bar to its 
justiciability. This Court has a discretion whether or not to 
consider it. Langa DP, in President, Ordinary Court Martial, and 
Others v Freedom of Expression Institute and Others throws 
some light on how such discretion ought to be exercised. The 
conclusion in that judgment is that s 172(2) of the Constitution 
does not oblige this Court to hear proceedings concerning 
confirmation of orders of unconstitutionality of legislative 
measures which have since been repealed but has a discretion 
to do so and 'should consider whether any order it may make 
will have any practical effect either on the parties or on others'.  
The reasoning is equally applicable to this appeal.” 

 

26.2. In Islamic Unity Convention,18 the Court commented as follows in 

finding that it should hear an appeal despite an argument of 

mootness:  

“The dispute is a burning issue and one that is necessary in the 
public interest to resolve, involving as it does a provision that is 
fundamental to the regulation of broadcasting and, more 
particularly, what may be broadcast and what may not.” 

   

                                                 
17 2001 (3) SA 925 (CC) at para 9 
18 Islamic Unity Convention v Independent Broadcasting Authority and Others 2002 (4) SA 294 
(CC) at para 13 
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26.3. In Radio Pretoria,19 the Court held at para 22 that: 

“There may indeed be instances where it is in the interests of 
justice for this Court to decide a constitutional matter for the 
benefit of the broader public or to achieve legal certainty or 
other public purpose, even if the decision is of no practical 
value to the litigants themselves.”  and 

 

26.4. In AAA Investments,20 the Court held as follows: 

“We must, however, bring into the equation the question of 
mootness in the process of deciding the interests-of-justice 
issue. By the time this case was heard by the SCA, the 
exemption notice had been replaced by a new exemption 
notice which, in effect, set out the rules that had been 
determined by the Council and which are under attack in this 
case, as rules prescribed by the Minister.  The Council's rules 
had become the Minister's rules. The Council's contention in 
the SCA that this rendered the issue before that Court moot 
was rejected and not raised again in this Court.  However, the 
possibility of the issue in relation to the rules contested in this 
Court being moot because they have been overtaken by the 
new notice is so strong that this factor must be brought into 
account in the interests-of-justice analysis.  The issues may 
well be moot. Nonetheless, there are two conflicting judgments 
on these issues and, if we do not consider this aspect of the 
case, the judgment of the SCA, with all its implications for 
future regulation, would remain binding. In all the 
circumstances, I would hold that these issues are so crucial to 
important aspects of government, as well as the rights 
contained in the Bill of Rights, that it is in the interests of justice 
to grant leave to appeal. Neither the judgment of the SCA nor 
that of the High Court can be said to be unassailable.” 

 

27. This approach is similar to that adopted by courts of appeal in 

comparable jurisdictions in cases where the issue before the court is 
                                                 
19 Radio Pretoria v Chairperson, Independent Communications Authority of South Africa, and 
Another 2005 (4) SA 319 (CC) at para 22 
20 AAA Investments (Pty)Ltd v Micro Finance Regulatory Council & another 2007 (1) SA 343 (CC) 
at para 27 
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one of public importance, although it has become moot as between the 

parties.21 

28. We submit that even if there is no live issue between the parties (on 

which we do not take a position), this Court should nevertheless 

exercise its discretion to hear the appeal.  We make this submission for 

the following reasons: 

28.1. This is a test case involving an important question of constitutional 

law regarding the extent of the right to information which is held by 

a person other than the state. 

28.2. The core question in this case arises very frequently.  There is 

little authority to enable those who seek information to know 

whether they are entitled to insist on it, and to enable those who 

hold information to know whether they are obliged to provide it.  

28.3. This is therefore a matter which will arise again.  However, for 

reasons of practicality it will not easily be brought before this 

Court.  That this is so, is demonstrated by the fact that although 

PAIA came into force in 2001, and the question in issue arises 

very frequently, it is only now that it has been brought before this 

Court. 
                                                 
21  For example Nebraska Press Assn v Stuart 427 U.S. 539 (1976);  Roe v Wade 410 U.S. 113 
(1973);  R (On the application of Begum) (by her litigation friend, Rahman)) v Head Teacher and 
Governors of Denbigh High School [2006] UKHL 15; [2006] 2 All ER 487;  Multani v Commission 
scolaire Marguerite-Bourgeoys and Attorney General of Quebec 2006 SCC 6 
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28.4. If the matter is not decided now, the result will probably be that 

people affected and courts faced by this question will for a 

considerable time be left in the position that there is still no 

authoritative determination of the question in issue, save for a 

decision by a (divided) Supreme Court of Appeal, by which they 

will be bound. 

28.5. Neither the judgment of the SCA nor that of the High Court can be 

said to be unassailable. 

28.6. The Court will have the benefit of full argument on the issues in 

question. 

28.7. This is therefore an instance where it is in the interests of justice 

for this Court to decide a constitutional matter for the benefit of the 

broader public, and to achieve legal certainty, even if the decision 

is of no practical value to the litigants themselves. 
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D MISCHARACTERISING THE ISSUE AS ‘PRE-LITIGATION 

DISCOVERY’ 

 

29. The majority of the Supreme Court of Appeal cast the issue in this case 

as concerning what it termed “pre-action discovery”.   

 

29.1. Brand JA held: “The real issue is, therefore, whether in the 

circumstances of this case, s 50 afforded Mrs van Wyk a right to 

what would amount to pre-action discovery.”22  In holding that Mrs 

Van Wyk did not have a right of access to the report, the judge 

held “I do not believe that open and democratic societies would 

encourage what is commonly referred to as ‘fishing expeditions’, 

which could well arise if s 50 is used to facilitate pre-action 

discovery as a general practice.”23  Brand JA went on to hold that 

“pre-action discovery under s. 50 must remain the exception 

rather than the rule”.24   

 

29.2. The sentiment that “pre-trial discovery” should be the exception 

rather than the rule also infuses the reasoning of Cloete JA, who 

expressed his agreement with the reasoning and conclusion of 

Brand JA.25    

                                                 
22 At para 20 of the judgment.  
23 At para 21 of the judgment. 
24 At para 22 of the judgment. 
25 At para 50 and 55 of the judgment.  
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29.3. Harms JA concurred with Cloete JA and Conradie JA.   

 

29.4. Cameron JA, although he dissented, also addressed the issue as 

one concerning the scope of “pre-litigation discovery”.  He 

adopted a more generous approach, expressing the view that pre-

litigation discovery should not be stifled because it will promote 

the early settlement of disputes.26   

 

30. We submit that characterising the issue as relating to “pre-action 

discovery” is fundamentally flawed as a matter of legal principle, 

because it conflates the process of discovery - which is governed by the 

Rules of Court - with the right of access to information in terms of sec 

32(1)(b) of the Constitution and sec 51(1)(a) of PAIA. 

 

31. The mischaracterisation is important because, with respect, it led the 

SCA astray.  Once one characterises the issue as pre-trial discovery, it 

is almost inevitable that the result will be a conclusion that it is to be 

permitted only in exceptional circumstances.  This is the conclusion 

arrived at by the majority in the SCA. 

 

32. The proper starting-point, however, is to determine the meaning and 

ambit of sec 32(1)(b) of the Constitution and sec 50 of PAIA.   They are 
                                                 
26 Judgment at para 31(c) and paras 42 to 49. 
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not elaborations or extensions of the right to discovery.  They are free-

standing constitutional and statutory rights with purposes and functions 

distinct from the discovery process in litigation.  It is not appropriate to 

interpret a constitutional and statutory right in order to bring their 

meaning into line with the meaning of a Rule of Court.  The opposite is 

the case. 

 

33. The fact that the legislature has explicitly limited the PAIA rights once 

litigation has been commenced, does not logically lead to the conclusion 

that it has also implicitly limited them where litigation is contemplated.  

To the contrary, the opposite is the only reasonable inference:  the 

failure to limit the rights at the pre-litigation stage can only mean that 

they are to remain untrammelled until litigation has been commenced. 

 

34. The approach that the rules of pre-trial discovery “have served us well 

over time” is particularly misleading because the constitutional and 

statutory right of access to information differs very materially from the 

right to discovery.  It differs not only in its purpose, a matter which we 

address elsewhere in these heads of argument.  It also differs in its 

nature, at least in the following respects: 
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34.1. as to who may assert it:  the constitutional/statutory right is open 

to everyone; whereas discovery is open only to a party to the 

litigation; 

 

34.2. as to the test for its availability:  the constitutional/statutory right is 

available in respect of “any” information held by a public body, and 

where the information is required for the exercise or protection of 

any right in respect of information held by a private body;  

whereas discovery is available where the document is one 

“relating to any matter in question” in the litigation, whether the 

body holding it is public or private. 

 

34.3. as to against whom it is available:  the constitutional right is 

available against any person;  whereas discovery is available only 

against a party to the litigation in question; 

 

34.4. as to the defences which may be raised against the claim:  the 

defences against the constitutional/statutory claim are set out in 

sec 36 of the Constitution and in Chapter 4 of Part 2 and in 

Chapter 4 of Part 3 of PAIA;  whereas the defences to a claim for 

discovery are set out in the Rules of Court.  
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35. According to Brand JA27:  

 

“From the provisions of s 7 of PAIA, it is plain, in my view, that 
PAIA is not intended to have any impact on the discovery 
procedure in civil cases.  Once court proceedings between the 
parties have commenced, the rules of discovery take over.” 
 
“The deference shown by s 7 to the rules of discovery is, in my 
view, not without reason. These rules have served us well for 
many years.  They have their own built-in measures of control 
to promote fairness and to avoid abuse.  Documents are 
discoverable only if they are relevant to the litigation, while 
relevance is determined by the issues on the pleadings.  The 
deference shown to discovery rules is a clear indication, I think, 
that the Legislature had no intention to allow prospective 
litigants to avoid these measures of control by compelling pre-
action discovery under s 50 as a matter of course.”  

 

36. The sentence underlined is, with due respect, a non sequitur.  The 

explicit deference shown to the rulres of discovery during the litigation 

phase is no indicator of an implicit deference to the rules of discovery in 

the pre-litigation phase.  If anything, it shows the contrary, by providing 

explicitly for deference and applying it only to the litigation phase. 

 

37. We submit that this approach is not only misconceived;  it also disables 

the constitutional and statutory rights of access to information.  We 

submit that the approach of Hartzenberg J in CCII Systems28 is 

preferable.   There, the court held as follows (paragraph 21):  

 

                                                 
27 See paras 19 and 21 of the judgment 
28 CCII Systems (Pty) Ltd v Fakie and others NNO 2003(2) SA 325 (T) 
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“…the prohibition against access after commencement of 
proceedings was obviously included the Act to see to it that 
litigants make use of their remedies as to discovery in terms of 
the rules of the relevant court and to avoid the possibility that 
one litigant gets an unfair advantage over his adversary.  
Before a litigant has instituted proceedings and even if he 
wants to institute proceedings he is, in my view, not prohibited 
from invoking the provisions of the Act to get access.  One of 
the objects of the Act must be that citizens can get information 
regarding wrongs perpetrated against them to enable them to 
hold the wrongdoers accountability in a court of law.  … To 
interpret the Act that everybody who contemplates legal action 
is prohibited from requesting access will be to render the Act 
nugatory for the very purpose for which it was promulgated.” 

 

38. The Act thus draws a bright line at a particular moment in time, namely 

the date of commencement of civil or criminal proceedings.  It is only 

after that date that the Act does not apply and other laws must be 

resorted to.  Before that date, the Act offers the full protection of the 

statutory and constitutional provisions.  We deal with their scope below.   

 

39. In Ingledew, Ngcobo J pointed to the anomalies which would arise from 

a conclusion that after commencement of litigation, the matter should be 

regulated by the Rules of Court (this was before PAIA, creating that 

result, came into effect).  The anomalies are even greater if “pre-

litigation discovery” is seen as either the benchmark or the guideline for 

the entitlement to information under sec 50 of PAIA where litigation is 

contemplated. 
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40. The first anomaly flows from the fact that litigation, or resort to judicial 

remedies, is not the only way in which one exercises or protects one’s 

rights.29  There are numerous non-judicial ways in which rights are 

exercised and protected.  For example, contractual rights are exercised 

by terminating a contract; and welfare rights are exercised by applying 

for a welfare grant.  As Currie and De Waal point out, rights can be 

exercised and protected “by informal action before administrative 

bodies, in front of political forums and through the media.”30  This 

proposition has received judicial support in the case of Qozeleni31 where 

it was held, in respect of the sec 23 of the interim Constitution, that:   

 

“section 23 is therefore, in my view something more than a mere 
constitutional right to discovery, but is also a necessary adjunct to 
an open democratic society committed to the principles of 
openness and accountability. … Its application need therefore not 
be restricted to the exercise or protection of rights by way of 
litigation, but would extend also to non-judicial remedies aimed at 
the exercise or protection of such rights.’ 
 
 

41. Once this is accepted, it is difficult to understand why a person should 

be entitled to less information where litigation is contemplated, on the 

basis that they may obtain some information via subsequent discovery 

processes, whereas that same person could assert an entitlement to 

more information if litigation is not contemplated, or has not (yet) been 

                                                 
29 Currie and de Waal The Bill of Rights Handbook 2005 at p. 699 support this approach.  
30 Id 
31 Qozeleni v Minister of Law and Order 1994 (3) SA 625 (E) at 642E 
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decided upon.   This, we submit, would be both anomalous and counter-

intuitive.  

 

42. Two further anomalies arise from the fact that both PAIA and the 

Constitution envisage that information can be obtained from the State 

irrespective of whether it is required for the exercise or protection of any 

right. 

 

43. PAIA expressly provides in sec 11(3) that a requester’s right of access 

to information from a public body is, subject to the Act, not affected by 

the reasons the requester gives for the request, or the information 

officer’s belief as to the requester’s reasons.  A requester asked about 

his or her intentions for requesting information from a public body can 

simply refuse to answer that question, and insist on access to the 

information.  A person who requests information from a private body, 

however, must disclose how this is required for his or her rights.  If the 

SCA approach is followed, and the requester discloses that litigation is 

contemplated, there is a very material risk of refusal. 

 

44. The anomalies which flow from this are the following: 

 

44.1. Would-be litigants who request information from public bodies in 

order to institute litigation would be well advised either not to 
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disclose the reason why they want it, or to lie as to their reason.  

In this event, they could not be denied the information.  This is 

anomalous. 

 

44.2. Litigants would be able to assert their rights more effectively, and 

on wider grounds, against the public bodies than against private 

bodies.  However, as we submit below, the very purpose of sec 32 

of the Constitution and sec 50 of the Act is to enable parties to 

exercise and protect their rights.  This is therefore also an 

anomalous outcome.  There is no reason to consider that the 

Constitution and PAIA intended to give more effective assistance 

to enable those who want to exercise and protect their rights 

against public bodies, than those who wish to do so against 

private bodies. 
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E THE PROPER APPROACH TO INTERPRETATION OF S 50 OF PAIA  

 

45. The place to start when interpreting sec 50 of PAIA is by reference to 

the meaning and purpose of sec 32 of the Constitution, which is the 

supreme law.  It is the appropriate starting point in the interpretation of 

PAIA for a variety of reasons. 

 

46. First, sec 32(2) of the Constitution provides that national legislation must 

be enacted to give effect to sec 32(1).  Section 9 of PAIA makes it is the 

legislation enacted to give effect to sec 32(1).  

 

47. Chaskalson CJ and Ngcobo J said in New Clicks that the starting point 

of any inquiry into the meaning of an Act of Parliament which gives 

effect to a constitutional right, is the constitutional provision to which it 

gives effect.32  Once its meaning has been determined, the Act must be 

taken to bear the same meaning, because it is intended to give effect to 

the constitutional right, and because it will be in breach of the 

Constitution if it does not do so.  In this regard, it is significant that sec 

50(1)(a) of PAIA mirrors sec 23(1)(b) of the Constitution.   

 

                                                 
32  Minister of Health v New Clicks SA 2006 (2) SA 311 (CC) paras 100, 446 and 451 
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48. Secondly, sec 39(2) of the Constitution provides that, when a court 

interprets legislation, it “must promote the spirit, purport and objects of 

the bill of rights.”   

 

49. Thirdly, sec 2 of PAIA instructs us as to how to interpret PAIA.  It 

provides that, when we interpret a provision of PAIA, we must prefer 

any reasonable interpretation of the provision that is consistent with its 

objects (of which the first is to give effect to the constitutional right of 

access to information) over any alternative interpretation that is 

inconsistent with those objects.   

 

50. We therefore turn now to the meaning of the constitutional right.   At the 

outset we emphasise that this case is concerned only with the ‘first 

stage’ question as to the scope of the sec 32 right.  It is not concerned 

with the many circumstances in which the right may justifiably be 

limited.  PAIA sets out a range of grounds on which access may be 

refused.  We submit that the Court will be alert not to interpret the right 

narrowly simply because no ground of refusal authorised by PAIA has in 

this instance been raised.  

 

51. We submit that the Court should, as far as the language of sec 32 

permits, adopt a generous and purposive interpretation of the right that 
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gives people the full measure of its protections and that promotes the 

values of the Constitution.33  As held by this Court in S v Zuma:  

 

“[A supreme constitution requires] a generous interpretation … 
suitable to give to individuals the full measure of the 
fundamental rights and freedoms referred to …”  

 

52. To similar effect, this Court held in S v Mhlungu:34 

 

“A constitution is an organic instrument.  Although it is enacted 
in the form of a statute it is sui generis.  It must broadly, liberally 
and purposively be interpreted so as to avoid … ‘the austerity 
of tabulated legalism’ and so as to enable it to continue to play 
a creative and dynamic role in the expression and the 
achievement of the ideals and aspirations of the nation, in the 
articulation of the values bonding its people and in disciplining 
the government.” 

 
 
 

53. We submit that the language of the text of sec 32 readily permits of a 

generous interpretation.  

 

54. We submit that the purpose of the right of access to privately-held 

information provided in sec 32(1)(b) is two-fold:  

 

54.1. it is intended to ensure that people enjoy the full measure of 

constitutional and other rights afforded to them by law, i.e. to 

                                                 
33 S v Zuma 1995 (2) SA 642 (CC) para 14, 17;  S v Makwanyane 1995 (3) SA 391 (CC) para 9. 
34 S v Makwanyane para 8.  
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enable people to protect their rights and to promote a human 

rights culture and social justice. 35   

 

54.2. it is aimed at promoting accountability and openness of private 

bodies that wield power;  and 

 

Access to information in order to promote the achievement of rights 

 

55. Section 1 of the Constitution affirms that South Africa is founded on the 

values of human dignity, the achievement of equality and the 

advancement of human rights and freedoms and sec 7 affirms the bill of 

rights to be the cornerstone of democracy.  Section 8 confirms that 

rights bind not only the State but also, where applicable, private parties. 

 

56. The notion that transparency and access to information are essential in 

order to allow people to enjoy rights is now elementary to the legal 

system. For example, it is now trite that the right to a fair trial may be 

undermined if an accused person is refused access to the contents of 

the criminal docket.  It is also now well accepted that the right to just 

administrative action is predicated upon the furnishing of reasons for 

decisions.36  As Olivier JA said in Transnet v Goodman Brothers37: 

 

                                                 
35 See Currie and De Waal 695 
36 Section 33 of the Constitution and s. 5 of PAJA.  
37 Transnet Ltd v Goodman Brothers (Pty) Ltd 2001 (1) SA 853 (SCA) para 42 
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“The right to equal treatment pervades the whole field of 
administrative law, where the opportunity for nepotism and unfair 
discrimination lurks in every dark corner. How can such a right be 
protected other than by insisting that reasons be given for an 
adverse decision? It is cynical to say to an individual: you have a 
constitutional right to equal treatment, but you are not allowed to 
know whether you have been treated equally.” 

 

57. Section 32 asserts the basic proposition that access to information 

enables the realisation of rights.  It follows that the greater one’s access 

to information, the greater the prospect of realising rights.   

 

58. Research conducted by Professor Saras Jagwanth38 has revealed that 

“under international law, the inter-relationship between information and 

the realisation of fundamental rights is being increasingly recognised” 

and “it has been said that ‘freedom of information is … the touchstone of 

all the freedoms to which the United Nations is consecrated.” 39  

 

59. It is important to note that, as Jagwanth asserts, the right to freedom of 

information is especially important for purposes of promoting socio-

economic rights: 

 

“(Information that enables the protection and exercise of rights) 
is especially important in a country with high levels of illiteracy 
and poor levels of knowledge about rights.  In India, for 
example the access to information movement has been closely 
linked with the struggle for socio-economic upliftment: 

                                                 
38 ‘The right to information as a leverage right’ in The right to know, the right to live: access to 
information and socio-economic justice Calland and Tilley (eds) 2002 ODAC, p 5-6.  
39 With reference to GA res 59(1) of 14 December 1946 Yearbook of the United Nations 1946-7 
New York 1948. 
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‘Information on matters such as employment schemes, 
obtaining certificates for various purposes, recommendations 
for different types of loans, access to different poverty 
alleviation programmes, irrigation, drinking water, sanitation 
and education is a must for ordinary people …’ 

 

Access to information in order to promote accountability of private power 

 

60. Section 36 makes it clear that the fundamental values to be promoted 

are those of an “open and democratic society”. 

 

61. Accountability is a core value of the society which the Constitution 

seeks to achieve.  That value is most often articulated in relation to 

public power.  Section 32 of the Constitution (like for example sec 33) 

and PAIA recognise the importance of the phenomenon of public power, 

which must also be exercised in accordance with constitutional values.  

The preamble of PAIA proclaims that:  

 

 “the system of government in South Africa before 27 April 1994 
resulted in a secretive and unresponsive culture in public and 
private bodies which often led to an abuse of power and human 
rights violations.”   

 

62. The purpose of PAIA as expressed in its preamble is to: 

 

“to foster a culture of transparency and accountability in public 
and private bodies by giving effect to the right of access to 
information”  
 
and  
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“actively promote a society in which the people of South Africa 
have effective access to information to enable them to more 
fully exercise and protect all of their rights.” 
 

63. The following dictum in SA Metal & Machinery Co40 is apposite:  

 

“The Act does away with the ‘secretive and irresponsible 
culture in public and private bodies’ that often existed before 27 
April 1994 and often led to an abuse of power and human rights 
violations and to give effect to the right of access to information 
as a constitutional right having horizontal application”  
 
 
“The principal objective of the Act is disclosure of information 
and not secrecy. The Act should therefore be interpreted to 
promote this purpose”.  

 

64. We submit that for these reasons, the empowering provisions of PAIA 

are to be interpreted in a generous and not a parsimonious fashion.  

PAIA contains within it ample provision to prevent abuse of the rights 

which it creates, for example through an invasion of privacy, by creating 

ample grounds for refusal of access to records of both public bodies 

(Chapter 4 of Part 2) and private bodies (Chapter 4 of Part 3). 

 

 

                                                 
40 SA Metal & Machinery Co (Pty) Ltd v Transnet Ltd [2003] 1 All SA 335 (W) 
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F.  THE MEANING OF ‘REQUIRED FOR THE PROTECTION AND 

EXERCISE OF RIGHTS’ 

 

65. If the above approach is adopted, the words “required for the protection 

and exercise of rights” must be interpreted so as to enable access to 

such information as will enhance and promote the exercise and 

protection of rights.  

 

66. ODAC accepts that the test should be that the information should be 

‘reasonably required’, because what this asserts quite simply is that the 

information must not simply be desired subjectively, but that there is an 

objective and rational basis for seeking the information.  

 

67. However, to impose a requirement that there be a “substantial 

advantage” is to set the test too high.  Rather, we submit that a litigant 

must simply show that there is a “sufficient connection” between the 

request for a record and the exercise or protection of a right.  

 

68. The case of Guerra v Italy41 illustrates the point.  In that case the 

European Court of Human Rights held that it was a violation of the 

applicants’ rights under Article 8 of the ECHR for Italy not to provide 

information which would have allowed an assessment of the risks of 

                                                 
41 Guerra v Italy 26 Eur HR Rep 357 
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living in close proximity to a chemical plant.  (Article 8 protects the right 

to privacy and family life.)42  

 

69. In this regard it needs to be borne in mind that a requester is seeking 

access to information that is not currently possessed.  As a result, a 

requester will not usually know its contents and accordingly cannot be 

expected to demonstrate a link between the record and rights with any 

degree of detail or precision.43  

 

70. Insofar as this case concerns the question whether information is 

“required” for purposes of instituting legal proceedings, ODAC 

respectfully supports the reasoning of Cameron JA regarding the 

importance of facilitating the early settlement of disputes and the 

avoidance of legal proceedings where possible.   

 

71. It is also bears emphasis that litigants are tied to their pleadings.  

Discovery is only required when a document is “relevant” to the issues 

as defined in those pleadings.  Accordingly, the manner in which 

pleadings are framed at the outset will determine whether a record must 

ultimately be discovered. 

 

                                                 
42 See too McGinley and Egan v United Kingdom 27 Eur H R Rep 1) and Jane Doe v  Board of 
Commissioners of Police for the Municipality of Metropolitan Toronto (1998), 49 OR (3d) 487 
(GD). 
43 Currie and De Waal at p. 697.  
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72. It will therefore often be cold comfort to a litigant to know that if 

summons is issued without access to the information which is desired, 

and relevant information later emerges from the documents which have 

been discovered, the pleadings can be appropriately amended.  Those 

documents will not be discovered at all unless they are relevant to the 

pleadings, which ex hypothesi have had to be drawn without knowledge 

of their existence or contents. 

 

73. The mere fact that a party may be able to frame a case based (for 

example) on negligence on information already to hand, does not mean 

that the party is able to do so in a manner that enables him or her to 

realise his or her rights effectively.  We submit that the only way to 

ensure that this purpose is served is to require disclosure of information 

with a “sufficient connection” to the exercise or protection of any right.  

 

 

GEOFF BUDLENDER 

 

SUSANNAH COWEN 

 

Counsel for the amicus curiae 

 

Chambers, Cape Town      2 August 2007 
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ANNEXURE: 
 
 
A NOTE ON FOREIGN AND INTERNATIONAL LAW 
 
 

1. In ODAC’s application for admission as amicus curiae, it was indicated 

that ODAC would investigate foreign and international law in respect of 

the issues raised in this application.  

 

2. In view of the short time available to prepare its submissions, we have 

only been able to commence this work. We have had to rely heavily on 

secondary material, and have not had sufficient time independently to 

verify the claims made, especially when reference is made to certain 

foreign case law.   

 

3. However, in order to assist the Court we have set out our findings 

insofar as we are able.  Before the hearing of this matter we will attempt 

to investigate the matter more fully. 

 

4. This exercise has been conducted because, as is now well established, 

both foreign and international law may assist the Court in interpreting 

both section 32 of the bill of rights and section 50 of PAIA in view of the 

provisions of section 39 of the Constitution.   

 

5. We consider the material under the following heads:  
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5.1. International and foreign human rights standards 

 

5.2. The relationship between access to information legislation and 

discovery processes 

 

5.3. Pre-litigation discovery procedures 

 

International and foreign human rights standards

 

6. In the first certification judgment, this Court commented that ‘freedom of 

information is not a ‘universally accepted fundamental human right.’44  In 

Clutcho v Davis, the SCA said that ‘in extending the fundamental right of 

access to information to records held by private bodies the Constitution 

and the statute have taken a step unmatched in human rights 

jurisprudence.’45 

 

7. Although it is correct that freedom of information is not universally 

recognised as a discrete and independent right, this does not mean that 

other jurisdictions do not accept that people may have a right of access 

to information, nor indeed a right that is not regarded as fundamental. 

Indeed, the contrary appears to be the case.  Moreover it would seem 

                                                 
44 In re Certification of the Constitution of the RSA, 1996 1996(4) SA 744 (CC) at para 85 
45 2005(3) SA 486 (SCA) the SCA at para 10 
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that the Supreme Court of Appeal stated the case too strongly when 

saying that South Africa has taken a step unmatched in human rights 

jurisprudence when affording access to information to records held by 

private bodies.   

 

The right to information 

 

8. In the current day, the right to freedom of information can be regarded 

as a wisely recognised human right.  There is a massive global trend 

towards recognition of this right.46  This has been expressed both by a 

‘veritable wave of freedom of information laws sweeping the globe’, its 

express recognition in modern Constitutions and by authoritative 

recognition of the principle by international bodies responsible for 

promoting and protecting human rights. 47 

 

9. Within the United Nations, freedom of information was recognised as a 

fundamental right as early as 1946.  During its first session the UN 

General Assembly adopted Resolution 59(1) which stated: “Freedom of 

information is a fundamental human right and … the touchstone of all 

the freedoms to which the UN is consecrated.’48 

 

                                                 
46 Introduction to Mendel T Freedom of Information :  a comparative legal survey Unesco 2003 
47 Mendel supra Introduction and Chapter 1 
48 Cited in Mendel supra p. 1 
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10. Historically, freedom of information has not been set out separately but 

as part of the fundamental right of freedom of expression, which 

includes the right to seek, receive and impart information and in certain 

cases as being embraced by other right to which the information relates.    

 

11. This finds expression in various international instruments.  In this 

regard, see:  

 

11.1. Article 19 of the Universal Declaration of Human Rights which binds 

states as a matter of international customary law;49 

 

11.2. Article 19 of the International Covenant on Civil and Political Rights, 

ratified by some 149 States;50 

 

11.3. Article 13 of the American Convention on Human Rights adopted at 

San Jose in 1969 and which entered into force in July 1978;51 

 

                                                 
49 Everyone has the right to freedom of opinion and expression; this right includes freedom to hold opinions 
without interference and to seek, receive and impart information and ideas through any media and 
regardless of frontiers. 
50 In similar terms to the UDHR 
51 The right has been explained by the Inter American Court of Human Rights in Compulsory Membership 
in an Association Prescribed by Law for the Practice of Journalism  Advisory opinion OC-5/85, 13 
November 1985, para. 30 as establishing “that those to whom the Convention applies not only have the 
right and freedom to express their own thoughts but also the right and freedom to seek, receive and impart 
information and ideas of all kinds. … [Freedom of expression] requires, on the one hand, that no one be 
arbitrarily limited or impeded in expressing his own thoughts.  In that sense, it is aright that belongs to each 
individual.  Its second aspects, on the other hand, implies a collective right to receive any information 
whatsoever and to have access to the thoughts expressed by others.”.  The decision is referred to in Mendel 
supra , p. 6.   The Court also stated: “ For the average citizen it is just as important to know the opinions of 
others or to have access to information generally as is the very right to impart his own opinion.” 
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11.4. Principles 3 and 4 of the Inter-American Declaration of Principles of 

Freedom of Expression approved by the Inter-American 

Commission on Human Rights in October 2000;52  

 

11.5. Article 10 of the European Convention for the Protection of Human 

Rights and Fundamental Freedoms;53 

 

11.6. Article IV of the Declaration of Principles on Freedom of Expression 

in Africa.54   

 

12. As referred to above, the European Convention only protects the right to 

receive and impart information, rather than the right to seek information.  

It accordingly comes as little surprise that the European Court of Human 

Rights has not been enthusiastic about reading the freedom of 

expression guarantee as including a right to access information.  

However, what is significant is that the Court has upheld claims for 

access to information on the basis that a failure to provide such access 

may infringe an independent right, such as the right to private or family 

                                                 
52 Principle 4 provides:  “Access to information held by the state is a fundamental right of every individual.  
States have obligations to guarantee the full exercise of this right.  This principle allows only exceptional 
limitations that must be previously established by law in case of a real and imminent danger that threatens 
national security in democratic societies.”  Referred to in Mendel supra, p. 8.  
53 The right to information is limited to a right to ‘receive and impart’ information rather than to ‘seek it”; 
Cf Article 19 of the UDHR and International Covenant on Civil and Political Rights.  
54 Adopted by the African Commission on Human and People’s Rights in October 2002 at is 32nd session.  
Article IV expressly deals with “freedom of information”, recognizes the public bodies hold information as 
custodians of the public good and that the right of information shall be guaranteed both in respect of public 
bodies and private bodies insofar as this is necessary for the exercise or protection of any right.  
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life.55  See for example Leander v Sweden 9 EHRR 433 (failure to 

provide information underlying a dismissal interferes with a right to 

respect for private life); Gaskin v United Kingdom 12 EHRR 36 (right to 

receive information about childhood and early development), Guerra 

and Ors v Italy (Application No 14967/89) (failure to provide information 

about risks of environmental harm a breach of privacy rights) and 

McGinley and Egan v United Kingdom (Application Nos 21825/93 and 

23414/94).  

 

13. Mendel also points out that India56 (as well as Japan and South Korea) 

have sourced a right of information in the rights to freedom of 

expression.57  In addition, modern Constitutions tend to include access 

to information as a right.  Countries referred to include Bulgaria (Article 

41), Estonia (Article 44), Hungary (Article 61(1), Lithuania (Article 25(5), 

Malawi (Article 37), Moldovia (Article 34), the Philippines (Article III (7)), 

Poland (Article 61), Romania (Article 34), the Philippines (Article II(7)), 

Poland (Article 61), Romania (Article 31), the Russian Federation 

(Article 24(2)), South Africa and Thailand (Section 58).  

 

14. Accordingly we submit that it can be asserted that internationally the 

right of access to information is (increasingly being) recognised as a 

fundamental right.  

                                                 
55 This material and the case law is drawn from Mendel supra p. 11 et seq. 
56 Reference is made to SP Gupta v President of India [1982] AIR (SC) 149 at p. 234.  
57 These are taken from Mendel supra  p. 17 



 45

 

Access to privately held information 

 

15. As Mendel point out, the right of access to information is usually a right 

of access to government or public information.  Indeed he concludes 

that:  

 

‘South Africa is unique among the countries surveyed and, to the 
best of the authors knowledge, in the world, in placing private 
bodies, defined as commercial entities, under an obligation to 
disclose information needed for the exercise or protection of any 
right.  Private bodies hold a wealth of information which should be 
accessible in the public interest.’58

 
 
 

16. However, he also points out the following:  

 

16.1. Article IV of the Declaration of Principles on Freedom of Expression 

in Africa contemplates that information in private hands should be 

accessible for purposes of protecting rights.59   

 

16.2. Various countries define the scope of access to ‘public information’ 

far more broadly than the South African Constitution or PAIA.  So it 

is not uncommon for countries to recognise a right of access to 

                                                 
58 Supra, p. 126 
59 Adopted by the African Commission on Human and People’s Rights in October 2002 at is 32nd session.  
Article IV expressly deals with “freedom of information”, recognizes the public bodies hold information as 
custodians of the public good and that the right of information shall be guaranteed both in respect of public 
bodies and private bodies insofar as this is necessary for the exercise or protection of any right.  
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information that encroaches into the realm contemplated by the 

South African right of access to privately held information.  Ready 

examples include the United Kingdom, India and Bulgaria.  

 

16.2.1. In India, the right of access to information is protected both 

constitutionally60 and in statute61.  Information can be obtained 

from ‘public authorities’ under the Act.  These are defined as 

any body established under the Constitution or by any law, as 

well as any body ‘owned, controlled or substantially funded by 

funds provided directly or indirectly’ by government.   This 

includes non-governmental organisations that receive 

substantial government funds.62 

 

16.2.2. In the United Kingdom the protection is afforded under the 

Freedom of Information Act which affords access to information 

from designated public authorities and which provides that the 

Secretary of State may designate bodies as such if they 

‘exercise functions of a public nature.’  The Act includes 

publicly-owned corporations within its reach.  

 

                                                 
60 Mendel explains, supra at p. 43, that official recognition of the right to information in India finds its 
genesis in Supreme Court decisions holding that it is included in the constitutional guarantees of freedom 
of speech and expression and refers to Indian Express Newspapers (Bombay) Pvt. Ltd v India (1985) 1 
SCC 641 
61 In the Freedom of Information Act 2005. 
62 See Your guide to using the right to information Act 2005 
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16.2.3. In Bulgaria, like India, the right is protected constitutionally and 

by statute.  Not only state bodies are subject to its strictures, 

but also legal entities that are funded from state monies.  

 

Relationship between access to information and discovery processes 

 

17. Despite perusal of various access to information laws we have been 

unable to find others which have a provision that is comparable to 

section 7 of PAIA, in other words which limits their purview to before 

litigation has commenced.  We would tentatively suggest that a 

comparative survey may reveal that discovery rights and rights held 

constitutionally or under access to information laws operate 

independently in other jurisdictions. 

 

18. The issue has been considered in the United States.  Adler and 

Hammitt63 – after considering case law64 – conclude that the Freedom 

of Information Act ‘can be and has been profitably used for discovery of 

government documents for use in both administrative and court 

proceedings’, that the Act and discovery provide ‘independent schemes 

for obtaining federal agency documents.’  Thus there is no requirement 

in the Act that a plaintiff must first exhaust discovery processes nor that 

an exemption in the Act provides a defence to a claim for discovery.  

                                                 
63 Hammitt, Sobel and Zaid (eds) Litigation under the Federal Open Government Laws 2002 EPIC 
Publications, Chapter 20. 
64 The case law referred to includes NLRB v Sears, Roebuck & Co 421 US 132, 143 n. 10 (1975).  
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They say ‘(i)n general, FOIA rights are unaffected by the requester’s 

involvement in other litigation; an individual may therefore obtain under 

FOIA information that may be useful in non-FOIA litigation, even when 

the documents sought could not be obtained through discovery.’65 

 

Pre-litigation discovery procedures 

 

19. Finally, we point out that relevant foreign law is not only to be sourced 

by considering the scope of rights of access to information, but also by 

considering whether comparable systems afford any rights of “pre-

litigation discovery”, or early and generous discovery processes.  In this 

regard we refer to Cameron JA’s judgment in Van Wyk, at para 46.   

 

20. Cameron JA draws attention to the English Supreme Court Act of 1981 

which permits pre-action disclosure where there is a real prospect, in 

principle, that this will be fair to the parties if litigation is commenced, or 

of assisting them to avoid litigation, or to avoid costs in any event.   

Cameron JA refers in fn 7 to the decision of Black v Sumitomo 

Corporation [2001] EWCA Civ 1819 (2002) 1 WLR 1562 (CA).  

 

 

                                                 
65 Citing North v Walsh, 881 F. 2d 1088, 1099 (DC Cir 1989) 
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