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INTRODUCTION 
 
 
1. The structure of the argument on behalf of the Third Respondent is 

as follows: 

 

1.1. First, we analyse the statutory framework contained in the 

Act and the Exchange Control Regulations, and the proper 

construction of the Regulations. 

 

1.2. We then identify the nature of the constitutional attack by 

the Applicants. 

 

1.3. We address what we submit are two fundamental fallacies 

in the Applicants’ arguments.  These show, we submit, that 

the Applicants’ attack is fundamentally misdirected. 

 

1.4. We submit that the second of those fallacies is illustrated by 

the remedy which the Applicants seek.  We submit further 

that even on the Applicants’ own papers, no case has been 

made for such a remedy. 

 

1.5. We then analyse each of the grounds of alleged 

constitutional inconsistency and submit that in any event, 

the Applicants’ case with regard to each of those grounds 

must fail. 
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1.6. We conclude with a section on remedy. 

 

2. The Third and Fourth Respondents identify themselves with the 

position taken by the First and Second Respondents with regard to 

whether this application raises a constitutional question, and the 

application for leave to appeal. 
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PART 1 

THE STATUTORY FRAMEWORK 

 

The Legislative framework for the Regulations 

 

3. Section 9 (1) of the Act confers wide powers on the Governor-

General with regard to the making of regulations.  The validity of that 

section, and therefore of the powers which it confers on the 

Governor-General, is not challenged in these proceedings.  The 

Applicants similarly do not dispute that when the Governor-General 

made the Regulations, he acted within the powers so conferred upon 

him.  From this it follows that it is not in dispute that the Regulations 

were valid in the pre-Constitutional era.  

 

4. The Regulations are therefore a law which was in force immediately 

before the commencement of the interim Constitution.  Section 229 

of the interim Constitution therefore applied to the Regulations: 

 

“Subject to this Constitution, all laws which immediately 

before the  commencement of this Constitution were in 

force . . . shall continue in force . . ., subject to any 

repeal or amendment of such laws by a competent 

authority.” 
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5. The Regulations were therefore also a law which was in force when 

the 1996 Constitution took effect.  Item 2(1) of  Schedule 6 of that 

Constitution provides in this regard: 

 

“(1) All law that was in force when the new Constitution 

took effect, continues in force, subject to- 

 (a) any amendment or repeal; and 

 (b) consistency with the new Constitution.”. 

 

6. It follows that as the Governor-General duly exercised powers which 

had been validly conferred on him when he made the Regulations, 

they continue in force. 

 

7. That is however subject to an important qualification: 

 

“No perpetuated law is immune to subsequent 

nullification once it violates a fundamental right 

entrenched in chap 3, the dominant part.  It remains 

open to attack on those grounds notwithstanding its 

preservation by s 229, the subordinate one.  Indeed we 

have already struck down a number of preserved laws 

on that very score.  Others may lend themselves to 

constitutional challenges that lie outside chap 3.  No 

extra challenge occurs to me at present.  But I shall 
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assume, without deciding, that some are duly 

cognisable.”1

 

8. Subject to that qualification, the Regulations remained in force after 

the commencement of the interim Constitution and the 1996 

Constitution.  We return in due course to this subject, under the topic 

of ‘The Separation of Powers’. 

 

The Content of the Regulations 

 

9. Regulation 2(1) provides that no person other than an authorised 

dealer may buy foreign currency from a person who is not an 

authorised dealer. 

 

10. Regulation 3(1) provides that subject to any exemption granted by 

Treasury or any authorised person, no person may take any foreign 

currency from the Republic. 

 

11. Regulation 22 provides that contravention of these regulations is an 

offence.  It provides further that a person convicted of contravening 

the regulations is liable to a fine not exceeding R250 000 and/or 

imprisonment not exceeding five years.  Where the offence relates to 

foreign currency, the maximum fine is whichever is the greater of 

R250 000 or a sum equal to the value of the foreign currency. 

                                                           
1 Ynuico Ltd v Minister of Trade and Industry and others 1996 (3) SA 989 (CC) at [8] 
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12. Regulation 3(3) provides that an appropriate officer may require a 

person who is about to leave the Republic to make a declaration and 

produce any foreign currency which he or she has with him or her, 

and search any such person for the purpose of ascertaining whether 

he or she has with any foreign currency with him or her.  The officer 

may seize any foreign currency produced by or found upon such a 

person, unless 

 

12.1. the officer is satisfied that the person concerned is exempt 

from the prohibition imposed by regulation 3(1);  or 

 

12.2. the person produces a certificate granted by Treasury which 

shows that the exportation of foreign currency does not 

involve a contravention of regulation 3(1).2 

 

13. Regulation 3(5) provides that all foreign currency seized under 

regulation 3(3) shall be forfeited for the benefit of the National 

Revenue Fund.  This is subject to the proviso that the Treasury may 

direct that any foreign currency so seized be refunded or returned, in 

whole or in part, to the person from whom it was taken. 

 

14. We draw attention, at the outset, to two key features of the 

Regulations. 

                                                           
2 For example, a certificate showing that the foreign currency was provided by an authorised 
dealer (a dealer authorised by Treasury). 



 9

 

15. First, there is a clear distinction in the Regulations between two 

different situations, and their consequences: 

 

15.1. A person who buys foreign exchange from a person other 

than an authorised dealer, or who takes foreign currency 

from the Republic without the necessary permission, 

commits a criminal offence.  The consequence is, in the 

event of conviction, the imposition by the court of a 

sentence of imprisonment and/or a fine. 

 

15.2. A person who is about to leave the Republic, and who has 

foreign currency in his or her possession without the 

necessary authority, is in possession of something which he 

or she may not possess.  It is not a criminal offence.  The 

consequence is forfeiture of the currency, unless Treasury 

directs otherwise. 

 

16. Secondly, forfeiture follows automatically upon seizure of foreign 

currency under Regulation 3(3), but Treasury may direct that part or 

all of the money be refunded or repaid.  As the full bench in the Cape 

Provincial Division pointed out in the Van der Merwe case, the 

forfeiture is not complete until Treasury has exercised its discretion 

in this regard:  the proviso to the Regulation refers to foreign 
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currency ‘so seized’, not ‘so forfeited’.3  From an analytical point of 

view, the forfeiture may be regarded as inchoate until Treasury has 

exercised its discretion.  However, if Treasury does not decide that 

the foreign currency should be refunded, the forfeiture takes place as 

a matter of law.  Treasury does not decide whether to declare the 

foreign currency forfeit – the legislation declares the foreign currency 

forfeit, and Treasury decides whether to mitigate that consequence, 

either in whole or in part. 

                                                           
3 G W van der Merwe and another v Inspector Nel and others CPD case no A481/05, 
judgment delivered 24 February 2006, at [20] – [22] 
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PART TWO 

THE APPLICANTS’ ATTACK 

 

17. In their founding papers, the Applicants sought an order reviewing 

and setting aside the Regulation 3(5) decision by the representative 

of Treasury not to refund the foreign currency.  This order was 

sought on a range of judicial review grounds.  After the record had 

been furnished, the Applicants amended their notice of motion, to 

seek ‘in the alternative and in addition’, an order declaring 

Regulation 3(5) inconsistent with the Constitution and invalid.4 

 

18. It seems, from the heads of argument filed on behalf of the 

Applicants, that they no longer persist in their application for an order 

reviewing and setting aside the decision of the Treasury 

representative, as no argument is addressed in this regard.  It is 

submitted that in any event, no case at all has been made out for this 

relief. 

 

19. The question is therefore whether Regulation 3(5) is inconsistent 

with the Constitution on the grounds alleged by the Applicants, 

namely that: 

 

19.1. it is in conflict with the reservation of judicial functions to the 

courts in terms of the Constitutional separation of powers; 

                                                           
4 Vol 1 p 94 para 3 
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19.2. it permits the arbitrary deprivation of property, in conflict 

with section 25 (1) of the Constitution;  

 

19.3. it is inconsistent with the right of access to court under 

section 34 of the Constitution. 

 

19.4. it does not provide guidance as to the exercise by Treasury 

of its discretion. 

 

20. It is important to appreciate, at the outset, that the Applicants’ attack 

is on the power which is given to the Treasury (exercised by the 

Fourth Respondent in this instance) to direct that part or all of the 

foreign currency be repaid or refunded to the person from whom it 

was seized. 

 

21. This appears clearly from the Applicants’ supplementary funding 

affidavit, in which the constitutional attack was made.5  Paragraphs 

16 to 18 set out the case which the Applicants have sought to make, 

and which the Respondents have come to Court to meet.  We 

reproduce them in full, because of their central significance to the 

case: 

 

                                                           
5 Volume 1, pages 102 – 103.   
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16. Regulation 3(5) allows for a penalty to be imposed 

without providing the subject of the penalty any 

recourse to a Court of law prior to the imposition of 

the penalty.   

 

17. This offends, not only the right to a fair trial 

guaranteed under section 35 of the Constitution, 

but also the rights in section 25 of the Constitution 

that no law permits arbitrary deprivation of 

property.  

 

18. Regulation 3(5) does not provide the decision-

maker with any guidelines as to how, when and to 

what extent forfeiture of seized currency should be 

ordered.  This failure falls foul of the rule of law 

and is accordingly unconstitutional.”  [Emphasis 

added] 

 

22. Similarly, in paragraph 36 of the Applicants’ submissions, the 

constitutional questions in this case are stated to be the following: 

 

36. It is submitted that this case involves the constitutionality of 

regulation 3(5) because of two fundamental defects in 

respect thereof: 
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36.1 First: the fourth respondent, an official in the employ 

of the third respondent, is permitted by regulation 3(5) 

to forfeit and thus punish, without any judicial 

oversight, an individual who has had his or her money 

seized in terms of the Exchange Control Regulations. 

 

36.2 Second: the fourth respondent, an official in the 

employ of the third respondent, is permitted by 

regulation 3(5) to forfeit and thus punish an individual 

whose money has been seized in terms of the Exchange 

Control Regulations where such Regulations provide 

no or little guidance as to the appropriate exercise of 

such a punitive discretion. 

 

23. The Applicants’ attack was therefore initially on the decision not to 

refund, and is now on the constitutionality of the provision which 

creates that power and discretion. 
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PART 3 

TWO FUNDAMENTAL FALLACIES, WHICH LEAD TO A MISDIRECTED 

ATTACK 

 

24. We submit that there are two fundamental fallacies in the Applicants’ 

arguments.  These fallacies permeate the submissions which are 

made on their behalf in relation to the alleged inconsistency with the 

Constitution, and are the founding premises of the Applicants’ 

contentions.  We therefore address them here. 

 

25. These fallacies are the following: 

 

25.1. The Applicants found their case on the basis that an 

administrative decision was made by Treasury that the 

foreign currency found in the possession of the First 

Applicant would be forfeited.  

 

25.2. The Applicants repeatedly characterize the forfeiture as a 

penalty or as part of a “sentence”. 

 

26. We submit below that neither of these premises is correct.  The 

result of the first fallacy is that the Applicants’ attack is fundamentally 

misdirected. 
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THE FIRST FALLACY:  AN ADMINISTRATIVE DECISION THAT THE 

FOREIGN CURRENCY WILL BE FORFEITED 

 

27. The premise that Treasury made a decision that the foreign currency 

would be forfeited, underpins each one of the arguments of the 

Applicants - particularly with regard to the question of the separation 

of powers, but also with regard to access to court and deprivation of 

property.  

 

28. That premise is, however, quite wrong.  Regulation 3(5) states that 

foreign exchange which has been seized under Regulation 3(3) 

“shall be forfeited for the benefit of the National Revenue Fund.”  

This is subject to the proviso that the Treasury may mitigate the 

consequences of the regulation, by directing that the foreign 

currency (or part of it) be refunded or returned to the person from 

whom it was seized.   

 

29. The forfeiture takes place as a matter of law.  The forfeiture of the 

foreign currency is caused by the existence of an objective act – the 

seizure in terms of Regulation 3(1) – and the operation of law. 

 

30. A similar sort of provision was contained in Section 72 of the 

Education Affairs Act (House of Assembly) 70 of 1988, and is now 

contained in Section 14(1) of the Employment of Educators Act 76 of 

1998. 
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31. Section 72 of the Education Affairs Act (House of Assembly) 

provided that a person: 

 

“… Employed in a permanent capacity at a departmental 

institution and who –  

 

(a) is absent from his service for a period of 30 consecutive 

days without the consent of the Head of Education …  

 

shall, unless the Minister directs otherwise, be deemed to have 

been discharged on account of misconduct.” 

 

32. In the Louw case,6 Van Heerden JA held as follows: 

 

“Die beskouingsbepaling tree in werking indien 'n persoon soos 

die respondent (i) sonder die toestemming van 'die 

Onderwyshoof' (ii) vir 'n tydperk van meer as 30 opeenvolgende 

dae van sy diens afwesig is. Of hierdie vereistes bevredig is, is 

objektief vasstelbaar. Indien 'n persoon sou aanvoer dat hy 

byvoorbeeld wel die nodige toestemming gehad het, en dit 

                                                           
6 Minister van Onderwys en Kultuur v Louw 1995 (4) SA 383 (A) at 388 G-H.  In the Phenithi 
case, to which we refer below, Mpati DP translated this as follows:   “The deeming provision 
[of s 72(1)] comes into operation if a person in the position of the respondent (i) is without the 
consent of the ‘Head of Education’ (ii) is absent from his service for more than 30 consecutive 
days.  Whether these requirements have been satisfied is objectively determinable.  Should a 
person allege, for example, that he had the necessary consent and that allegation is disputed, 
the factual dispute is justiciable by a court of law.  There is then no question of a review of an 
administrative decision.  Indeed, the coming into operation of the deeming provision is not 
dependant upon a decision.” 
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betwis word, is die feitelike dispuut deur 'n hof beregbaar. Daar 

is dan geen sprake van 'n hersiening van 'n administratiewe 

besluit nie.  Trouens, die al of nie inwerkingtreding van die 

beskouingsbepaling is nie van enige besluit afhanklik nie.” 

 

33. In the Phenithi case,7 the Supreme Court of Appeal dealt with the 

virtually identical provision contained in Section 14(1) of the 

Employment of Educators Act 76 of 1998, which provided as follows: 

 

“An educator appointed in a permanent capacity who-  

 

(b) is absent from work for a period exceeding 14 

consecutive days without permission of the Employer; … 

 

shall, unless the Employer directs otherwise, be deemed 

to have been discharged from service on account of 

misconduct, in circumstances where –  

 

(i) paragraph (a) or (b) is applicable, with effect from 

the day following immediately after the last day on 

which the educator was present at work…” 

 

34. In Phenithi, Mpati DP referred to Louw’s case, and pointed out that 

the Court had there held that where the employee is informed in a 

                                                                                                                                                                      
 
7 Phenithi v Minister of Education and Others 2006 (11) BCLR 1314 (SCA). 
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letter of discharge that he/she has been discharged in terms of 

Section 72(1) [and in Phenithi’s case, Section 14(1)(a)], it is not the 

consequence of a discretionary decision, but merely the notification 

of a result which occurred by operation of law.8  The Court pointed 

out further that if the educator concerned were to allege that he or 

she had the necessary consent to be absent from work and that 

allegation is disputed, that factual dispute would be justiciable by a 

Court of law.  Similarly, if the employer were requested to “direct 

otherwise” and refused to do so, his or her decision in that regard 

would be reviewable.9 

 

35. We submit that the structure of Regulation 3(5) is the same:  There is 

a consequence which follows upon the existence of an objectively 

determinable state of affairs, coupled with an administrative 

discretion to reverse or mitigate that consequence.  If the person 

affected denies the existence of the relevant facts, that dispute is 

justiciable.  If the official effuses to exercises her discretion in favour 

of the person affected, then that decision is reviewable in the 

ordinary manner.  

 

                                                           
8 At [9].  
9 At [27]. 
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The attack on the power vested in Treasury is therefore fundamentally 

misdirected 

 

36. Applicants’ attack on the basis that the Regulation impermissibly 

authorizes a “decision” by Treasury that the foreign currency be 

forfeited is therefore entirely misdirected.  This is so for precisely the 

same reasons as why the attack on a decision to dismiss was 

misdirected in the Louw and Phenithi cases. 

 

37. We submit that if there is a valid ground of attack – and we submit 

that in any event there is not – then the attack has to be on that part 

of the Regulation which stipulates that foreign currency which has 

been seized under Regulation 3(3) “shall be forfeited for the benefit 

of the National Revenue Fund”.  It is that which causes the forfeiture, 

not the discretion which is afforded to Treasury to mitigate its impact.   

 

38. If the power vested in Treasury is on some or other basis 

inconsistent with the Constitution and invalid, and is struck out, that 

does not address the alleged problem.  On the contrary, it 

aggravates the problem, because there is then an automatic 

forfeiture clause without any provision for mitigation in appropriate 

cases.  
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39. The attack of the Applicants is therefore fundamentally misdirected, 

because it is directed not at the provision which causes the forfeiture, 

but at the ameliorative provision.  

 

40. If the attack had been on the actual forfeiture provision, there would 

have been the need to debate the constitutional legitimacy of 

mandatory forfeiture created by the operation of law.  That would 

raise a different set of questions.  The existence of a provision 

allowing for the forfeiture to be mitigated by the exercise of an 

administrative discretion, would be a relevant factor in consideration 

of the constitutional legitimacy of statutory mandatory forfeiture.  

Those questions do not arise in this matter, as that is not the attack 

which has been made by the Applicants. 

 

41. At the risk of repeating the point:  Regulation 3(5) therefore does not 

“allow for a penalty to be imposed” by Treasury.  Even assuming that 

it is properly construed as a penalty, what Regulation 3(5) does is 

stipulate the “penalty” to be imposed, and then give the Treasury the 

power to direct that this legal consequence of the seizure of the 

foreign currency be mitigated in part or in full.  
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THE SECOND FALLACY:  FORFEITURE AS PENALTY 

 

42. The second false premise is that the forfeiture of the foreign currency 

is, or is primarily, a penalty.  This is not so.   

 

43. The primary reason for the forfeiture is that the person concerned 

may not lawfully possess the foreign currency in question.  Foreign 

currency may only be obtained from an authorized dealer for a 

specified purpose, and when that purpose no longer pertains, it must 

be sold to an authorised dealer.  A person in the position of the First 

Applicant, who does not have the permission of Treasury (or an 

exemption) allowing him to possess the foreign currency, is not 

entitled to possess it. 

 

44. The forfeiture is akin to provisions for forfeiture of other property 

which the person concerned may not possess, for example, drugs or 

unlicensed firearms. 

 

45. It is of course true that the forfeiture will have a punitive effect.  It is 

presumably for this reason that Treasury is given the power to 

mitigate that effect, by directing that the foreign currency be returned 

or refunded to the person who unlawfully possessed it, in whole or in 

part.  But absent such a decision, which would necessarily imply a 

decision by Treasury to permit the person concerned to possess the 

foreign currency, it is as a matter of law inevitable that the property 
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concerned would have to be forfeited:  it is a logical consequence of 

unlawful possession of property, that the possession must be 

terminated.  Continued possession would be contrary to law.  

 

46. Clearly, the Treasury official who has to consider whether part or all 

of the foreign currency should be returned or refunded must have 

regard to the punitive consequences of the forfeiture.  That must be 

a factor which must weigh with the official concerned.  But the 

forfeiture remains essentially non-punitive in its primary purpose and 

nature.  The primarily punitive measures are contained in those 

provisions of the Regulations which create offences in relation to 

foreign currency, and which provide for penalties on conviction by a 

court. 
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PART 4: 

THE REMEDY WHICH IS SOUGHT ILLUSTRATES THE SECOND 

FALLACY, AND IS WITHOUT FOUNDATION 

 

47. We submit that the remedy which the Applicant now seeks, 

illustrates the second of the false premises on which the application 

was based.  

 

48. The Applicant initially sought an order inter alia “ordering the Third 

Respondent to return to the Applicants the foreign currency seized 

on or about 18 June 2004 from the First Applicant at Johannesburg 

International Airport.”10 

 

49. It seems that the Applicants must have realized that this relief was 

not competent, as it required a court to order that the Applicants be 

placed in possession of something which they could not lawfully 

possess.  In the amended Notice of Motion,11 the Applicants 

therefore abandoned the prayer for the return of the currency.   

 

50. During the course of the hearing in the Court a quo, however, the 

Applicants applied for a further amendment of their Notice of Motion, 

by the reinstatement of the original prayer 3 for an order on the 

South African Reserve Bank to return to the Applicants the foreign 

                                                           
10 Volume 1, page 2, para 3.  
11 Volume 1, page 93.  
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currency which was seized on 18 June 2004.  This amendment was 

granted by the Court a quo.12 

 

51. Now, the Applicants again seek to shift their ground, plainly in 

recognition of the fact that the order which they seek is one which a 

court will not grant.  They now abandon their request for an order for 

the return of the foreign currency, and instead seek an order that: 

 

“the respondents are directed to credit the account of the 

applicants’ attorneys, Meyer Inc, with R102 675,65 together with 

interest at the prescribed rate from 18 June 2004 to date of 

payment.”13

 

52. We pause to note that there is no application for further amendment.  

It is also not explained how the South African Reserve Bank (or any 

of the other Respondents) is to credit an account of the Applicants’ 

attorney.  It is not suggested that the Applicants’ attorney has an 

account with the South African Reserve Bank, which it can credit.  

 

53. The Applicants do not make any submissions as to why this order is 

competent or appropriate.  They simply refer, by way of a footnote, to 

the Tieber case.14 

 

                                                           
12 Judgment paragraph 16 – 18, Volume 2, pages 153 – 154. 
13 Applicants’ heads of argument, para 137.2.3 
14 Tieber v Commissioner of Customs and Excise 1992 (4) SA 844 (A).   
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54. We submit that the reference to Tieber is completely misconceived, 

and underlines the fundamental fallacy in the Applicants’ case.  

 

55. In Tieber, the police had seized certain unwrought gold at the 

Johannesburg Airport, from transit luggage in the transit 

(international) area.  The gold was unlawfully seized.  The difficulty 

facing the court was that if the gold was delivered to the Applicant 

personally in the Republic, he would immediately be in contravention 

of the provisions of Section 143(3) of the Mining Rights Act 20 of 

1967, by being in possession of unwrought gold.  Goldstone JA held 

that a court should not make an order which should have that 

consequence.  He recorded that when this difficulty had been put to 

the Applicant’s counsel, he (counsel) undertook to submit an 

amended form of order which in the event of the appeal being 

upheld, would avoid the commission by Applicant of any offence in 

the Republic.  A proposed amended order was produced without any 

objection from the respondent.  This order provided that the property 

was forthwith to be returned to the Applicant or his duly authorized 

agent, by having it, in the name of the Applicant or his agent, placed 

as passenger baggage bound for Zurich, Switzerland, on an aircraft 

at Jan Smuts Airport.15 

 

56. What is of course strikingly different about Tieber is that in that 

matter, the Court ordered the return of the property to the Applicant.  

                                                           
15 At 851E.  
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The application appears to have been in the nature of a rei 

vindicatio, and the order of the court was for the return of the 

property which had been unlawfully seized. 

 

57. Here, the Applicants do not ask for such an order.  They clearly 

appreciate that they can not do so, because they can not lawfully be 

in possession of the foreign currency.  They therefore ask for a credit 

to be made to the account of the Applicants’ attorney.  In other 

words, they ask for payment to the Applicants’ attorney of an amount 

equivalent to the value of the property which was seized. 

 

58. What this illustrates, although it is not acknowledged, is that in fact 

the Applicants admit that the foreign currency had to be forfeited.  

This is so because they could not possess it.  It could not be 

returned to them at the time, and it still can not be returned to them.  

Faced with the difficulty that their property must be forfeited, and can 

not be returned to them, they seek an order for payment of an 

amount of money equivalent to its value. 

 

59. That immediately raises the question as to what is the jurisprudential 

basis of the relief which is sought.  It cannot be a rei vindicatio, 

because in a rei vindicatio the property itself is returned.  Here, the 

Applicants ask for other property, of the same value as the property 

which was unlawfully possessed, and which has been seized and 

forfeited.   
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60. If this is not a rei vindicatio, then what is it?  If one transposes this 

into a different type of factual situation, can a person who unlawfully 

possesses an unlicensed firearm or drugs without permission, which 

property is then forfeited, ask for an order for payment of the value of 

the firearm or the drugs?  We submit that this can not be so. 

 

61. What the Applicants in effect do, is ask the Court to order that the 

Third Respondent engage in a form of money-laundering, by 

converting something which they may not lawfully hold into 

something which they may lawfully hold, and then paying it to them.  

We submit that even on the basis of the Applicants’ case, there is no 

basis for such an order.  

 

62. It is conceivable that, on the assumption that the Regulation 

providing for the forfeiture of the foreign currency is invalid, an 

applicant might under appropriate circumstances be able to ask for 

and obtain constitutional damages, on the basis that no other 

effective relief is available. But that is a different case.  If the 

Applicants were seeking constitutional damages, they should have 

made out that cause of action.  This might well have obliged the 

Applicants, and would certainly have entitled the Respondents, to 

place facts before the Court which are relevant to that question.  The 

first matter that would have had to be canvassed would have been 

the appropriateness of constitutional damages.  It may be that factual 

matters would need to be investigated and placed before the Court, 
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including (but not only) relevant to the question of the quantum of 

damages.  The Applicants have never made that case. 

 

63. While the relief which the Applicants have sought has been 

inconsistent, as they have wavered on the question of whether to ask 

for an order for the return of the foreign currency, they have never 

asked for the payment of money.  That is a claim of an entirely 

different kind. 

 

64. What the Applicants now say, in effect, is the following:  

 

“We admit that we were in unlawful possession of the foreign 

currency.  We realize that we cannot get it back, because of the 

exchange control regulations.  We therefore ask the court to 

enable us to bypass the foreign exchange regulations, by 

ordering the Reserve Bank to give us the value of that which we 

unlawfully possessed.” 

 

65. We submit that a Court ought not to make such an order, and will not 

do so. 
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PART 5 

THE GROUNDS OF ALLEGED CONSTITUTIONAL INCONSISTENCY 

 

THE SEPARATION OF POWERS 

 

66. In this section we submit that: 

 

66.1. the validity of the Regulations does not fall to be tested in 

terms of the principle of the separation of powers;  and 

 

66.2. in any event, even if they are tested against that principle, 

they are not invalid for inconsistency with that principle. 

 

The validity of the Regulations does not fall to be tested in terms of the 

doctrine of separation of powers 

 

67. In Ynuico the validity of a pre-constitutional statute, and of the 

Government Notice issued under that statute, was challenged on the 

basis that the statute infringed upon the constitutional principle of the 

separation of powers:  Parliament had delegated virtually plenary 

legislative powers to the Executive.16 

 

                                                           
16 As in this case, the statute had been enacted prior to the commencement of the interim 
Constitution;  the subordinate and allegedly impermissible legislation, leading to the result 
complained of (a prohibition on imports) had been enacted prior to the commencement of the 
interim Constitution;  and the consequent administrative action complained of (a refusal to 
relax the prohibition by granting a permit) had taken place after the commencement of the 
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68. This Court held that this was not a valid basis for a successful 

challenge to the validity of pre-Constitutional laws, because: 

 

68.1. section 229 of the interim Constitution provided for the 

continuation of [validly made] pre-Constitutional laws, 

subject to the fundamental qualification that they should not 

be inconsistent with Constitution; and 

 

68.2. a failure to comply with the post-1994 Constitutional 

principle of separation of powers was not a basis for 

Constitutional invalidity, because the pre-1994 Parliament 

was sovereign or supreme, and was not subject to the 

principle of the separation of powers: 

 

“[4] The gist of the argument which counsel presented 

on the ostensible strength of s 3717 was this. The section 

entrusted Parliament, and Parliament alone, with plenary 

legislative power.  Neither there nor elsewhere did the 

Constitution allow Parliament to surrender or transfer 

any portion of that omnipotence to a Minister. Such a 

surrender or transfer was consequently unconstitutional. 

Yet for so much, in effect, s 2(1)(b) provided. For it gave 

the Minister carte blanche in empowering him to 

legislate within the area that it demarcated. No objective 

                                                                                                                                                                      
interim Constitution:  Ynuico Limited v Minister of Trade and Industry and others 1995 (11) 
BCLR 1453 (T) at 1457 E-H. 
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guidelines or criteria for his exercise of the power were 

prescribed. Nor was its exercise limited by aught but the 

condition that he believed the fiat which he had in mind 

to be 'necessary or expedient in the public interest', a 

restriction so general, so indefinite and so subjective that 

it amounted to none in either substance or worth…. 

 

“[7] Section 2(1)(b) and the ensuing notice were 

products of an era when the reign of  Parliament was 

subject substantively to no constitutional discipline or 

control. In exercising the sovereignty which it thus 

enjoyed Parliament could competently confer on a 

Minister or somebody else whatever legislative power it 

chose to assign to him, including plenary ones, and it did 

so not infrequently….  Their current status, shared with 

the rest of the statutory survivors, has been settled by s 

229 of the Constitution, which stipulates in its relevant 

parts that: 

 

'Subject to this Constitution, all laws which 

immediately before the  commencement of this 

Constitution were in force . . . shall continue in force . 

. ., subject to any repeal or amendment of such laws 

by a competent authority.'” 

                                                                                                                                                                      
17 of the interim Constitution of 1993 
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69. We submit that: 

 

69.1. in the absence of inconsistency with the Bill of Rights, the 

Regulations continue in effect as a result of the provisions 

of sec 229 of the interim Constitution and item 2(1) of the 

1996 Constitution; 

 

69.2. Ynuico is authority for the proposition that even if a pre-

Constitutional statute or regulation might be regarded as 

inconsistent with the separation of powers under the 

present Constitution, this would not invalidate an otherwise 

valid statute or regulation. 

 

69.3. This proposition applies whether the inconsistency with the 

principle of the separation of powers is that the executive 

was empowered to legislate, or that the executive was 

empowered to exercise what might more properly be 

regarded as judicial powers. 

 

70. We submit that on these grounds alone, the challenge based on the 

separation of powers must fail 
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In any event, Regulation 3 (5) is not inconsistent with the principle of 

separation of powers 

 

71. Section 165 (1) of the Constitution provides that the judicial authority 

of the Republic is vested in the courts.  Whether a matter constitutes 

the exercise of judicial authority, depends on the nature of the matter 

and of the power which is exercised. 

 

The nature of the matter 

 

72. We submit that for a matter to be characterized as falling within the 

judicial authority, at least the following elements ought to be present: 

 

72.1. A dispute as to the existence of legal rights or the violation 

of the law.  The dispute is about existing rights, rather than 

a determination of what a person’s future rights should be.   

The well-known distinction in labour law between a dispute 

of rights (for example whether a dismissal was unfair) and a 

dispute of interest (for example the fixing of wages in an 

essential service) is relevant here.  Typically, courts do not 

decide what the future rights of the parties should be.  They 

decide what the existing rights of the parties are. 
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72.2. A contest between parties, whether civil or criminal.18 

 

73. As to the first of these criteria:  In this instance, the Treasury did not 

determine that an offence had been committed, or determine what 

the rights of the Applicants were.  It was not carrying out an 

adjudicative function in that regard. 

 

74. As to the second of these criteria:  There was no contest or dispute 

between the State and the Applicants.  The existence of certain 

objective facts led to a legal consequence, namely forfeiture of the 

foreign currency, unless Treasury directed otherwise.  When 

Treasury made its decision, there was similarly no contest or dispute 

between the State and the Applicants.  Treasury was determining 

whether, and if so how, to exercise a discretionary power which had 

been given to it. 

 

The nature of the power in this instance 

 

75. The Applicants do not challenge the seizure of the foreign currency 

under Regulation 3(3).  The reason for this is that it is common 

cause that they were not permitted to possess the foreign currency. 

 

76. As we have submitted above, in truth, the Applicants also do not 

challenge the forfeiture of the foreign currency.  They do not ask for 

                                                           
18 As to the relevance of these criteria for the determination of whether a matter constitutes 
the exercise of judicial power, see the discussion in the judgments of McCarthy J and 
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the foreign currency to be returned to them.  They are driven to 

accept that the foreign currency is indeed to be forfeited to the state, 

and to ask that in its place, the Respondent should pay their attorney 

an amount equivalent to the value of the foreign currency which was 

seized and forfeited, and which can not be returned to them. 

 

77. The forfeiture was not the result of a decision by anyone to punish 

the Applicants for contravening the Regulations.  It was the result, 

through the operation of law, of their being found in possession of 

something they were not permitted to possess.  The property was 

then forfeited to the State by the operation of law, subject to the 

proviso that the Regulation gives Treasury the power to mitigate the 

consequences and impact of the forfeiture. 

 

78. The Treasury exercised its discretion and decided not to issue such 

a direction.19  The exercise of such a discretion is not a decision of a 

kind which is reserved to the courts by our Constitution.  It does not 

constitute the exercise of judicial authority. 

 

79. In support of their contention that the decision by Treasury was the 

exercise of judicial power, the Applicants rely on cases such as 

Deaton20 and Anderson.21  But those cases deal with an entirely 

different matter, namely the selection of the penalty to be imposed 

                                                                                                                                                                      
O’Flaherty J in Kaedy v Garda Commissioner [1992] IR 197 
19 And its decision to do so is no longer challenged. 
20 Deaton v Attorney-General and Revenue Commissioners [1963] IR 170 
21 R v Secretary of State for the Home Department ex parte Anderson (Fc) [2002] UKHL 46 
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for the commission of a criminal offence.   That is one of the core 

functions of the courts.   In this instance, as we have pointed out 

above, the Regulations deal quite separately with two different 

situations: 

 

79.1. Regulations 2(1) and 3(1) create the offences of buying 

foreign currency from a person who is not an authorised 

dealer, and taking foreign currency from the Republic 

without the necessary permission.  A person who commits 

one of those offences, and is convicted by a court, is liable 

to a penalty imposed by the court.  There can be no doubt 

that a law which authorized an official to determine what 

sentence should be imposed in the case of conviction, 

would be inconsistent with the separation of powers. 

 

79.2. Regulation 3(5) does not deal with the commission of an 

offence.  It addresses the situation where the person 

concerned is in possession of something which he or she is 

not permitted to possess.  The property is to be seized and 

forfeited to the state, subject to the power of Treasury to 

direct its return in whole or in part.  Neither the Regulation 

nor the decision by Treasury constitutes the imposition of a 

penalty for the commission of an offence.  The fact that it 

does have some punitive consequences is a by-product or 

side-effect of the process, but that does not convert this into 
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the selection of the punishment for the commission of an 

offence. 

 

80. Regulation 3(5) provides for a form of civil forfeiture.  The Applicants 

clearly recognize this, as is demonstrated by the fact that they have 

abandoned their earlier claim, in the court a quo, that there was a 

breach of their rights under section 35 of the Constitution. 

 

81. The Applicants also rely on the decision of this Court in De Lange v 

Smuts.22  There, the issue was that a non-judicial official in the public 

service had been given the power to determine whether a witness 

had refused to answer any question lawfully put to him or her, or had 

not answered the question fully and satisfactorily.  If the official found 

that to be the case, he or she could commit the witness to prison. 

 

82. Ackermann J pointed out that this power “is a form of process in aid 

or a form of statutory civil contempt power.”23  He concluded24 that 

“the power to commit an unco-operative witness to prison - is within 

the very heartland of the judicial power and therefore cannot be 

exercised by non-judicial officers”.  We submit that this is hardly 

authority for the proposition that a Treasury official, when deciding 

whether to mitigate the effect of a forfeiture imposed by statute, is 

exercising the judicial power. 

 

                                                           
22 De Lange v Smuts N O 1998 (3) SA 785 (CC) 
23 At [14] 
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83. We submit that even if on some or other basis the decision of 

Treasury constitutes the imposition of a penalty, this does not 

amount to a breach of the separation of powers.  There are many 

instances in which non-judicial bodies or persons are empowered by 

law to impose penalties, subject to judicial review. 

 

84. A simple example is the provincial law societies which are 

established by the Attorneys Act.25  The law societies are statutory 

bodies.26   All practising attorneys are by law required to be members 

of the societies.27  The Councils of the law societies are given the 

power to conduct disciplinary enquiries, and to impose penalties on 

attorneys who are found guilty of unprofessional or dishonourable 

conduct.28  They can do this in respect of any attorney whose name 

appears on the roll in the relevant province, whether or not he or she 

is a member of the society.29 

 

85. As far as we are aware, it has never been suggested that this 

constitutes a breach of the separation of powers – even though the 

Councils conduct enquiries, make findings of fact, and impose 

penalties, all under the authority of a statute. 

 

                                                                                                                                                                      
24 At [61] 
25 Act 53 of 1979 
26 Unlike the Societies of Advocates, which are voluntary associations 
27 Section 57(1) 
28 Section 72(1) 
29 Sections 71(1) 
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86. Here, by contrast, the Treasury does not conduct an enquiry and 

make findings in respect of “guilt” or “innocence”.  Its powers are 

triggered by the existence of an objective state of affairs, and by the 

consequences which the law imposes as a result of the existence of 

that state of affairs.  None of these matters is subject to the decision-

making power of Treasury.   All that Treasury decides is whether to 

direct that the statutory consequence be mitigated, in part or in full.   

We submit that this is not the exercise of the judicial power. 
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SECTION 34:  ACCESS TO COURT 

 

87. In analysing this ground of complaint, it is important to recall what 

section 34 actually states: 

 

“Everyone has the right to have any dispute that can be resolved 

by the application of law decided in a fair public hearing before a 

Court or, where appropriate, another independent and impartial 

tribunal or forum.” 

 

88. The following possible disputes, which can be resolved by the 

application of law, may arise in a matter such as this.   

 

89. First, there may be a dispute as to whether the foreign currency was 

liable to seizure.  This is important because it is seizure which 

triggers forfeiture.  The question whether the seizure was lawful, 

depends on objectively justiciable facts, namely whether the person 

concerned was exempt from the prohibition imposed by Regulation 

3(1), or was in possession of a certificate from Treasury showing that 

the exportation of the foreign currency did not involve a 

contravention of Regulation 3(1). 

 

90. There is nothing in the regulations which prevents that dispute from 

being decided in a fair public hearing before a Court.  Where there is 
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a dispute, it will be determined by a court.  In the words of Van 

Heerden JA in the analogous Louw case: 

 

“Whether these requirements have been satisfied is objectively 

determinable. Should a person allege, for example, that he had 

the necessary consent and that allegation is disputed, the 

factual dispute is justiciable by a Court of law.”30

 

91. Secondly, a dispute may arise over whether the Treasury has 

decided in a procedurally fair manner, consistently with the 

Constitution and the Promotion of Administrative Justice Act, 

whether or not to direct a refund or repayment of part or all of the 

foreign currency.  The person affected has the right to have that 

dispute decided in a fair public hearing before a court.   

 

92. Thirdly, there may be a dispute about whether the decision on 

whether or not to refund or repay part or all of the foreign currency 

was reasonable, in accordance with the right to constitutional right to 

reasonable administrative action under section 33 of the Constitution 

and under PAJA.  The person affected has the right to have that 

dispute decided in a fair public hearing before a court.   

 

93. Fourthly, there may be a dispute about whether the Treasury official 

who made the decision, had due regard to all relevant factors, and in 

                                                           
30 Translation of Mpati JA in Phenithi v Minister of Education and Others 2006 (11) BCLR 
1314 (SCA) at [9]. 
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particular to the constitutional rights of the person affected.  The 

person affected has the right to have this dispute decided in a fair 

public hearing before a Court. 

 

94. Under the circumstances, it is difficult to understand in what way it 

can be said that the regulation prevents or even impedes the right of 

access to Court.   

 

95. The Applicants seem to contend that the section 34 right is breached 

because of the sequence of events, namely a seizure followed by a 

decision whether part or all of the foreign currency should be repaid 

or refunded.  We submit that if this is the Applicants’ complaint, it is 

misconceived, for the following reasons.  

 

96. If the complaint is about the seizure itself (which is the trigger for the 

forfeiture), we submit that it can hardly be suggested that it is 

necessary to involve a court when a person is found about to leave 

the Republic, in possession of foreign currency which it appears that 

he or she is not entitled to possess.  It is inevitable that the court 

proceedings will follow upon rather than precede the seizure.  We 

submit that there is nothing constitutionally objectionable about this. 

 

97. The Applicants’ real complaint is that it is an administrative official 

and not a judicial officer who makes the decision about refund or 

repayment.  This is the same complaint as the complaint about the 
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separation of powers, which we have addressed above.  We have 

already submitted that there is no reason, from a constitutional point 

of view, why the decision whether to refund part or all of the foreign 

exchange should be made by a court rather than an official whose 

decisions are subject to review.  Opinions may differ as to which of 

those procedures would be more desirable.  That however is not the 

test of constitutionality. The test is whether there is anything 

inherently offensive to the Constitution, where a person is found in 

possession of property which he or she may not lawfully possess, 

and is about to commit an offence with it, in providing that it is to be 

forfeited as a matter of law, subject to the exercise of a discretion as 

to whether to refund or repay part or all of it.  

 

98. The contentions with regard to access to court therefore come down, 

in effect, to the same issue as the contentions about the separation 

of powers - namely, that this is a power which as a constitutional 

question is reserved for the courts.  We submit that there is nothing 

inherent in the power which makes it a matter which is 

constitutionally reserved for the courts.  If our submissions in that 

regard are correct, then there can be no valid constitutional 

complaint about the prevention or inhibition of the right of access to 

courts.  There is in truth no prevention or inhibition of access to 

courts. 
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Self-help 

 

99. The Applicants contend that the Regulations amount to 

impermissible self-help.  They rely in this regard on decisions of this 

Court which address the question of self-help. 

 

100. The two essential element of self-help are: 

 

100.1. a dispute or controversy between two parties as to their 

existing rights and obligations;  and 

 

100.2. a legally binding decision by one of those parties as to what 

the existing rights and obligations of the parties are. 

 

101. This is illustrated by the cases on which the Applicants rely in this 

regard. 

  

102. First, there is Chief Lesapo’s case.31  Here, the issue was that A 

alleged that B owed it a debt.  The Court held that A could not be a 

judge in its own cause, by being given the power to decide whether 

or not the debt existed, and then to enforce its claim.   

 

103. Then the Applicants rely on Zondi.32  There, the question was 

whether an animal was trespassing;  if so, whether it had caused 

                                                           
31 Chief Lesapo v North West Agricultural Bank 2001 (1) SA 409 (CC).   
32 Zondi v MEC for Traditional and Local Government Affairs 2005 (3) SA 589 (CC).  
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damage to another person’s property;  if so, whether the owner of 

the cattle should be held liable in delict or otherwise for the damage 

caused;  if so, what the quantum of damages was;  and how 

execution should be carried out.  These are pre-eminently matters 

for the courts, and for the exercise of the judicial function.  They are 

not decisions which the complaining land-owner or a pound master 

can take, in our constitutional order. 

 

104. The contrast with the present instance is striking.  In the present 

instance, there is no dispute about whether there is a legally valid 

debt.  The official who decides whether or not to direct repayment of 

part or all of the foreign currency is not deciding whether a debt 

exists.  The Treasury does not, in the words of Mokgoro J in Chief 

Lesapo, decide “whether it has an enforceable claim against the 

debtor”.  It does not determine the existing rights and obligations of 

the parties.  The Treasury performs an administrative function by 

deciding whether the effect of a statutory forfeiture should be 

mitigated.  

 

105. The Applicants are, with respect, absolutely wrong in asserting that 

Treasury “decides whether there has been a contravention of the 

regulations”.33  Treasury decides nothing of the sort.  Treasury’s 

powers only come into existence if the objective fact exists of the 

seizure of foreign currency which the holder was not entitled to 

                                                           
33 Applicants’ heads of argument para 58 
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possess.  Treasury does not decide whether those facts exist, and 

more than the education department decided in Louw and Phenithi 

whether the teacher had been absent from work without permission.  

Those facts either exist or do not.  What Treasury does (as the 

Minister did in Louw and Phenithi) is decide whether the statutorily 

prescribed consequences should be mitigated in some way.  That is 

not inherently part of the judicial function.  We submit that there can 

therefore be no valid constitutional objection to placing that power in 

the hands of an administrative official, subject to judicial review of the 

exercise of his or her powers. 

 

106. In Metcash,34 the Commissioner made two sorts of decisions: 

 

106.1. The Commissioner made assessments, which were a 

determination of the obligations of the taxpayer.  The 

Commissioner’s decisions in this regard were subject to 

various appeals, including to the courts.  The right of access 

to courts was thus not excluded with regard to these 

decisions. 

 

106.2. The Commissioner exercised a discretion as to whether to 

relax certain provisions of the law – for example, the “pay 

first, argue later” rule, and the provision that the noting of an 

appeal did not lead to automatic suspension of the 

                                                           
34 Metcash Trading Ltd v Commissioner, South African Revenue Service and Another 2001 
(1) SA 1109 (CC). 
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obligation to pay.  The relevant section of the Act35 provided 

that these consequences would follow “unless the 

Commissioner so directs”.  The Commissioner’s decisions 

in this regard constituted administrative action, and were 

subject to judicial review.36  There was no “hidden or implicit 

ouster of the jurisdiction of the courts” in section 36: 

 

“That section, therefore, cannot be said to bar the 

access to the courts protected by s 34 of the 

Constitution.”37

 

107. That conclusion reflects the situation in this matter.  The decision by 

Treasury as to whether to relax the consequences prescribed by the 

Regulation, constitutes administrative action.  It is subject to judicial 

review.  There is no hidden or implicit ouster of the jurisdiction of the 

courts.  The Regulation can not be said to bar the access to courts 

protected by section 34 of the Constitution. 

 

 

                                                           
35 Section 36(1) of the Value-Added Tax Act 89 of 1991. 
36 At [[40] to [42] 
37 At [46] 
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SECTION 25:  ARBITRARY DEPRIVATION OF PROPERTY

 

108. We accept that when foreign exchange is forfeited to the State, this 

amounts to a deprivation of property. 

 

109. In this instance, the deprivation takes place in terms of a law of 

general application (the Regulations).  The question is therefore 

whether the Regulations permit arbitrary deprivation of property.   

 

110. The question of arbitrariness has two elements: procedural and 

substantive.  A deprivation can be arbitrary either because the 

procedure is unfair, or because the deprivation is “without sufficient 

reason”.38 

 

111. The question whether a deprivation is arbitrary has to be determined 

in the context of the particular deprivation. The matters to be 

considered with regard to the question of “sufficient reason” have 

been explained by this Court in the First National Bank case at [100]. 

 

112. We submit that in this case, the following considerations are 

relevant, and constitute sufficient reason for the deprivation: 

 

                                                           
38 First National Bank of SA Ltd t/a Wesbank v Commissioner, South African Revenue 
Service and Another 2002 (4) SA 768 (CC) at [100]. 
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112.1. An objective state of affairs must exist before the 

deprivation takes place.  The deprivation is triggered by a 

seizure of the foreign currency on the basis either that: 

 

112.1.1. the appropriate officer is not satisfied that the 

person possessing the foreign currency is exempt 

from the prohibition on taking foreign currency out 

of the Republic without Treasury permission. 

Where the test is whether an official is “satisfied” 

as to a fact, the existence of that fact is to be 

objectively determined.39 

 

112.1.2. The person concerned has not produced a 

certificate granted by Treasury showing that the 

exportation of the foreign currency does not 

involve a contravention of Regulation 3(1).  

 

112.2. If the property is not seized, the person concerned will be 

permitted to commit an offence by unlawfully taking foreign 

currency out of the country.  Seizure is thus an imperative.  

 

112.3. As the person concerned is not entitled to possess the 

property, to return it to him or her would be to condone a 

situation of unlawfulness.  It would generally be contrary to 

                                                           
39 Secretary of State for Education and Science v Tameside Metropolitan Borough Council 
[1977] AC 1014 at 1047. 
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the public interest to return to someone property which he 

may not lawfully possess.  

 

112.4. The extent of the deprivation is directly proportional to the 

extent of the possession without authority:  that which is 

forfeited, is that which is possessed without authority.   

 

112.5. The law gives Treasury the power to mitigate the 

consequences of the deprivation, by directing that part or all 

of the foreign currency be repaid or refunded to the person 

concerned. 

 

113. It is difficult to understand what the Applicants suggest should be 

done in circumstances where a person is found about to leave the 

country, with foreign currency which he is not entitled to possess and 

the exportation of which would amount to a criminal offence.  One 

can appreciate the argument that the procedure for deprivation has 

to be fair: we deal with that in due course.  But subject to that issue, 

it could hardly be seriously suggested that when the authorities find 

someone about to leave the country with foreign currency which he 

is not entitled to possess, and about to commit a serious criminal 

offence, the authorities should simply return the property to him.  It is 

logical that deprivation should be the “default” position.  The 

Applicants do not suggest what else should be done with the foreign 

currency.  
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114. If we understand the Applicants’ heads of argument correctly, it 

seems that their main complaint under section 25 is in fact 

procedural:   

 

“In the absence of any judicial oversight to prevent injustices in 

the process of forfeiting people’s money, regulation 3(5) allows 

officials such as the Fourth Respondent to deprive people of 

property without sufficient reason.” 

 

115. We submit that this confuses the substantive basis of arbitrariness 

(“without sufficient reason”), with procedural arbitrariness.  We 

submit further that the Applicants have in fact made no case at all 

that the deprivation is substantively arbitrary, in the sense that it is 

without sufficient reason. 

  

116. The procedural complaint – the “absence of any judicial oversight to 

prevent injustices in the process of forfeiting people’s money” – is in 

truth a repetition, in another form, of the section 34 complaint, 

namely the denial of access to Court.  We have already addressed 

that argument there. 

 

117. With regard to the procedure, we again point out the following: 
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117.1. Objective criteria must be satisfied before a lawful seizure 

can take place; 

 

117.2. Without a lawful seizure, there is no forfeiture; 

 

117.3. It is therefore at all times open to an affected person to 

challenge, in a court, the existence of the objective criteria; 

 

117.4. The decision of Treasury whether or not to direct that part 

or all of the foreign currency be returned or refunded is an 

administrative act.  It is subject to the requirements of 

section 33 of the Constitution that it must be “lawful, 

reasonable and procedurally fair”, and to the detailed 

requirements of the Promotion of Administrative Justice Act; 

 

117.5. Treasury is obliged to give the person affected a hearing 

before deciding whether to direct that part or all of the 

foreign currency be returned or repaid.  This in fact 

happened in this instance.40 

 

117.6. Where the person affected complains that the discretion 

has not been properly exercised, he is entitled – as he has 

done in this case – to bring proceedings to have the 

decision reviewed and set aside.   

                                                           
40 Armbruster Annexure MHA2 Volume 1 p 27-28 



 54

 

118. We submit that the procedure is fair, and that it incorporates 

considerable judicial oversight of the various actions and decisions 

which are taken in this regard. 

 

 

UNGUIDED DISCRETIONARY POWER

 

119. The Applicants rely heavily on Dawood41 for their submission that 

Regulation 3(5) is inconsistent with the Constitution because it 

provides insufficient guidance to the relevant executive official as to 

the exercise of his or her discretion. 

 

120. We submit below that in order to assess the validity of this challenge, 

it is important first to appreciate the underlying ratio of Dawood.  We 

submit further that there is under the circumstances of this case no 

need for any additional guidance to the decision-maker. 

 

The ratio in Dawood 

 

121. In Dawood, this Court held that it was necessary that the officials 

who administered the Aliens Control Act 96 of 1991 be given 

guidance to ensure that when they exercised the discretionary 

powers given to them, they had regard to the constitutional rights 

                                                           
41 Dawood and Another v Minister of Home Affairs and Another 2000 (3) SA 936 (CC). 
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which would be affected by their decisions.  In that case, the 

constitutional right at issue was the right to dignity.  The Court held 

that the right to family life was implicit in the right to dignity.  We 

submit that it is fair to say that this is not a conclusion which would 

be obvious to an official administering the legislation and making 

decisions on the granting of temporary residence permits.  It was 

therefore necessary that the attention of officials be specifically 

directed to the need to have regard to the constitutional rights which 

would be implicated in the exercise of their discretion. 

 

122. Conversely, 

 

“In the absence of any clear statement to that effect in the 

legislation, it would not be obvious to a potential applicant that 

the exercise of the discretion conferred upon the immigration 

officials and the DG by ss 26(3) and (6) is constrained by the 

provisions of the Bill of Rights and, in particular, what factors 

are relevant to the decision to refuse to grant or extend a 

temporary permit.”42

 

123. The underlying premise of Dawood is therefore that both the 

decision-maker and the person affected should be alive to the 

constitutional rights which are implicated in the decision, and the 

need for the decision-maker to have regard to those rights. 

                                                           
42 At [47] 
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124. In the context of this case, the constitutional right which is affected 

by the decision is the right to property.  We suggest that it would be 

self-evident to both the decision-maker and the person affected, that 

the forfeiture of property affects the property rights of the person 

affected.  This is hardly a matter which needs to be drawn to the 

attention of those concerned. 

 

When it is not necessary or appropriate to stipulate criteria   

 

125. In Dawood, O’Regan J also pointed out that 

 

“Discretion plays a crucial role in any legal system. It permits 

abstract and general rules to be applied to specific and 

particular circumstances in a fair manner. The scope of 

discretionary powers may vary. At times they will be broad, 

particularly where the factors relevant to a decision are so 

numerous and varied that it is inappropriate or impossible for 

the Legislature to identify them in advance. Discretionary 

powers may also be broadly formulated where the factors 

relevant to the exercise of the discretionary power are 

indisputably clear. A further situation may arise where the 

decision-maker is possessed of expertise relevant to the 

decisions to be made.”43

 

                                                           
43 At [53] 
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126. In Affordable Medicines Trust,44  Ngcobo J held that in the context of 

that case, the existence of a wide discretion 

 

“does not mean that the Director-General has uncontrolled 

and unlimited discretion to impose whatever conditions he or 

she likes. The exercise of discretion by the Director-General is 

subject to certain constraints, apart from the constitutional 

constraints. In the exercise of his or her discretion, the 

Director-General must have regard to all relevant 

considerations and disregard improper considerations. The 

conditions that he or she is permitted to impose are those that 

are rationally related to the purpose for which his or her 

discretionary powers were given.”45

 

127. In this instance, the framework of the constraints is created by the 

Constitution, the Act, the Regulations, the governmental purpose of 

effective exchange control, the purpose for which the discretionary 

powers are given,46 and the right to reasonable administrative action.  

Treasury is required to exercise its discretion in a manner which is 

rationally related to the purpose for which the discretion is given. 

 

128. The clear purpose of the discretion is to enable Treasury to 

ameliorate the consequences which the forfeiture prescribed by the 

                                                           
44 Affordable Medicines Trust and others v Minister of Health and others 2006 (3) SA 247 
(CC) 
45 At [35] 
46 Affordable Medicines Trust at [38] 
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Regulation 3(5) will bring about.  In considering whether to exercise 

that power, and if so to what extent, Treasury will obviously have to 

have regard to matters such as: 

 

128.1. all the circumstances of the case; 

 

128.2. the impact on the person affected of a failure to return all or 

part of the foreign currency, in the light of the right to 

property; and 

 

128.3. the need to maintain the integrity and effectiveness of the 

exchange control system. 

 

129. We submit that those factors are so obvious that it is unnecessary to 

state them in the legislation.  They are necessarily at the level of 

generality.  Any attempt to state them in any more detail lead to the 

conclusion identified by O’Regan J: the factors relevant would be 

 

“so numerous and varied that it is inappropriate or impossible 

for the Legislature to identify them in advance.” 

 

130. We submit that under the circumstances, it is unnecessary and it 

would be in fact be inappropriate and impractical for the Regulations 

to stipulate in any detail the considerations which should guide the 

exercise of Treasury’s decision. 
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PART 6: 

REMEDY AND CONCLUSION

 

131. We submit that if the appeal succeeds: 

 

131.1. no order should be made for the return of the foreign 

currency; 

 

131.2. the Court should decline to make the order which is now 

sought, namely payment of an amount equivalent in value 

to the property which was seized; 

 

131.3. the order of invalidity should be suspended for a year to 

enable the constitutional defect in the Regulations to be 

remedied. 

 

Repayment of the foreign currency 

 

132. As we have pointed out above, the Applicants no longer persist in 

seeking this relief. 

 

133. In any event, if the Regulation is defective because the question of a 

refund ought to be a matter for judicial decision, that decision should 

be made by the court stipulated by an amended regulation, the 
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decision having been made in accordance with the criteria stipulated 

by such regulation. 

 

Payment of the value of the foreign currency 

 

134. We have previously submitted that no basis has been laid for an 

order which: 

 

134.1. is not the outcome of a vindicatory claim (because it is not a 

claim for the return of the property which has been lost), 

and which 

 

134.2. is a claim for the value of the property which has been lost.  

 

135. In any event, we again submit that any such order ought to be made 

by the court stipulated by an amended regulation, the decision 

having been made in accordance with the criteria stipulated by such 

regulation. 

 

Suspension 

 

136. There is no attack on the seizure provision in Regulation 3(3). 

 

137. It follows that if the whole of Regulation 3(5) were struck down, 

foreign currency which had been lawfully seized would remain in 



 61

limbo.  It could neither be returned to the person from whom it was 

taken, nor be forfeited to the state.  This would plainly be an 

impractical and undesirable result.  We submit that the just and 

equitable way to deal with this would be to suspend the order of 

invalidity, to enable the lacuna to be addressed in a manner 

consistent with the judgment of this Court. 

 

138. If only the Treasury powers in Regulation 3(5) were struck down, it 

would become impossible for the foreign currency to be returned to 

the person from whom it had been taken.  This would be a perverse 

result.  Again we submit that the just and equitable way to deal with 

this would be to suspend the order of invalidity, to enable the lacuna 

to be addressed in a manner consistent with the judgment of this 

Court. 

 

139. We submit that a year would be an appropriate period for suspension 

of the order of invalidity. 
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Conclusion 

 

140. The Third and Fourth Respondents ask that the application for leave 

to appeal be dismissed and that the Applicants be ordered to pay the 

costs, including the costs of two counsel;  alternatively that the 

appeal be dismissed, and that the Applicants (Appellants) be order to 

pay the costs, including the costs of two counsel. 
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