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I, the undersigned 

JAN ABRAHAM MEYER 

do hereby make oath and say: 

 

1. I am an adult male South African citizen and attorney, practising under the 

name and style of Meyer Inc, 18 Draper Square, Draper Street, Claremont, 

Cape Town, Western Cape.  

 

2. I am duly authorised to depose to this affidavit on behalf of the Applicants. 

 

3. The Applicants seek leave to appeal directly to this Court against the whole of 

the judgment and order of the Transvaal Provincial Division of the High Court  
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(per Prinsloo J) (“the Court below”) handed down on 9 May 2006.  The 

Applicants intend also to petition the Supreme Court of Appeal for leave to 

appeal arising from the decision of the Court below to dismiss the Applicants’ 

application for leave to appeal to that Court.  If such leave is granted and this 

application is refused the Applicants shall pursue the appeal in the Supreme 

Court of Appeal.   Likewise, should this application be granted, the appeal to 

the Supreme Court of Appeal shall not be pursued. 

 

4. Save where otherwise stated the facts set out herein are within my personal 

knowledge and are to the best of my belief both true and correct.  Although I 

am an attorney many of the legal contentions raised herein are made on the 

strength of advice given by the Applicants’ counsel. 

 

THE PARTIES 

 

5. Michael Herman Armsbuster is the First Applicant in this matter.   

 

6. The Second Applicant is MA Technologies CC (Ref No: CK 98 21185/23).  

The First Applicant is the sole member of the Second Applicant.   

  

7. The First Respondent is the Minister of Finance, cited care of the State 

Attorney.   He is cited because he made the Exchange Control Regulations 

(“the Exchange Control Regulations”) of 1961 as promulgated by Government 

Notice R1111 of 1 December 1961 and amended up to Government Notice 

885 in Government Gazette No 20299 of 23 July 1999 in terms of section 9 of  
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the Currency and Exchanges Act No 9 of 1933.  Also Regulation 1 of the 

Exchange Control Regulations defines the “Treasury” to mean the Minister of 

Finance or an officer in the Department of Finance who, by virtue of the 

division of work in that Department, deals with the matter on the authority of 

the Minister of Finance. 

 

8. The Second Respondent is the Director-General, Department of Finance, 

cited care of the State Attorney.  

 

8.1. The Second Respondent is the Director General of Finance who is 

cited herein in his official capacity as the chief officer in the  

Department of Finance as referred to in the definition of "Treasury" 

referred to above.    

 

8.2. As I set out below, this application raises questions about the 

constitutionality of certain provisions of the Exchange Control 

Regulations drafted under the Currency Exchanges Act.  

 

9.  

9.1. The Third Respondent is the South African Reserve Bank, cited 

care of Newtons Attorneys.  The Third Respondent is established by 

section 9 of the Currency and Banking Act No 31 of 1920 read with 

the South African Reserve Bank Act No 90 of 1989.   

 

9.2. In terms of section 2 of the South African Reserve Bank Act, the Third 

Respondent is a juristic person.  The Third Respondent or employees 
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working in the course and scope of their employment caused an 

amount of foreign currency owned by the Applicants to be forfeited in 

terms of the Exchange Control Regulations. 

 

10.  

10.1. The Fourth Respondent is Anita Louise Birkenbach.  She is a 

manager in the Exchange Control Department of the Third 

Respondent and a designated functionary of the First Respondent for 

purposes of applying the Exchange Control Regulations.   

 

10.2. The Fourth Respondent, acting pursuant to regulation 3(5) of the 

Exchange Control Regulations, made the decision not to refund the 

foreign currency which had been seized from the 1st Applicant at 

Johannesburg International Airport on 18 June 2004. 

 

THE NATURE OF THIS APPLICATION 

 

11. In this application, the Applicants seek leave to appeal to this Court in terms 

of rule 19 of the Rules of this Court against the judgment and order delivered 

by the Transvaal Provincial Division (“the Court below”) on 9 May 2006 in the 

matter of Michael Armsbruster and Another v Minister of Finance and 

Others, case number 6325/2005.  A copy of the judgment is attached as 

Annexure A. 

 

12. The Applicants are aware of the fact that for the purposes of Rule 19 they are 

out of time. However, as I explain in detail below, it is the Applicants’ 
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submission that the interests of justice nevertheless require that they be 

granted leave to appeal in this matter.   

 

BACKGROUND 

 

13. The facts upon which this Court is to adjudicate this application are largely 

common cause.   

 

14. Prior to 18 June 2004 when the First Applicant’s foreign currency was taken 

from 1st Applicant at Johannesburg International Airport by exchange control 

officials, the First Applicant had converted his own money in South African 

currency as well as that of the Second Applicant’s into the aforesaid foreign 

currency for purposes of attempting to expand his business within Africa. 

 

15. The First Applicant approached various German tourist groups from time to 

time when they visited South Africa and purchased their foreign exchange 

from them. 

 

16. On 18 June 2004 as he was about to leave South Africa at Johannesburg 

International Airport officials of the Third Respondent seized foreign currency 

which was in his possession and which was owned by the Applicants.   

 

16.1. The amount seized was the equivalent of R102 675,65 South African 

Rand.   
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16.2. The funds which were utilised to obtain the foreign currency were 

lawfully earned by the First Applicant, being income received during 

his employment with his previous employer (Sans Fibres) as well as 

the retrenchment remuneration received from that company.  The tax 

legally owed to the South African Revenue Services in respect of the 

monies earned was paid in full. 

 

17. On 23 June 2004 the applicants addressed a letter to the Third Respondent 

concerning the seizure of the foreign currency. 

 

18. The Third Respondent addressed a letter to the applicants a few days later in 

response.  The purpose of the letter was to invite representations as to why 

the foreign currency seized on 18 June 2004 should be refunded. 

 

19. The applicants made representations and on 8 August 2004 submitted an 

affidavit.  On 13 August 2004 a further letter concerning the matter was sent 

on behalf of the applicants. 

 

20.  

20.1. On 9 September 2004 applicants’ attorneys received a letter dated 2 

September 2004 in which the decision not to refund the foreign 

currency was conveyed.  A copy of the letter is attached hereto as 

Annexure B.  In that letter the reasons given for the refusal to refund 

the foreign currency seized was: 
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“No annotation has been made in the records of the South African 

Reserve Bank that any exemption from the provisions of the 

Exchange Control Regulations has been granted to Mr 

Armsbruster; contraventions or suspected contraventions of 

Exchange Control Regulations 2(1), 3(1)(a), 10(1)(c), read with 22.  

The fact that all aspects previously raised by yourself and not 

covered in this letter, must not be construed as acceptance of the 

correctness thereof, and we reserve the right to address those at a 

later stage should the need arise”. 

 

20.2. I understand that such a forfeiture is required to be published in the 

Government Gazette.  The Respondents are invited to produce such 

publication in any answering affidavits they may file in respect of this 

application. 

 

21. On 25 February 2005 the applicants launched an application in the Transvaal 

Provincial Division to review and set aside the decision. 

 

21.1. The First and Second Respondents did not oppose the application 

and abided the decision of the Court below. 

 

21.2. The Third Respondent opposed the application and filed its reasons 

and record in terms of Rule 53 on 25 April 2005.   
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21.3. The reasons are contained in the affidavit of the Fourth Respondent, 

dated 19 April 2005.  A copy of the affidavit is attached hereto marked 

Annexure C.  In it the Fourth Respondent says as follows: 

 

“2.2 After considering all of the abovementioned documentation 

and the applicable Exchange Control Regulations in terms of 

the provisions of Regulation 3(5), I made the decision not to 

refund the foreign currency which had been seized as I was 

aware of the opinion that the facts before me justified the 

retention of the foreign currency.  My opinion was based on 

the fact that contraventions of Exchange Control Regulations 

2(1), 3(1)(a) and 10(1)(c) read with Regulation 22 had been 

committed by Mr. Armsbruster. 

… 

3.1 I decided not to refund any of the foreign currency which has 

been seized from Mr. Armsbruster in view of the serious 

nature of the offences. 

3.2 In particular I considered the following facts and 

circumstances as indicative of the seriousness of the 

offences: 

3.2.1 Mr. Armsbruster, on his own admission, had 

purchased foreign currency from German tourists and 

not from and Authorized Dealer. 

 

3.2.2 He did this even though he had previously purchased 

foreign currency from the Standard Bank of South 
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Africa Limited and must have been aware of the 

Exchange Control requirements in this regard.  

However, he stated that he did not do so on this 

occasion because according to him ‘it was time-

consuming and expensive’. 

3.3 He was also aware of the current provisions of the Exchange 

Control Regulations applicable to South African residents 

which would prohibit him from transferring the setting up 

costs of expanding his business overseas without the 

necessary authorization”. (Emphasis added). 

 

PROCEEDINGS IN THE COURT BELOW 

 

21.4. Having launched the application in the Court below on 25 February 

2005, the matter was heard before Prinsloo J on 24 February 2006. 

 

21.5. In the Court below the Applicants’ principal arguments were: 

 

21.5.1. First: that the forfeiture in terms of regulation 3(5) of the 

Exchange Control Regulations, once exacted, operates as a 

punishment, and that such punishment could not be imposed 

by the Fourth Respondent sans judicial oversight since she – 

the Fourth Respondent – is a non-judicial official and it is 

constitutionally impermissible for regulation 3(5) to allow 

such a non-judicial official to mete out punishment.   
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Accordingly, and with reliance on this Court’s 

jurisprudence in Chief Lesapo v North West Agricultural 

Bank 2000 (1) SA 409 (CC) and Zondi v MEC for Traditional 

and Local Government Affairs 2005 (4) BCLR 347 (CC) it 

was argued that regulation 3(5) violated the Applicants’ 

section 34 rights of access to court by allowing forfeiture of 

their property without the need for a court order. 

 

21.5.2. Second: that the forfeiture (punishment) in terms of 

regulation 3(5) was exacted in circumstances where the 

applicable statutory framework provided the Fourth 

Respondent no guidance as to the exercise of her “punitive” 

discretion.   

 

Accordingly, and with reliance on this Court’s jurisprudence 

in Dawood and Another v Minister of Home Affairs 2000 (3) 

SA 936 (CC) and Affordable Medicines Trust and Others v 

Minister of Health of RSA and another 2005 (6) BCLR  529 

(CC), it was argued that regulation 3(5) allowed for a 

constitutionally impermissible violation of the right to property 

by allowing for its arbitrary deprivation. 

 

21.5.3. Third: that to the extent that the Applicants were correct and 

there was a violation of their section 34 and section 25 

rights, the Respondents had contented themselves with a 
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bland statement to the effect that there was no violation of 

the Applicants’ rights.   

 

In the circumstances, so the Applicants argued, the 

Respondents had failed to properly justify the violation of 

their rights by not providing evidence in terms of the section 

36 limitation of rights enquiry.  

 

21.6. The Court below handed down judgment on 9 May 2006.   

 

Prior to that date, during the period that Prinsloo J was preparing his 

judgment, the  Applicants’ counsel forwarded to Prinsloo J and to the 

Respondents a copy of the decision of the Full Bench of the Cape 

Provincial Division in Gary Van der Merwe and Another v Inspector 

Nel and Others, Case No A481/05 which had been delivered on 24 

February 2006 (“the Van der Merwe decision”), annexed hereto 

marked “D”.   

 

That decision had come to the attention of those representing the 

Applicants after the hearing before Prinsloo J on 24 February 2006.  

Counsel decided that the Van der Merwe decision is important – and 

on this I elaborate further below – because it deals with an argument 

raised by the Respondents in this matter, namely, that “[i]n the case 

of regulation 3(5), it is indeed not an official who metes out the 

forfeiture or punishment as it is called by the applicants.  The 
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regulation itself prescribes forfeiture in circumstances where there 

has been an offence and a seizure under regulation 3(3).”     

 

21.7. On 9 May 2006 the Court below handed down judgment, dismissing 

the Applicants’ application with costs, including the costs of two 

counsel. 

 

21.8. On 30 May 2006 the applicants applied to the Court below timeously 

for leave to appeal to the Supreme Court of Appeal against the 

decision and order of the Court below. The application for leave to 

appeal came before Prinsloo J on 31 August 2006.  After hearing 

argument, Prinsloo J dismissed the application for leave to appeal.  I 

have as yet not received a copy of this Order and have been informed 

by my correspondents in Pretoria that the Registrar of the Pretoria 

High Court is still attending on the typing thereof.  If required a copy of 

the judgment will be filed at this court.   

 

APPLICATION FOR LEAVE TO APPEAL TO THIS COURT INSTEAD OF 

THE SUPREME COURT OF APPEAL 

 

21.9. After Prinsloo J dismissed the Applicants’ application for leave to 

appeal to the SCA the Applicants instructed my firm to apply to the 

President of the Supreme Court of Appeal for leave to appeal to that 

Court.  However, counsel informed me that on 1 September 2006 the 

Chief Justice gave directions in Gary Van der Merwe and Another v 

Inspector Taylor and Others, which matter deals with substantially the 



 13
same issues of law as Applicant's matter, more particularly, the 

proper interpretation and application of regulation 3(5) of the 

Exchange Control Regulations in light of the Constitution. 

 

21.10. I understand that the Chief Justice has directed that the Van der 

Merwe application for leave to appeal be heard on 7 November 2006. 

 

21.11. In the circumstances, I submit that it would be preferable and in the 

interests of justice if, instead of the Applicants pursuing their appeal to 

the Supreme Court of Appeal, this Court should grant the Applicants 

leave to appeal to argue their appeal directly to this Court.   

 

21.12. I elaborate further below on the test for leave to appeal. 

 

THE CONSTITUTIONAL MATTERS IN THIS APPLICATION 

 

22. In the view of the Applicants, this case involves two important constitutional 

matters: 

 

22.1. First: in light of the provisions of the Constitution, may the Fourth 

Respondent, an official in the employ of the Third Respondent 

permissibly cause the forfeiture  and thus punish, without any judicial 

oversight, an individual who has had his or her money seized in terms 

of the Exchange Control Regulations? 
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22.2. Second: in light of the provisions of the Constitution, may the Fourth 

Respondent, an official in the employ of the Third Respondent, 

permissibly cause the forfeiture and thus punish an individual whose 

money has been seized in terms of the Exchange Control Regulations 

where such Regulations provide no guidance as to the appropriate 

exercise of such a punitive discretion? 

  

IN LIGHT OF THE PROVISIONS OF THE CONSTITUTION, MAY THE FOURTH 

RESPONDENT PERMISSIBLY FORFEIT MONEY WITHOUT ANY JUDICIAL 

OVERSIGHT? 

 

23. Regulation 3(5) of the Exchange Control Regulations appears to give an 

official such as the Fourth Respondent the power to decide whether to refund 

the money that has been seized from an individual in terms of the Statutory 

scheme which governs the influx and outflow of foreign exchange in the 

Republic.  There is no judicial oversight of this decision under the Regulations 

or the Act. 

 

24. However, in the Applicants’ submission, allowing an official such as the 

Fourth Respondent to decide – without any judicial oversight – whether to 

refund and thus to forfeit an individual’s money is inconsistent with the 

Constitution in three separate respects, namely: 

 

24.1. Section 34 of the Constitution which guarantees the right of access to 

court; 
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24.2. The constitutional principle in section 165(1) of the Constitution 

which vests the judicial authority of the Republic in the courts; 

 

24.3. Section 25(1) of the Constitution which guarantees the right not to be 

arbitrarily deprived of property; 

 

25. I address each of these issues in turn. 

  

26. Section 34 of the Constitution – the right of access to court  

 

26.1. This Court held in Chief Lesapo (at para [20]) that any measure which 

permits a person to become a judge in his or her own cause and to 

decide the outcome of the dispute without recourse to a court of law is 

constitutionally impermissible.   

 

In that case the impugned provision limited the debtor’s section 34 

rights because, so stated Mokgoro J, “[t]he Bank itself decides 

whether it has an enforceable claim against the debtor; the Bank 

itself decides the outcome of the dispute and the subsequent relief; 

and the bank itself enforces its own decision, thereby usurping the 

powers and functions of the courts”. 

 

26.2. Under regulation 3(5) of the Exchange Control Regulations an order of 

forfeiture – which is the exactment of civil punishment – may be 

granted by an official such as the Fourth Respondent without any 

judicial oversight.  This is a violation of section 34 inasmuch as the 
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official herself decides the outcome of the dispute (as to whether 

the money will be refunded or forfeited) between herself and the 

individual whose money has been seized, and the Third Respondent 

thereafter itself enforces the decision of its official by forfeiting money 

which its official has decided should not be refunded.  In the 

circumstances, the powers and functions of the courts in relation to 

punishment have been usurped.  

 

26.3. Indeed, the situation in the Applicants’ matter is of particular concern 

in relation to section 34 when consideration is given to the fact that the 

consequence of the Fourth Respondent’s decision under regulation 

3(5) is not execution against property, but punishment by forfeiture. 

 

26.4. It is therefore submitted that regulation 3(5) is inconsistent with section 

34 of the Constitution in that it allows a non-judicial official the power 

to effectively exact punishment by forfeiting potentially unlimited 

amounts of money that is otherwise lawfully owned by an individual 

without judicial oversight. 

 

26.5. I am advised that an argument along these lines was made before the 

Court below in the present matter by counsel.  The Court below 

refused to accept this argument.   

 

26.6. The Court below’s line of reasoning in this regard appears to have 

been:  
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26.6.1. The Currency and Exchanges Act as read with the 

Exchange Control Regulations provide that a person 

aggrieved by a decision to forfeit may at any time but not 

later than 90 days after the date of publication of the 

particular notice, institute action in a competent court for the 

setting aside of such decision;  

 

26.6.2. Indeed, as the Respondents’ counsel pointed out, the “mere 

fact that [this application was] launched, bears testimony to 

the opportunity available to the applicants to have their day 

in court.”   

 

26.7. I submit, with respect, that the Court below’s reasoning in this regard 

is flawed.  The appropriate question is not whether an applicant may 

at some or other point after the event review the forfeiture decision, 

but whether, under the Court’s common or constitutional law review 

powers, the Promotion of Administrative Justice Act 3 of 2000, or in 

terms of the provisions of the Exchange Control Regulations.  The real 

issue is – as this Court put it in Chief Lesapo at para 16 – that “any 

constraint upon a person or property shall be exercised by another 

only after recourse to a court recognized in terms of the law of the 

land”.  

(Emphasis added). 

 

26.8. Indeed, on the Court below’s reasoning, section 34 is rendered 

nugatory and Court oversight unnecessary, be it in relation to the 
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issuing of warrants of search and seizure and orders allowing 

interception and monitoring of private communications in the criminal 

context, or in relation to execution orders against immovable property 

or civil forfeiture orders under the Prevention of Organised Crime Act, 

121 of 1998, since it is always open to an individual aggrieved by such 

state action to come to Court after the event on review.  

 

26.9. Indeed, one of the central features of this Court’s decision in Chief 

Lesapo was the finding at para 20 that “[t]he fact that the debtor may 

have recourse to a court of law after the attachment takes place does 

not cure the limitation of the right; it merely restricts its limitation” 

(emphasis added), a factor simply not dealt with by Court below at all. 

 

26.10. At the leave to appeal hearing, counsel stressed that this Court in De 

Lange v Smuts 1998 (3) SA 785 (CC) at para [90] had highlighted this 

factor in the context of the Insolvency Act and had there held that it 

was not sufficient to cure the unconstitutional committal to prison of a 

person who refused to cooperate at a creditors’ meeting by arguing 

that the person committed may apply immediately under section 66(5) 

to the appropriate High Court for discharge from prison.  This, said this 

Court, “does not, however, cure the deprivation of the right, it merely 

limits the deprivation in time”.   

 

26.11. What makes forfeiture under regulation 3(5) particularly egregious is 

that it is punishment potentially of the most disproportionate kind.  For 

violating Exchange Control Regulations, the Applicants have been 
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effectively sentenced to a punitive fine in excess of R100,000.  Of 

course, not all cases of forfeiture against those that violate the 

Exchange Control Regulations will have this effect.  However, I stress 

that manifest potential exists under the Regulations for inappropriate 

“sentences” involving sums of money that are totally out of the realm 

of ordinary criminal fines.   

 

In the circumstances, in order to keep a check on the 

appropriateness of such “sentences” on a case-by-case basis, it is 

necessary in my submission to interpose judicial oversight over the 

process in all cases of forfeiture under regulation 3(5). 

 

26.12. I therefore re-affirm my submission that regulation 3(5) of the 

Exchange Control Regulations violates the right of access to court 

entrenched in the Constitution. 

 

27. The constitutional principle in section 165(1) of the Constitution – the vesting 

of the judicial authority in the courts.  

 

27.1. The Constitution provides for a separation of powers between the 

legislature, judiciary and executive by vesting the legislative authority 

in the Legislature, the executive authority in the Executive, and the 

judicial authority in the Courts. Laws inconsistent with this separation 

of powers are invalid.   
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27.2. Section 165(1) of the Constitution provides that the “judicial 

authority of the Republic is vested in the courts”.  Section 166 

provides the various courts contemplated by the Constitution. 

 

27.3. In my submission, “punishment lies in the heartland of judicial power”.  

 

27.4. As I have stated above, the forfeiture exacted by way of regulation 

3(5) amounts to civil punishment of the most serious kind.  Officials 

such as the Fourth Respondent are neither Courts nor judicial officers 

who exercise the authority of a court.   

 

As such, I submit that officials such as the Fourth Respondent are 

not constitutionally entitled to exercise the severe punishment 

authority which is ordinarily reserved for the judicial branch of the 

Republic. 

 

27.5. It is accepted that the separation of powers envisaged by the 

Constitution is neither rigid nor inflexible.  I submit, however, that no 

amount of flexibility can permit so obvious an intrusion into the judicial 

domain as that which arises when an officer of the executive branch 

“sentences” by civil forfeiture. 

 

27.6. This is particularly so because a decision to forfeit can result in a 

person being deprived their property. 
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27.7. I submit further below that the constitutional difficulty is exacerbated 

by the fact that regulation 3(5) confers on officials such as the Fourth 

Respondent (an executive official) the power to exercise this 

discretion without any form of guidelines as to how it is to be exercised 

despite the fact that exercise of the discretion may affect fundamental 

rights.   This is inconsistent with the jurisprudence of this Court.   

 

And, on the facts of this case it is fatal to the Respondents’ argument, 

since on their version the Fourth Respondent stated that none of the 

Applicants’ constitutional rights were at issue when she decided that 

their foreign currency was to be forfeited. 

 

27.8. I would also add that virtually no legislative safeguards have been put 

in place to ensure that officials such as the Fourth Respondent are 

appropriately qualified or that they are at least beholden to the Court 

whose judicial power they purport to be exercising.  In terms of the 

Currency and Exchanges Act and the Exchange Control Regulations: 

 

27.8.1. There are no minimum qualifications at all for officials that 

work in the position occupied by the Fourth Respondent. 

 

27.8.2. Officials such as the Fourth Respondent are members of the 

public service and in the Applicants’ case was a manager in 

the exchange control department of the South African 

Reserve Bank and a designated functionary of the First 
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Respondent for purposes of applying and administering 

the regulations. 

 

27.8.3. There are no express requirements for officials such as the 

Fourth Respondent to be impartial and independent. 

 

27.9. Yet, these are the officials who are purporting to exercise the “judicial 

authority” of the Republic that is “vested in the courts”, and, I should 

add, the most severe form of judicial authority there is – the power to 

punish.  

 

27.10. The Court below found without any evidence to this effect being led, 

that it “will be logistically impossible to, for example, arrange for a 

court hearing before seizing foreign currency at an airport before an 

offender leaves the republic in possession thereof” (at page 39). 

 

27.11. I submit, with respect, that the Court below erred in this line of 

reasoning in a number of respects. 

 

27.12. First, the Court below’s premise is, in my submission, simply irrelevant 

to the question that was before the Court.   

 

The question was not whether judicial control had to be exercised 

over the official at the airport that (in terms of regulation 3(3)) seizes 

money suspected of being involved in a violation of the Exchange 

Control Regulations.  The question is whether the official, such as the 
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Fourth Respondent, who thereafter in terms of regulation 3(5) 

decides whether to refund the money or a portion thereof or impose a 

civil punishment by declaring the money forfeited, ought to be subject 

to judicial control.   

 

27.12.1. In my submission, which submission was advanced at the 

application for leave to appeal hearing by counsel and 

rejected by the Court below, the answer lies in the judgment 

of this Court in Zondi v MEC for Traditional and Local 

Government Affairs 2005 (3) SA 589 (CC) at para [83].   

 

In that case this Court dealt with an argument advanced by 

the State that the immediate impoundment of straying cattle 

was necessary without judicial oversight because of the 

danger posed by such cattle.  This Court held as follows at 

para [83] in respect of that argument: 

 

“There is no reason why, once the animals have been 

impounded, the judicial process should not be allowed 

to supervise the process of execution through its 

rules.  Once the animals have been removed to the 

pound, there is no longer any need for immediate 

action.  It is not necessary therefore to deny the 

livestock owner the supervision exercised by the 

courts through their rules over the process of 

execution.  This is what … the ordinance permits”. 
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27.12.2. I submit that the same reasoning applies in relation to 

regulation 3(5) of the Exchange Control Regulations, 

namely, that there is no reason why, once the foreign 

currency has been seized at the airport, the judicial process 

should not be allowed to supervise through its rules the 

process by which an official such as the Fourth Respondent 

thereafter decides on forfeiture under regulation 3(5).   

 

It is not necessary to deny the owner of the foreign currency 

the supervision exercised by the courts, experienced in the 

task of imposing punishment, through their rules over the 

process of forfeiture of property.   

 

27.13. I therefore reaffirm my submission that regulation 3(5) of the 

Exchange Control Regulations is inconsistent with section 165(1) of 

the Constitution which reserves judicial authority, particularly for 

punishment which lies in the heartland of judicial power, for the 

Courts. 

 

28. Section 25(1) of the Constitution – the right not to be arbitrarily deprived of 

property.  

 

28.1. Section 25(1) of the Constitution provides that no law may permit 

arbitrary deprivations of property. 
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28.2. A decision under regulation 3(5) ordering that an individual’s foreign 

exchange is forfeited to the state is in my submission unquestionably 

a deprivation of property.   The critical question is whether regulation 

3(5) permits arbitrary deprivations of property. 

 

28.3. This Court has held that the level of scrutiny imposed by the test for 

arbitrariness will depend on the context in which it is applied. 

However, this Court has stressed that the term “arbitrary” in section 25 

is not limited to non-rational deprivation, but involves an enquiry into 

whether there is “sufficient reason” for the deprivation concerned. 

 

28.4. The end sought to be achieved by the deprivation in this case is, as 

the Court below noted to “provide protection to the state and its 

citizens against unlawful currency practices”.  

 

It is not disputed that this may be a legitimate legislative purpose.    

 

However, the property in question is money which may – as in this 

case – be money that is lawfully the property of an individual who has 

worked for that money and paid taxes in respect thereof.  In terms of 

the above principles a compelling purpose will have to be established 

in order for the regulation to constitute sufficient reason for 

deprivation of that property.  

 

28.5. In the absence of any judicial oversight to prevent injustices in the 

process of forfeiting people’s money, regulation 3(5) allows officials 
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such as the Fourth Respondent to deprive people of property 

without sufficient reason.   

 

28.6. Furthermore, this Court has held that a law infringes section 25(1) 

when it provides for a deprivation of property in a manner that is 

procedurally unfair. 

 

28.7. I submit that the absence of a procedure or hearing which allows the 

interests of the State and the individual whose money is at risk of 

being forfeited to be balanced through the exercise of a judicial 

oversight, amounts to depriving people of property in a manner which 

is procedurally unfair.  Furthermore, for reasons I will articulate further 

below, regulation 3(5) provides no or little guidance to officials as to 

the exercise of their discretion.  Accordingly, the deprivation of 

property occasioned by the decision to forfeit a person’s money is one 

that is procedurally unfair because of its arbitrary nature. 

 

28.8. Thus, regulation 3(5) violates section 25(1) of the Constitution. 

 

28.9. I am advised that an argument along these lines was made before the 

Court below. 

 

28.10. However, the Court below appears to find – on the basis of National 

Director of Public Prosecutions v RO Cook Properties (Pty) Ltd and 

two other cases 2004 (8) BCLR 844 (SCA) – that there is no violation 

of the right to property because constitutional principles recognise 
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individual moral agency and encourage citizens to embrace the 

responsibility that flow from it, and that the same approach should 

apply to “the currency legislation under discussion, enacted more than 

seventy years ago, and providing protection to the state and its 

citizens against unlawful currency practices”. 

 

28.11. I am advised and accordingly submit, that the Court below failed to 

appreciate that the Cook Properties case is in fact authority going the 

other way, more particularly since in Cook Properties the Supreme 

Court of Appeal was able to uphold the constitutionality of civil seizure 

and forfeiture under the Prevention of Organised Crime Act 121 of 

1998 only because judicial oversight was provided in respect of such 

forfeiture. 

 

FAILURE TO JUSTIFY UNDER SECTION 36 

 

29. The Respondents in the Court below led evidence to justify the existence of 

exchange control regulations in general.  

 

30. What they did not do is lead any evidence to justify the particular process that 

regulation 3(5) employs to cause forfeiture and thus punishment. 

 

LEAVE TO APPEAL 

 

31. The Applicants have demonstrated the required reasonable prospects of 

success in this appeal and leave to appeal should be granted.  The 
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Applicants have also demonstrated that the issues raised by the present 

case are unquestionably constitutional matters.  The evidence led in the Court 

below is sufficient for this court to hear and dispose of the appeal without 

referring the matter back to the Court below. 

 

32. In my view, the only remaining issue is whether this Court should grant leave 

to appeal directly to it in circumstances where the usual route is for the 

applicants to proceed to apply to the President of the Supreme Court of 

Appeal in relation to the refusal of their application for leave to appeal by the 

Court below on 31 August 2006.   

 

33. I submit, however, that in the circumstances of the present case, this Court 

ought to grant leave to appeal under rule 19 of the Court’s rules.  I say so for 

the following reasons: 

 

33.1. First: as I mentioned earlier, this Court has already ordered that the 

Gary Van der Merwe application for leave to appeal be heard on 7 

November 2006.  Given that this matter and the Van der Merwe 

matter both involve the question of the proper constitutional 

interpretation of regulation 3(5) of the Exchange Control Regulations 

in circumstances where the applicants in both cases are challenging 

the forfeiture of foreign currency in terms thereof, I submit that it is 

preferable that this matter be heard by this Court without the need for 

a judgment on the issue by the SCA.  Indeed, it is not in the interest of 

justice for the constitutional matters to be heard effectively 

“piecemeal”.   
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33.2. Second: This Court has the benefit of judgments by the Full Bench of 

the Cape High Court and of the Transvaal Provincial Division.  Each of 

these judgments is directly on point and has been delivered in the last 

six months.  This Court is thus in a position to pronounce finally on the 

constitutional questions raised in relation to regulation 3(5) of the 

Currency Exchange Regulations. 

 

33.3. Third: this matter does not require any evidence nor is it fact 

dependent on factual material.  Rather, it involves an objective 

constitutional assessment of the procedures for declaring money 

forfeited to the state. 

 

33.4. Fourth: this appeal to the Supreme Court of Appeal may be a fruitless 

exercise and a waste of costs in light of this Court’s decision in the 

Van der Merwe case.   

 

34. I submit that in the circumstances this Court should grant leave to appeal 

directly to it so that the applicants may participate in arguments about the 

very issues which they are attempting to pursue before the Supreme Court of 

Appeal but which the highest Court in the land on constitutional issues will 

consider on 7 November 2006. 

 

35. I submit that it cannot be in accordance with the interests of justice or the rule 

of law to insist that the applicants attempt to pursue their application for leave 

to appeal to the Supreme Court of Appeal when this Court – the highest in the 
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land on the issues which the Applicants’ wish to have resolved – will hear 

argument on those very issues.   

 

36. I therefore submit that it is in the interests of justice for leave to appeal to be 

granted. 

 

CONDONATION FOR LATE FILING 

 

37. To the extent necessary the Applicants apply for condonation of the late filing 

of this application for leave to appeal. 

 

38. I am advised that in terms of Rule 19 of the Rules of this Court a litigant who 

is aggrieved by the decision of a court (including the Supreme Court of 

Appeal) and who wishes to appeal against it to this Court on a constitutional 

matter shall, within 15 days of the order against which the appeal is sought to 

be brought and after giving notice to the other party or parties concerned, 

lodge with the Registrar an application for leave to appeal. 

 

39. The Court below’s judgment dismissing the application on the merits was 

handed down on 9 May 2006, although leave to appeal to the SCA was 

dismissed on 31 August 2006.  

 

40. I ask that, in terms of Rule 32 of this Court’s Rules, this Court condone the 

Applicants’ lateness, if that be necessary.  I submit that the following factors 

justify the grant of condonation:  
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40.1. The Applicants’ reason for failing to prosecute this appeal timeously 

is that the Applicants never intended to apply to this Court for leave to 

appeal to it directly.  At the time that the Court below dismissed the 

application the Applicants intended to pursue an appeal to the 

Supreme Court of Appeal and if necessary thereafter to this Court. 

The Applicants accordingly, and timeously, made an application for 

leave to appeal to the Transvaal Provincial Division in terms of section 

20(4)(b) of the Supreme Court Act read with section 20(1).  It was only 

after that leave to appeal application was refused and while the 

Applicants were contemplating an application for leave to appeal to 

the Supreme Court of Appeal that I became aware of this Court’s 

directions in Van der Merwe.  

 

41. The importance of the matter to the Applicants is plain.  They intend 

appealing the judgment of the Court below and in the circumstances, for the 

reasons set out earlier, it makes little sense and is not in the interests of 

justice for them to pursue an appeal to the Supreme Court of Appeal when 

this Court is deciding on the same or similar issues under the same legislation 

and regulations.  It will be a significant saving of time and money for the 

Applicants if this Court grants condonation and grants the Applicants leave to 

appeal against the decision of Prinsloo J. 

 

42. I submit that the matter is also of importance to the public.  

 

Given the lack of clarity about regulation 3(5) and its constitutionality, as well 

as the practical consequences of the punitive power afforded to officials such 
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as the Fourth Respondent to forfeit money that has been seized, it is 

necessary for this Court to determine the constitutionality of regulation 3(5).   

 

43. There can be and is, no prejudice of any kind to the Respondents should 

condonation be granted. 

 

44. On the contrary, it should suit the Respondents to have this important 

constitutional issue dealt with by this Court.  As it turns out, the issues will 

probably be decided by this Court after argument in the Van der Merwe 

matter on 7 November 2006.   

 

45. As set out in the body of this affidavit, it is submitted that the appeal has merit 

and that the Applicants’ application for leave to appeal should succeed.  The 

prospects of success on the merits are sufficient to outweigh a refusal of 

condonation. 

 

46. Even if I am wrong in my submissions above this Court should in the interest 

of justice grant leave to appeal as the forfeiture which constituted punishment 

in this case was grossly disproportionate to the nature of the offence allegedly 

committed by the Applicants.  For this reason alone the forfeiture was 

unconstitutional and invalid. 
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CONCLUSION 

 

47.  I accordingly ask that this Court grants the Applicants’ condonation for the 

late filing of this appeal and grants them leave to appeal. 

 

_____________________ 

JAN ABRAHAM MEYER 

 

This is to certify that the abovenamed has acknowledged that she knows and understands 

the contents of this affidavit which was signed and sworn to before me at   CLAREMONT                                     

this   7TH    day of  SEPTEMBER 2006 and that the regulations contained in the Government 

Notice R1258 dated 21st July 1972 have been complied with. 

    

COMMISSIONER OF OATHS 

 


