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BACKGROUND 
1. 

 

Insofar as the facts are relevant, the application must be adjudicated on 

the basis of the facts alleged by the applicants which are admitted by the 

fourth respondent, together with those facts as alleged by the Fourth 

Respondent. 

Plascon-Evans Paints Ltd v Van Riebeeck Paints (Pty) 

Ltd, 1984 (3) SA 623 (A) at 634 E-I. 

 

2. 

 

It is common cause that the applicants committed criminal offences by 

breaching the provisions of the Exchange Control Regulations and: 

 

2.1. that the applicants had unlawful acquired the foreign currency 

which was found in the first applicant’s possession and seized. 

 

2.2. that the first applicant was in unlawful possession of the foreign 

currency which was seized from him. 

 

2.3. that the taking of the foreign currency out of the Republic of South 

Africa would have constituted an offence by the applicants. 

Exchange Control Regulations 2 and 3. 
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3. 

 

3.1. The application as originally launched did not raise the issue of the 

constitutionality of Regulation 3(5) of the Exchange Control 

Regulation and no declaration of invalidity was sought. 

Notice of Motion, Vol 1, p 1-6. 

 

3.2. The first and second respondents, on the basis of the relief as 

claimed in the notice of motion, elected to abide the Court’s 

decision and not to oppose the application. 

Notice to Abide, Vol 1, pp 45-46. 

 

 

3.3. The applicants thereafter simply delivered an amended notice of 

motion in which the previous order for return of the foreign currency 

seized was substituted with an order sought in the following terms: 

 
"In the alternative, and in addition to the relief 

sought in paragraph 1 and 2 above, declaring 

that Regulation 3(5) of the Regulations is 

inconsistent with the Constitution and invalid." 

 

4. 

The applicants’ constitutional attack is directed only at the provisions of  
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Regulation 3(5).  The grounds upon which the applicants contended in the 

initial application that Regulation 3(5) was unconstitutional, were: 

 

4.1. That it allows for a penalty to be imposed without providing the 

subject of the penalty any recourse to a Court of law prior to the 

imposition of the penalty. 

 

4.2. That by so providing Regulation 3(5) offends not only the right to a 

fair trial guaranteed under section 35 of the Constitution, but also 

the rights in section 25 of the Constitution that no law permits 

arbitrary deprivation of property. 

 

4.3. That Regulation 3(5) does not provide the decision-maker with any 

guidelines as to how, when and to what extent forfeiture of seized 

currency should be ordered. 

Supplementary Founding Affidavit, Vol 1, par 16-18, 

pp 102-103. 

 

THE APPLICATION FOR LEAVE TO APPEAL 

 

5.    

 

The applicants contend that it is in the interests of justice that leave to 

appeal should be granted for two reasons: 
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5.1. The existence of an alleged conflict between the judgment of the 

Full Court in the Van der Merwe matter and the judgment of the 

Court below in this matter concerning the interpretation of 

Exchange Control Regulation 3(5);  and 

 

5.2. The merits of the appeal and the constitutional matters raised in 

this appeal. 

 

6. 

 

6.1. The respondents dispute that there is any conflict between the 

judgment of the Full Court in the Van der Merwe matter and the 

judgment of PRINSLOO J in this matter in the Court below. 

 

6.2. In the Van der Merwe matter, the application had been founded 

upon the rei vindicatio, and the central question was accordingly 

whether Van der Merwe had proved his ownership of the funds.  

The respondents opposed the relief on the basis of a contention 

that once the foreign currency had been seized in terms of 

Regulation 3(3) it became forfeited to the National Revenue Fund 

and that Van der Merwe therefore could not claim ownership 

thereof, the consequence of the seizure being a permanent  
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deprivation of the foreign currency and the ownership thereof. 

Van der Merwe Judgment, Vol 3, par 14-16, pp 189-291. 

 

In dealing with this contention the Full Court concluded that on a 

proper interpretation of Regulation 3(5) it could not have been 

intended that an act of seizure would constitute a permanent 

deprivation of the currency and ownership thereof "without any 

intervention from a body other than the party seizing the items". 

Van der Merwe Judgment, Vol 3, par 22 and 23, p 294. 

 

6.3. PRINSLOO J in the Court below was not called upon to decide, 

and did not decide, the question whether a seizure of the foreign 

currency had as its consequence a permanent deprivation of the 

currency and loss of ownership therein.  The question which 

PRINSLOO J considered and decided was whether the forfeiture 

took place by virtue of the provisions of Regulation 3(5) or by virtue 

of an administrative decision taken by the fourth respondent.  His 

finding that the forfeiture takes place by virtue of the provisions of 

Regulation 3(5) does not amount to a finding that the seizure of the 

currency in terms of Regulation 3(3) results in a permanent 

deprivation of the foreign currency and loss of ownership thereof, 

and the decision of PRINSLOO J in the Court below is accordingly 

not in conflict with the decision in the Van der Merwe matter. 

Judgment PRINSLOO J, par [43]-[48], Vol 3, pp 264-265. 
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6.4. The respondents submit that there is no conflict between the 

judgment in the Van der Merwe matter and of PRINSLOO J in the 

Court below in this matter which requires resolution by this Court. 

 

7. 

 

As regards the merits of the appeal, the respondents refer to and rely 

upon the argument which follows hereunder, and submit that the appeal 

has no merit.   

 

8. 

 

The respondents accordingly submit that the application for leave to 

appeal should be refused with costs, including the costs attendant upon 

the employment of two counsel. 
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CONSTITUTIONAL ISSUES INVOLVED 

9. 

 

The applicants did not in the Court below and do not before this Court 

attack the constitutionality of Regulation 3(3) which permits the seizure of 

foreign currency under circumstances provided for in the regulation, nor 

do they contend that the seizure was unlawful.  This matter must 

accordingly be adjudicated on the basis that the foreign currency which 

the first applicant had in his possession was unlawfully acquired and 

unlawfully in his possession, and was lawfully seized from his possession 

in terms of Exchange Control Regulation 3(3). 

 

10.  

 

The applicants’ contention that Regulation 3(5) is unconstitutional rests 

upon the foundation that on an interpretation of Regulation 3(5): 

 

10.1. it permits the Treasury or a designated official (such as the fourth 

respondent) to forfeit foreign currency and thus punish an 

individual without judicial oversight; 

 

10.2. it permits the Treasury or a designated official (such as the fourth 

respondent) to forfeit and thus punish an individual where the 



- 10 - 
 
 

regulations provide no or little guidance as to the appropriate 

exercise of such a punitive discretion.  (Our emphasis.) 

Applicants’ Submissions, par 36. 

 

11. 

 

The respondents submit that the applicants’ attack on the constitutionality 

of Regulation 3(5) rests upon a misinterpretation of the meaning, 

structure, mechanism and effect of Regulation 3(5). 

 

12. 

 

Regulation 3(5) provides as follows: 

 
"All bank notes, gold, securities and foreign currency seized 

under sub-regulation (3) or (4) shall be forfeited for the 

benefit of the National Revenue Fund:  Provided that the 

Treasury may, in its discretion, direct that any bank notes, 

gold, securities or foreign currency so seized, be refunded 

or returned, in whole or in part, to the person from whom 

they were taken, or who was entitled to have the custody or 

possession of them at the time when they were seized." 
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13. 

 

13.1. The Exchange Control Regulations were promulgated pursuant to 

the provisions of section 9 of the Currency and Exchanges Act 9 of 

1933. 

 

13.2. Section 9(2)(a) authorises the making of regulations which "apply 

any sanctions therein set forth which (the Governor General) thinks 

fit to impose, whether civil or criminal". 

 

13.3. Section 9(2)(b) specifically authorises the making of regulations 

which provide for the attachment and forfeiture of money which is 

involved in an offence against any regulation or in respect of which 

an offence has been committed or is reasonably suspected to have 

been committed. 

 

14. 

 

It is submitted that on a proper interpretation of Regulation 3(5): 

 

14.1. foreign currency seized in terms of Regulation 3(3) or (4) is 

forfeited to the State, such forfeiture being the consequence of 

Regulation 3(5) and the empowering provisions of section 9 of the 

Currency and Exchanges Act, 1933; 
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14.2. that a discretion is given to the Treasury to ameliorate or negate 

the consequence of forfeiture as stipulated in the first part of 

Regulation 3(5); 

 

14.3. that the Treasury is given no power or authority to forfeit or to 

punish by forfeiture.  The respondents submit that once currency 

has been lawfully seized under Regulation 3(3) forfeiture follows as 

a consequence of the provisions of Regulation 3(5), unless the 

consequence of forfeiture is avoided by: 

 

14.3.1. the exercise of a discretion by the Treasury in terms of 

Regulation 3(5);  or 

 

14.3.2. by judicial intervention. Section 9(2)(d) expressly 

provides that the regulations shall provide that any 

person aggrieved by an attachment or forfeiture shall 

be entitled to institute legal proceedings in a 

competent Court for the revision of any such decision 

or action.  The regulations in fact provide for a right of 

review. 

 

 

 

 

 

15. 
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Insofar as a forfeiture of foreign currency has a punitive element, such 

penalty is imposed not by the Treasury or a designated functionary such 

as the fourth respondent, but by the Legislature in terms of the regulations 

made in terms of section 9 of the Currency and Exchanges Act, 1933. 

 

16.  

 

Fundamental to the applicants’ argument is their categorisation (which the 

respondents submit is wrong) of the power or authority given to the 

Treasury or a designated functionary as not being a discretion to negate 

or ameliorate the forfeiture as stipulated in Regulation 3(5). They rather 

contend: 

 

16.1. that the power is punitive in nature. 

Applicants’ Submissions, par 50. 

 

16.2. that a functionary such as the fourth respondents metes out the 

forfeiture or punishment. 

Applicants’ Submissions, par 50.2. 

 

16.3. that the exercise of the power to refund or not refund foreign 

currency involves a sentencing discretion. 

Applicants’ Submissions, par 50.4. 
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16.4. that the fourth respondent’s administrative decision metes out 

punitive liability. 

Applicants’ Submissions, par 74. 

 

16.5. that the forfeiture of the foreign currency is effected by the decision 

of a designated functionary such as the fourth respondent. 

Applicants’ Submissions, par 83. 

 

16.6. that the power exercised by the fourth respondent is a power to 

exact punishment by way of forfeiture. 

Applicants’ Submissions, par 91. 

 

16.7. that Regulation 3(5) allows officials such as the fourth respondent 

to deprive people of property without sufficient reason. 

Applicants’ Submissions, par 118. 

 

16.8. that Regulation 3(5) gives to officials such as the fourth respondent  

a punitive power which is unconstrained. 

Applicants’ Submissions, par 127. 

 

16.9. that Regulation 3(5) accords to the fourth respondent a judicial 

power to exact punishment and to exercise a judicial sentencing 

discretion. 

Applicants’ Submissions, par 127.1. 
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SECTION 34 OF THE CONSTITUTION 

 

17. 

 

Section 34 of the Constitution guarantees the right of access to Courts: 

 
"Everyone has the right to have any dispute that can be 

resolved by the application of law decided in a fair public 

hearing before a Court or, where appropriate, another 

independent and impartial tribunal or forum." 

 
 

18. 

 

18.1. In the matter of Metcash Trading Ltd v Commissioner, SARS & 

Another, 2001 (1) SA 1109 (CC), this Court considered whether 

certain provisions of the Value-Added Tax Act 89 of 1991 impugn 

the right of access to Courts in terms of section 34 of the 

Constitution. 

 

18.2. The Court categorised challenges to actions of the Commissioner 

before the Special Court as not being appeals in the forensic sense 

of the word, but as "proceedings in terms of a statutory mechanism 

specially created for the reconsideration of this particular category 
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of administrative decisions - and appropriate corrective action - by 

a specialist tribunal".  

Paragraph [32]. 

 

It is submitted that the Legislature, after having provided forfeiture 

to the State as being the fate of money seized in terms of 

Regulation 3(3), authorised the Treasury (or a designated 

functionary) as a specialist in exchange control matters to 

reconsider the consequence of forfeiture and to negate or 

ameliorate that consequence. 

 

18.3. The Court pointed out that had the Value-Added Tax Act not 

provided the special appeal procedure for review of the 

Commissioner’s challenged decisions by specialists tribunals, the 

avenues for substantive redress available to vendors aggrieved by 

the rejection of their objections to assessments and decisions by 

the Commissioner would probably have been common law judicial 

review.  In this context the Court emphasised: 

 
"But, and this is crucial to an understanding of this part of 

the case, the Act nowhere excludes judicial review in the 

ordinary course.  The Act creates a tailor-made mechanism 

for redressing complaints about the Commissioner’s 

decisions, but it leaves intact all other avenues of relief." 
 

Paragraph [33]. 
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It is submitted that in an analogous way Regulation 3(5) of the 

Exchange Control Regulations creates a mechanism, through 

representations to and the exercise of a discretion by the Treasury, 

for negating or ameliorating the consequence of forfeiture of seized 

currency, whilst expressly preserving a course of judicial review. 

 

18.4. In dealing with section 36 of the Value-Added Tax Act (which 

provides that the obligation to pay any tax shall not, unless the 

Commissioner so directs, be suspended by any appeal or pending 

the decision of a Court of law), the Court stated the following: 

 
Paragraph [37]: 
"More importantly, section 36(1) is not concerned with 

access to a Court of law and says nothing that can be 

construed as a prohibition against resort to such a Court.  It 

also has nothing to do with judgment on the tax debt;  and 

even less does it have any bearing on execution of such a 

judgment.  It does not afford any authority to circumvent the 

Courts, nor any right to levy execution." 

 
It is submitted that the same can properly be said of Regulation 

3(5). 

 

18.5. It is submitted that there is nothing in Regulation 3(5) of the 

Exchange Control Regulations which constitutes a "hidden or 

implicit ouster of the jurisdiction of the Courts" and that Regulation 

3(5) "cannot be said to bar the access to the Court should be 

protected by section 34 of the Constitution". 
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Metcash Trading Ltd, par [46]. 

 

18.6. It is submitted that the effect of Regulation 3(5) is that a person 

from whom currency has been seized cannot recover that currency 

(which shall be forfeit to the State) unless: 

 

18.6.1. the Treasury exercises a discretion to return or refund 

the currency in whole or in part, or 

 

18.6.2. in the event of the Treasury refusing to do so, a Court 

of review orders the return or refund of the currency in 

whole or in part. 

 

19. 

 

It is submitted that the decision in Chief Lesapo v North West 

Agricultural Bank & Another, 1999 (12) BCLR 1420 and the principles 

laid down in that matter are of no assistance to the applicants in the 

present matter, in particular for the reasons that: 

 

19.1. Regulation 3(5) does not afford to the Treasury a discretion to 

determine a dispute as to whether or not the seized money should 

be forfeited.  If there has been a valid seizure, the consequence of 

forfeiture is a consequence stipulated by the Legislature. 
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19.2. The exercise of a discretion by the Treasury cannot be equated or 

likened to the execution of a judgment.  Its effect is to provide that 

foreign currency which a person unlawfully obtained and may not 

lawfully possess and which has been lawfully seized, shall not be 

returned and shall be forfeit for the benefit of the State, unless the 

Treasury in the exercise of a discretion prevents that consequence. 

 

20. 

 

20.1. In Zondi v Member of the Executive Council for Traditional and 

Local Government Affairs and Others, 2005 (4) BCLR 347 (CC) 

this Court considered whether certain sections of the Pound 

Ordinance 32 of 1947 (Natal) were inconsistent with the 

Constitution and invalid.  

 

20.2. The complaint against the particular sections was that "they permit 

seizure and impoundment of trespassing livestock and their 

subsequent sale-in-execution without judicial intervention and 

without notice to the livestock owner where the stock owner is not 

known. This was said to be a violation of the right of access to 

Courts." 

Paragraph [55]. 
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20.3. With regard to section 34 the Court stated that: 

 
"Section 34 is an express constitutional recognition of the 

importance of the fair resolution of social conflict by 

impartial and independent institutions.  The sharper the 

potential for social conflict, the more important it is, if our 

constitutional order is to flourish, that disputes are resolved 

by Courts." 
Paragraph [61]. 

 

 

"Section 34, therefore, requires not only that individuals 

should not be permitted to resort to self-help, but it also 

requires that potentially divisive social conflicts must be 

resolved by Courts, or other independent and impartial 

tribunals.  Section 34 recognises that it is important to do so 

to ensure that orderly and fair solutions to such conflicts are 

found, to promote social cohesion and to avoid the 

exacerbation of divisions and unfairness.  Determining 

whether it is necessary for such conflicts to be brought 

before Courts will require a consideration of the potential for 

social conflict in relation to the particular matters 

concerned, the quality of arms of the parties that are likely 

to be involved in such conflict, and the practicalities of 

requiring such matters to be resolved by Courts, amongst 

other things." 
Paragraph [63]. 

 

20.4. The Court found that an immediate seizure and impoundment of 

trespassing animals without a Court order, even if it limited the right 

of access to Courts, would certainly be justifiable. 

Paragraph [66]. 
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It is therefore understandable that the applicants have not sought 

to attack the provisions of Regulation 3(3) which authorise a 

seizure in the specified circumstances without resort to a Court.  

The act of seizure is, of course, an administrative action subject to 

judicial review. 

 

20.5. The Court’s finding that the process of sale of livestock in execution 

violates the right of access to a Court is based upon the finality of 

the process, which cannot be reversed by subsequent judicial 

intervention.  At paragraphs [74] and [75] the following was stated: 

 
"The scheme permits the land owner to seize the livestock 

and cause it to be detained and sold by the pound keeper.  

The sale is on conditions stipulated by the pound keeper. 

The purpose of the sale is to secure payment of trespass 

fees or damages and other impoundment fees and 

expenses.  The scheme denies the livestock owner the 

protection of the judicial process and supervision exercised 

by a Court through its rules over the process of execution.  

From start to finish there is no judicial intervention. 

 

Manifestly, the scheme does not contemplate the 

involvement of the Courts.  The execution process created 

by sections 33, 34 and 37 does not go through the ordinary 

Courts.  The ordinary civil process of execution is not 

employed.  The land owner is permitted to bypass the 

Courts and recover damages through an execution process  

carried out by a private business person or an official of a 

municipality without any Court intervention.   

 

The effect of the scheme, therefore, is to remove from the 

Court’s scrutiny one of the sharpest and most divisive 
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conflicts of our society. The problem of cattle trespassing 

on farm land must be seen in the context I have outlined 

above.  It is not merely the ordinary agrarian irritation it 

must be in many societies.  It is a constant and bitter 

reminder of the process of colonial dispossession and 

exclusion.  The potential for conflict between landless stock 

owners, whose forebears were deprived of their land, and 

farmers must be acknowledged. Moreover, in many cases, 

landless  stock owners, for whom cattle constitutes not only 

a form of material security, but also a way of life of 

tremendously significant social and communal importance, 

will have scant ability to approach Courts for relief when 

their cattle are impounded. The effect of the impounding 

scheme as described, therefore, is to effectively remove 

from the arena of Courts the sharp conflicts which will often 

underlie the process of impoundment." 
 

It is submitted that the facts of the present matter and the 

circumstances under which Regulation 3(5) operate are not 

comparable with those in Zondi’s case. 

 

20.6. The Court in paragraph [83] held that there is no reason why, once 

animals have been impounded, the judicial process should not be 

allowed to supervise the process of execution through its Rules.  In 

the case of seized currency there is no process of execution which 

requires supervision.  In the event of a forfeiture of the currency, a 

subsequent judicial intervention and setting aside of the forfeiture 

would result in a complete restoration of the affected person to his 

former position. 
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20.7. It is submitted that in the present matter there was no dispute 

which required resolution and called for judicial intervention;  it is 

common cause that the currency was lawfully seized in terms 

Regulation 3(3) and that, without intervention by the Treasury (the 

fourth respondent) the legislated consequence of the seizure would 

be forfeiture. 

 

21. 

 

It is submitted that such right which the applicants may have that the 

question of forfeiture be considered by a Court, does not arise from the 

provisions of section 34 of the Constitution, but rather from the provisions 

of section 33 which guarantees to everyone the right to administrative 

action that is lawful, reasonable and procedurally fair.  There can be no 

doubt that both the initial seizure and any decision by the Treasury not to 

return or refund the money seized are administrative actions subject to a 

judicial review. 

Metcash Trading Ltd v Commissioner SARS, supra. 

Paragraph [39] - [42]. 

Zondi v Member of the Executive Council, supra. 

Paragraph [99]-[105]. 

 

THE PROVISIONS OF SECTION 25(1) OF THE CONSTITUTION 
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22. 

 

The applicants rely on the provisions of section 25(1) of the Constitution 

which provides: 

 
"No one may be deprived of property except in terms of law 

of general application, and no law may permit arbitrary 

deprivation of property." 

 
23. 

 

The respondents accept that: 

 

23.1. the foreign currency seized is "property" as contemplated in section 

25(1) of the Constitution;  and 

 

23.2. that a forfeiture of the foreign currency amounts to a deprivation of 

property as contemplated in section 25(1) of the Constitution. 

 

 

 

 

 

 

24. 
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24.1. It is clear that the Exchange Control Regulations are a law of 

general application.  The question for determination is accordingly 

whether Regulation 3(5) "permits arbitrary deprivation of money 

(foreign currency)." 

First National Bank v Commissioner for SARS, 2002 (7) 

BCLR 702 (CC), par [61]. 

 

24.2. In First National Bank v Commissioner for SARS, 2002 (7) 

BCLR 702 (CC) the Court dealt extensively with the meaning of 

"arbitrary" in section 25 of the Constitution.  The Court stated, inter 

alia, the following: 

 
[62]: "The word ‘arbitrary’ depending on its statutory 

context, may only impose a low level of judicial scrutiny, 

requiring nothing more than the absence of bias or bad faith 

to satisfy such scrutiny.  For example, it has been held to 

mean ‘capricious or proceeding merely from the will and not 

based on reasonable principle’." 

 

And further: 
[65]  "In its context ‘arbitrary’, as used in section 25, is not 

limited to non-rational deprivations, in the sense of there 

being no rational connection between means and ends.  It 

refers to a wider concept and a broader controlling principle 

that is more demanding than an enquiry into mere 

rationality.  At the same time it is a narrower and less 

intrusive concept than that of the proportionality evaluation 

required by the limitation provisions of section 36.  This is 

so because the standards set in section 36 is 
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‘reasonableness’ and ‘justifiability’, whilst the standards set 

in section 25 is ‘arbitrariness’.  This distinction must be kept 

in mind when interpreting and applying the two sections. 

 

[66]  It is important in every case in which section 25(1) is 

in issue to have regard to the legislative context to which 

the prohibition against ‘arbitrary’ deprivation has to be 

applied;  and also to the nature and extent of the 

deprivation.  In certain circumstances the legislative 

deprivation might be such that no more than a rational 

connection between means and ends would be required, 

while in others the ends would have to be more compelling 

to prevent the deprivation from being arbitrary." 
 

24.3. The Court reached a conclusion on the meaning of "arbitrary" in 

section 25 as follows: 

 

Paragraph [100]: 
"Having regard to what has gone before, it is concluded that 

a deprivation of property is ‘arbitrary’ as meant by section 

25 when the ‘law’ referred to in section 25(1) does not 

provide sufficient reason for the particular deprivation in 

question or is procedurally unfair.  Sufficient reason is to be 

established as follows: 

 

 

(a) It is to be determined by evaluating the relationship 

between means employed, namely the deprivation in 

question, and ends sought to be achieved, namely the 

purpose of the law in question. 

 

 

(b) A complexity of relationships has to be considered. 
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(c) In evaluating the deprivation in question, regard 

must be had to the relationship between the purpose for the 

deprivation and the person whose property is affected. 

 

 

(d) In addition, regard must be had to the relationship 

between the purpose of the deprivation and the nature of 

the property as well as the extent of the deprivation in 

respect of such property.   

 

 

(e) Generally speaking, where the property in question 

is ownership of land or a corporeal movable, a more 

compelling purpose will have to be established in order for 

the depriving law to constitute sufficient reason for the 

deprivation, than in the case when the property is 

something different, and the property right something less 

extensive.  This judgment is not concerned at all with 

incorporeal property. 

 

 

(f) Generally speaking, when the deprivation in 

question embraces all the incidents of ownership, the 

purpose for the deprivation will have to be more compelling 

than when the deprivation embraces only some incidents of 

ownership and those incidents only partially.   

 

 

(g) Depending on such interplay between variable 

means and ends, the nature of the property in question and 

the extent of its deprivation, there may be circumstances 

when sufficient reason is established by, in effect, no more 

than a mere rational relationship between means and ends;  

in others this might only be established by a proportionality 

evaluation closer to that required by section 36(1) of the 

Constitution. 
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(h) Whether there is sufficient reason to warrant the 

deprivation is a matter to be decided on all the relevant 

facts of each particular case, or as bearing in mind that the 

enquiry is concerned with ‘arbitrary’ in relation to the 

deprivation of property under section 25." 

 
25. 

 

It is submitted that  primary purpose of the Exchange Control Regulations, 

and in particular Regulation 3(5) is not to punish persons who contravene 

the regulations, but to remove the incentive to contravene or deter 

persons from contravening the Exchange Control Regulations. 

National Director of Public Prosecutions & Another v 

Mohammed N.O. & Others, 2002 (9) BCLR 970 (CC), par 

[15]. 

 

26. 

 

In Mkontwana v Mandela Metro Municipality, 2005 (2) BCLR 150 (CC) 

at par [65] the following was stated: 

 
"It was held in the FNB case that the law that results in a 

deprivation of property must, in addition to showing an 

appropriate relationship between means and ends, be 

procedurally fair. Nothing was however said in that case 

about what procedural fairness entailed in the context of the 

determination of arbitrariness for purposes of section 25(1) 

of the Constitution. ...   
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This Court has held in contexts other than a section 25(1) 

arbitrariness investigation that procedural fairness is a 

flexible concept and that the requirements that must be 

satisfied to render an action or a law procedurally fair 

depends on all these circumstances.  This proposition 

applies equally to procedural fairness mandated by section 

25(1)." 

 
See further: 

National Director of Public Prosecutions v R O Cooke 

Properties, 2004 (8) BCLR 844 (SCA), par [15]. 

 

27. 

 

27.1. Foreign currency seized in terms of Regulation 3(3), and in 

particular the foreign currency seized in the present matter from the 

first applicant, was foreign currency which was involved in the 

commission of an offence.  The acquisition, the possession, and 

the attempted removal of the currency from the Republic of South 

Africa all constituted criminal offences. 

 

27.2. Having regard to the provisions of section 9 of the Currency and 

Exchanges Act, 1933, the Exchange Control Regulations insofar as 

they provide for the seizure and forfeiture of foreign currency, so 

provide because the currency has been obtained in contravention 

of the regulations or is involved in an offence against a regulation. 
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27.3. In National Director of Public Prosecutions v R O Cooke 

Properties, 2004 (8) BCLR 844 (SCA), par [17] and [20] the 

following was stated with regard to the provisions of Chapter 6 of 

the Prevention of Organised Crime Act 121 of 1998 and the 

forfeiture provisions contained therein: 

 
"We agree that Chapter 6 has remedial objectives.  But 

these cannot disguise the fact that forfeiture, once exacted, 

operates as a punishment.  ... 

 

Civil proceedings may advance punitive as well as remedial 

goals, and sanctions frequently serve more than one 

purpose.  Hence the fact that a civil statute is remedial does 

not mean that it may not or so have a punitive dimension.  

... 

 

At the same time, the chapter’s punitive dimension does not 

mean that its sole and even predominant aim is to punish 

those implicated. As pointed out in Mohammed (1), the 

primary objective of provisions of this sort is ‘to remove the 

incentive for crime, not to punish’ criminals. ... 

 

Mohammed (1) pointed out that Chapter 6's primary focus 

is not on wrongdoers, ‘but on property that has been used 

to commit an offence’ or which constitutes the proceeds of 

crime.  A criminal conviction is not a condition precedent to 

forfeiture, and property may be forfeited even where no 

charge is pending." 
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28. 

 

The respondents submit that the deprivation of property which Regulation 

3(5) permits is not an "arbitrary" deprivation.  In this regard it is submitted 

that: 

 

28.1. there is a rational connection between the means for which 

Regulation 3(5) provides and the end which it seeks to achieve, 

being the purpose of the Exchange Control Regulation;  and 

 

28.2. the provisions of Regulation 3(5) are procedurally fair. Regulation 

3(5) itself contains a mechanism and procedure, obviously subject 

to the provisions of section 33 of the Constitution and the 

Promotion of Administrative Justice Act, 2000, to negate or 

ameliorate the prescribed forfeiture.  Furthermore, the right to take 

the administrative action on review to a Court is specifically 

afforded by the regulations. 

 

29. 

 

29.1. On 29 September 2006 this Court delivered judgment in the matter 

of Simon Prophet v The National Director of Public 

Prosecutions, in which the Court considered the constitutionality 
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of certain provisions contained in Chapter 6 of the Prevention of 

Organised Crime Act. 

 

29.2. In regard to civil forfeiture as provided for in POCA the Court held: 

 

Paragraph [58]: 
"Civil forfeiture provides a unique remedy used as a 

measure to combat organised crime.  It rests on the legal 

fiction that the property and not the owner has contravened 

the law.  It does not require a conviction or even a criminal 

charge against the owner.  This kind of forfeiture is in theory 

seen as remedial and not punitive.  The general approach 

to forfeiture once the threshold of establishing that the 

property is an instrumentality of an offence has been met is 

to embark upon a proportionality enquiry - weighing the 

severity of the interference with individual rights to property 

against the extent to which the property was used for the 

purposes of the commission of the offence, bearing in mind 

the nature of the offence." 
 

29.3. It is submitted that the forfeiture as provided for by Regulation 3(5) 

is a remedy aimed at combatting the illegal export of foreign 

currency from the Republic of South Africa and the protection of the 

South African economy.  The primary purpose is remedial and 

preventative and not punitive.  It is submitted that a proportionality 

exists between the harm sought to be done by the perpetrator and 

the consequences of forfeiture upon the perpetrator;  when a 

person seeks to take out a large amount of foreign currency in 

contravention of Regulation 2(1) the potential harm to the South 
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African economy is great, as is the loss to the perpetrator resulting 

from the forfeiture, but they remain in direct proportion to each 

other. 

 

29.4. This Court in weighing up relevant factors to determine whether the 

deprivation was arbitrary, stated the following: 

 

Paragraph [63]: 
"In this case some of the relevant factors appeared to be 

the following:  Whether the property is integral to the 

commission of the crime;  whether the forfeiture would 

prevent the further commission of the offence and its social 

consequences;  whether the ‘innocent owner’ defence 

would be available to the applicant;  the nature and use of 

the property;  and the affect on the applicant of the 

forfeiture of the property." 

 
It is submitted that the same factors are relevant in the present 

matter, and all weigh in favour of a conclusion that the deprivation 

is not arbitrary.   

 

29.5. It is submitted that Regulation 3(5) of the Exchange Control 

Regulations is rationally connected to the purpose set out in 

section 9(2) of the Currency and Exchanges Act, 1933, i.e. to 

impose a civil sanction of forfeiture of money in respect of which an 

offence against the regulations has been committed or is 

suspected to have been committed and which is in the possession 

of the offender. Clearly the link between the offences committed 
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and the property is direct.  To the extent that proportionality plays a 

role in the determination of arbitrariness, it is submitted that the 

nature of the property forfeited (currency) and the value of the 

property (R102 000,00) is in proportion to the offences involved 

(purchasing foreign currency to the value of R102 000,00 in 

contravention of the regulations and seeking to export it illegally) 

and the direct role which the foreign currency played in the 

commission of the offences. 

 

THE PROVISIONS OF SECTION 165(1) OF THE CONSTITUTION 

 

30. 

 

The applicants submit that Regulation 3(5) violates the provisions of 

section 165(1) of the Constitution which provides that "the judicial 

authority of the Republic is vested in the Courts".   

 

31. 

 

31.1. It is submitted that Regulation 3(5) does not afford to the Treasury 

or a designated functionary such as the fourth respondent any 

judicial power or authority. 
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31.2. The fourth respondent in exercising her discretion considered 

whether to negate or ameliorate the forfeiture provision stipulated 

by the Legislature in Regulation 3(5), and the exercise of her 

discretion not to interfere with that consequence did not amount to 

the exacting of punishment.   

 

32. 

 

The respondents accordingly submit that there is no merit in the 

applicants’ contention that Regulation 3(5) infringes upon the provisions 

of section 165(1) of the Constitution. 

 

LACK OF GUIDANCE FOR THE EXERCISE OF A DISCRETION 

UNDER REGULATION 3(5): 
 

33.  

 

33.1. Although the discretion afforded under Regulation 3(5) is broad, it 

is submitted that it is not uncircumscribed or unconstrained. 

 

33.2. In the first instance, the constraints appear from the provisions of 

the empowering Statute (the Currency and Exchanges Act, 1933) 

and in particular the objectives of section 9 thereof.  These 

constraints include the following: 
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33.2.1. The purpose of the Act and Regulations is to 

discourage criminal conduct, inter alia by the use of 

civil forfeitures.  This is a constitutionally acceptable 

purpose. 

 

33.2.2. The money which is forfeited must be involved in the 

commission of an offence or suspected to be so 

involved. 

 

33.2.3. The money must have been seized from the 

possession of the offender or suspected offender;  

and 

 

33.2.4. In the case of any person other than the offender or 

the suspected offender, the money shall be refunded 

or returned if such money was acquired by such 

person bona fide for reasonable consideration as a 

result of a transaction in the ordinary course of 

business and not in contravention of the Regulations. 

 

33.3. The discretion is constrained by the principles enshrined in the 

Constitution.  The question whether there are any constraints upon 

the exercise of discretionary powers is essentially a matter of 

construction of the empowering Statute. 
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"It is by now axiomatic that, where possible, legislation 

ought to be construed in a manner which is consistent with 

the Constitution." 
 

Affordable Medicines Trust & Others v Minister of Health 

of RSA, 2005 (6) BCLR 529 (CC) [36]. 

 

33.4. It is submitted that the powers granted by Regulation 3(5) are 

limited by the provisions of section 9 of the Currency and 

Exchanges Act, 1933, its objectives, policies and the government 

purposes stated therein, as well as by the provisions of the 

Constitution, and by the provisions of the Promotion of 

Administrative Justice Act 3 of 2000. It is submitted that "all of this 

provides sufficient constraints on the exercise of the discretionary 

powers conferred." 

Affordable Medicines Trust & Others v Minister of Health 

of RSA, supra, par [38]. 

 

34. 

 

Furthermore, it is submitted that the circumstances under which a broad 

discretion may legitimately be afforded (Affordable Medicines Trust & 
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Others v Minister of Health of RSA, supra, par [34]) are present in this 

matter, being: 

 

34.1. that the factors relevant to the decision are so numerous and 

varied that it is inappropriate or impossible for the Legislature to 

identify them in advance; 

 

34.2. that the factors which are relevant are indisputably clear;  and 

 

34.3. that the decision-maker is possessed of expertise relevant to the 

decisions to be made. 

 

CONCLUSION AND REMEDY: 

35.  

 

The respondents submit that the application for leave to appeal should be 

refused, alternatively and in the event of leave to appeal being granted, 

that the appeal should be dismissed on the merits, and that in either event 

the applicants should be ordered to pay the costs of the first and second 

respondents, inclusive of the costs attendant upon the employment of two 

counsel. 
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36. 

 

In the event of the appeal being successful: 

 

36.1. the respondent submit that the applicants are not entitled to an 

order for payment of the Rand equivalent of the seized foreign 

currency to the applicants’ attorney.  The amended notice of motion 

on the basis of which the application became before PRINSLOO J 

in the Court below contained no claim for repayment of the foreign 

currency or for the Rand equivalent thereof.  The applicants have 

not sought to attack the validity of the seizure, but only the 

forfeiture provision contained in Regulation 3(5).  If Regulation 3(5) 

were to be struck down, the funds remain lawfully seized.  Any 

claim to the return of the seized funds or the Rand equivalent 

thereof should be adjudicated upon by a Court in proceedings 

where such relief is claimed, and it is inappropriate for this Court to 

adjudicate upon such claim which was not made in the Court 

below. 

 

36.2. In the event of Regulation 3(5) being found to be in conflict with 

provisions of the Constitution and consequently invalid, the 

respondents submit that the operation of the finding of validity 

should be suspended for a period of at least one year in order to 
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afford to the respondents the opportunity to make appropriate 

amendments to Regulation 3(5) to permit of a forfeiture of seized 

funds in a manner which does not infringe any provision of the 

Constitution. 

 
DATED at PRETORIA on this the 3rd day of NOVEMBER 2006. 
 
 
 
 
 
N G D MARITZ SC 
 
 
J L GILDENHUYS  
COUNSEL FOR FIRST AND  
SECOND RESPONDENTS 
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