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JUDGMENT 
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INTRODUCTION 

 

[1] On 18 June 2004 the first applicant, who is the sole member of the 

second applicant, was caught in possession of a substantial amount 

of foreign currency at the security check point at International 

Departures Terminal A6 at the Johannesburg International Airport. 
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[2] The first applicant was on the point of leaving the Republic with 

the foreign currency.  He was acting in contravention of the 

Currency and Exchanges Act, Act 9 of 1933 (“the act”) and the 

regulations promulgated in terms of the act (“the regulations”).  He 

did not have the permission of the Treasury to take the foreign 

currency out of the Republic. 

 

[3] The foreign currency was duly seized by an appropriate officer and 

forfeited for the benefit of the National Revenue Fund in terms of 

Regulation 3. 

 

[4] In terms of Regulation 3(5), the Treasury has a discretion to refund 

foreign currency so seized, in whole or in part, and to return same 

to the person from whom it was taken. 

 

[5] The Treasury refused to refund any of the currency taken from the 

first applicant. 

 

[6] The application came before me, essentially, as one of review in 

terms of Rule 53 of the Uniform Rules of Court, urging me to set 

aside the decision not to refund any of the foreign currency to the 



 - 3 - 

first applicant and to order the return of the currency to the first 

applicant.  In a later amendment of the notice of motion, the 

applicant also attacked the constitutionality of regulation 3(5). 

 

[7] Before me Mr. Katz assisted by Mr. Du Plessis, appeared for the 

applicants, and Mr. Maritz SC assisted by Ms. Gildenhuys, 

appeared for the third and fourth respondents. 

 

[8] The first and second respondents gave a formal notice of their 

intention not to oppose the application, but to abide this decision. 

 

[9] The fourth respondent was joined to the proceedings at a later stage 

by order of this court dated 9 June 2005, and it was directed at the 

costs of the joinder application would be costs in the cause. 

 

[10] On 8 November 2005, the application was struck off the roll by this 

court and the applicants were ordered to pay the wasted costs.  I 

need not concern myself further with that issue. 

 

[11] The fourth respondent is a manager in the exchange control 

department of the South-African Reserve Bank (third respondent) 

and a designated functionary of the Minister of Finance (the first 
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respondent) for purposes of applying and administering the 

regulations. 

 

[12] The first respondent has, by virtue of the provisions of Regulation 

22E, made under section 9 of the act, delegated the powers and/or 

functions conferred upon the Treasury by the provisions of 

Regulations 3(5) and 3(8) and assigned the duties imposed 

thereunder on the Treasury, to certain officials of the South African 

Reserve Bank (third respondent), such as the fourth respondent, 

who is a manager in the exchange control department of the third 

respondent.   

 

[13] Consequently, the fourth respondent is the duly authorised 

designated functionary who took the decision in terms of 

Regulation 3(5) not to refund any of the seized foreign currency.  

This is the decision which forms the subject matter of this 

application. 

 

THE RELIEF SOUGHT

 

[14] The original notice of motion, dated 23 February 2005, was 

amended by a notice dated 18 May 2005.   
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[15] It is convenient to quote the material portions of the first three 

prayers of the amended notice of motion: 

 

“1. Declaring that the decision by the first, third and/or fourth 

respondents taken on or about 27 August 2004 in terms of 

regulation 3(5) of the exchange control regulations … not to 

refund the foreign currency seized from the first applicant on 

18 June 2004 at Johannesburg International Airport is 

inconsistent with the Constitution of the Republic of South 

Africa 108 of 1996, unlawful and invalid. 

 

2. Reviewing and setting aside the decision taken on or about 

27 August 2004 … not to refund in whole or in part the 

foreign currency seized on or about 18 June 2004. 

 

3. In the alternative, and in addition to the relief sought in 

paragraph 1 and 2 above, declaring that Regulation 3(5) of 

the regulations is inconsistent with the Constitution and 

invalid.”        
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[16]  In the course of his address before me, Mr Katz applied for a 

further amendment (“the second amendment”) of the notice of 

motion, by reintroducing the original prayer 3 in the first notice of 

motion (which did not feature in the amended notice of motion) 

and claiming the declarator as to the inconsistency of Regulation 

3(5) with the Constitution as an alternative to the reintroduced 

original prayer 3. 

 

[17] It is convenient to quote the original prayer 3: 

 

“Ordering the third respondent to return to the applicants the 

foreign currency seized on or about 18 June 2004 from the 

first applicant at Johannesburg International Airport.” 

 

[18] Mr Maritz initially opposed the second amendment, and after 

wards indicated that he no longer felt strongly about opposing the 

second amendment.  Inasmuch as it may not have been stated 

during the hearing in so many words, I record that the second 

amendment has been granted.  

 

AUDI ALTERAM PARTEM 
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[19] On 18 June 2004, the same day when the foreign currency was 

seized, an assistant general manager of the third respondent wrote a 

letter to the first applicant, a part of which reads as follows: 

 

“3. An appropriate officer as defined in Regulation 1 of 

the Exchange Control Regulations, today because of 

your actions seized from you items described in the 

receipt, which actions and/or omissions constitute 

contraventions or suspected contraventions of the 

exchange control Regulations 3(1) and 3(3) and/or 

3(3) and/or 3(6), copies of which are attached as 

annexure “A”. 

 

4. In terms of Regulations 3(5) and/or 3(8) of the 

Exchange Control Regulations, the bank notes and/or 

gold and/or securities and/or foreign currency so 

seized, shall be forfeited for the benefit of the National 

Revenue Fund, provided that the Treasury may, in its 

discretion, direct that any bank notes and/or gold 

and/or securities and/or foreign currency so seized, be 

refunded or returned, in whole or in part, to the person 

from whom they were taken, or who was entitled to 
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have custody or possession of them at the time when 

they were seized. 

 

5. The purpose of this letter is, therefore, in compliance 

with the audi alteram principle, to invite you, which I 

hereby do, to make representations to me –  

 

5.1 As to why the whole or part of the bank notes 

and/or gold and/or securities and/or foreign 

currency so seized, should be refunded or 

returned to you. 

 

6. The representations referred to …  

 

6.1 May be made by yourself and/or your legal 

advisor; 

 

6.2 Must be in writing; 

 

6.3 Must, within 15 working days of receipt of this 

letter, be delivered to the Exchange Control 
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Department of the South African Reserve Bank 

…”  

 

[20] In response to this invitation the first applicant duly deposed to an 

affidavit dated 8 August 2004 which forms part of the founding 

papers. 

 

[21] On 2 September 2004 the legal representatives of the first applicant 

were informed that the third respondent had decided, in terms of 

Regulation 3(5) not to refund the foreign currency. 

 

THE FIRST APPLICANT’S CONDUCT

 

[22] The actions of the first applicant, described in some of the 

following paragraphs, represent his own version, so that his 

conduct is, largely, common cause. 

 

[23] In the past, the first applicant had obtained foreign exchange from 

Standard Bank, but he found this to be a time consuming and 

expensive manner in which to obtain the foreign exchange.  He 

says he previously had “bad experiences” when dealing formally 
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with South African Commercial Banks, but he does not explain 

what these experiences were. 

 

[24] Because the first applicant is fluent in German, he approached 

various German tourists groups from time to time and purchased 

their foreign exchange from them.  This is a contravention of 

Regulation 2.  

 

 He states that he recognised “now retrospectively that my conduct 

might not have been entirely consistent with the provisions of the 

Exchange Control Regulations”. 

 

 This is nonsense.  It is patently obvious, from a general reading of 

the papers, that the first applicant was a seasoned traveller and 

manipulator of foreign exchange practices who knew exactly what 

the right procedures were, but chose, over a long period, to follow 

the illegal route for reasons of convenience, such as more 

favourable exchange rates, time saving and the like.   

 

[25] It is convenient to quote from the first applicant’s own 

supplementary affidavit, which he filed in response to the 
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invitation from the exchange control authorities, to which I have 

referred: 

 

12. … furthermore, I had previous bad experiences when 

dealing formally with South African commercial 

banks.  In the past I obtained foreign exchange from 

Standard Bank but found this to be time consuming 

and an expensive manner in which to obtain foreign 

exchange. 

 

13. As I am fluent in German, I approached various 

German tourist groups from time to time when they 

visited South Africa and purchased their foreign 

exchange from them.  I was able to make contact with 

people where were (sic) negotiable to favourable 

exchange rates.  I found this to be a cost saving 

measure as well as no commission was payable and I 

received a substantially higher exchange rate for the 

foreign currency than I would have received from a 

bank.  I did this over a substantial period and did not 

keep detailed records of each and every transaction.   
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14. I realise now, retrospectively, and having had the 

benefit of your advice, that same is illegal and in 

contravention of the foreign exchange regulation.  At 

the same time I also realise that the correct procedure 

should be to obtain foreign exchange from a 

commercial bank in the prescribed manner.  However, 

it should be noted that since I travelled out of South 

Africa on several occasions in the last couple of years 

it would have been very easy for me to obtain the 

same amount of foreign currency in a legal manner.  

The fact that, in ignorance and so as to save on 

commissions, I acted in the above manner and 

although it was in contravention of the Foreign 

Exchange Control Act it did not result in any party 

suffering any damages.”  (My emphasis) 

  

[26] The customs and excise officer, Collen Khoza, made an affidavit 

on the same day after he seized the foreign currency from the first 

applicant.  In one of the paragraphs Mr Khoza says the following: 
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“I asked him for proof from an authorised dealer.  He told 

me that he does not have the proof since the money was not 

used from his previous travel.” 

 

This is a patent lie, judging by the first applicant’s own evidence to 

which I have referred.  Mr Khoza’s affidavit forms part of the 

record furnished by the third respondent in terms of Uniform Rule 

53.  The first applicant, as he was entitled to do, filed a 

supplementary affidavit after studying the record but chose to 

remain silent about the remarks of Mr Khoza which I have quoted. 

 

[27] Understandably, the fourth respondent, in her opposing affidavit, 

said the following about this incident: 

 

“As appears from paragraph 3 of the affidavit of Collen 

Khoza, item 2 of the Rule 53 record, the first applicant when 

first confronted furnished an explanation that he did not have 

proof of purchase of the foreign currency from an authorised 

dealer since he had obtained the money from previous travel 

but has not used it during previous travel.  This explanation 

appears to be false, if regard is had to the subsequent 

explanations furnished in writing by the first applicant, in 
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which he conceded that he did not acquire the currency from 

an authorised dealer and therefore at no time had proof of its 

lawful acquisition.”    

 

[28] Not surprisingly, the first applicant failed to file a replying affidavit 

and to comment on these remarks by the fourth respondent. 

 

[29] As to the first applicant’s alleged “ignorance” about the clear 

provisions of the exchange control regulations, which notion I 

reject in any event, Mr Maritz, correctly, reminded me of what was 

said in S v De Blom 1977 (3) SA 513 (A) at 528D in the context of 

inter alia regulation 2(1) and 3(1)(a) of the Exchange Control 

Regulations: 

 

“Deur die publikasie in die Staatskoerant is die publiek dus 

ten volle ingelig oor die prosedure wat gevolg moet word in 

verband met toestemming om geld of juwele uit die land te 

neem en moet die betoog namens die appellante in hierdie 

verband verwerp word.” 

 

[30] In all these circumstances, I have come to the conclusion that the 

first applicant, on his own evidence, and over an extended period, 
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acted in breach of the prescribed Exchange Control Provisions, 

knowing that his conduct was unlawful.  He did so for reasons of 

expediency, such as the ability to negotiate lower and more 

favourable exchange rates, and he did so repeatedly and over a 

long period.  When he was caught red handed by Mr Khoza, he 

tried to slip out of the net by telling a blatant lie. 

 

APPLYING THE PROMOTION OF ADMINISTRATIVE JUSTICE 

ACT, 3 OF 2000 (“PAJA”)

 

[31] As I have pointed out earlier, this is, in essence, an application for 

judicial review of administrative action as defined in PAJA. 

 

[32] It is now well recognised that the cause of action for such judicial 

review now arises from PAJA and not from the common law as in 

the past.  The following is said in Bato Star Fishing (Pty) Ltd v 

Minister of Environmental Affairs 2004 (4) SA 490 CC at 506I: 

 

“The provisions of section 6 divulge a clear purpose to 

codify the grounds of judicial review of administrative 

action as defined in PAJA.  The cause of action for the 

judicial review of administrative action now ordinarily arises 
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from PAJA, not from the common law as in the past.  And 

the authority of PAJA to ground such causes of action rests 

squarely on the Constitution.  It is not necessary to consider 

here causes of action for judicial review of administrative 

action that do not fall within the scope of PAJA.  As PAJA 

gives effect to section 33 of the Constitution, matters relating 

to the interpretation and application of PAJA will of course 

be Constitutional matters.” 

 

[33] It is also convenient to quote the following extract from the same 

judgment at 513B: 

 

“What will constitute a reasonable decision will depend on 

the circumstances of each case, much as what will constitute 

a fair procedure will depend on the circumstances of each 

case.  Factors relevant to determining whether a decision is 

reasonable or not will include the nature of the decision, the 

identity and expertise of the decision-maker, the range of 

factors relevant to the decision, the reason given for the 

decision, the nature of the competing interests involved and 

the impact of the decision on the lives and well-being of 

those affected.  Although the review functions of the court 
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now has a substantive as well as a procedural ingredient, the 

distinction between appeals and reviews continues to be 

significant.  The court should take care not to usurp the 

functions of administrative agencies.  Its task is to ensure 

that the decisions taken by administrative agencies fall 

within the bounds of reasonableness as required by the 

Constitution.” 

 

[34] In discussing the standard of review of administrative action which 

must be applied, the following was said in Trinity Broadcasting 

(Ciskei) v Independent Communications Authority of South Africa 

2004 (3) SA 346 SCA at 353I: 

 

“In requiring reasonable administrative action, the 

Constitution does not, in my view, intend that such action 

must, in review proceedings, be tested against the 

reasonableness of the merits of the action in the same way as 

an appeal.  In other words, it is not required that the action 

must be substantively reasonable, in that sense, in order to 

withstand review.  Apart from that being too high a 

threshold, it would mean that all administrative action would 

be liable to correction on review if objectively assessed as 
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substantively unreasonable:  compare Bel Porto School 

Governing Body and Others v Premier, Western Cape and 

Another, 2002 (3) SA 365 CC at 282–283.  As made clear in 

Bel Porto, the review threshold is rationality.  Again, the test 

is an objective one, it being immaterial if the functionary 

acted in the belief, in good faith, that the action was rational. 

Rationality is, as has been shown above, one of the criteria 

now laid down in section 6(2)(f)(ii) of the Promotion of 

Administrative Justice Act.  Reasonableness can, of course, 

be a relevant factor, but only where the question is whether 

the action is so unreasonable that no reasonable person 

would have resorted to it.  (See section 6(2)(h).)”        

 

[35] The only references to PAJA which I could find in the founding 

affidavit are the following: 

 

“(8) Applicants contend that the decision not to refund the 

foreign currency seized on 18 June 2004 was done in 

an irrational and arbitrary manner and as such was 

inconsistent with the Constitution and invalid.   
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(35) I submit that the decision not to refund the foreign 

currency fell foul of the requirements of the rule of 

law as well as the provisions of the Promotion of 

Administrative Justice Act  of 2000 (“PAJA”) for a 

variety of reasons. 

 

(42) Section 6(2) of PAJA provides for certain grounds of 

review.  A number of the listed grounds were violated 

by the third respondent.  

 

(43) The third respondent’s decision not to refund at least 

part of the foreign currency to myself and second 

applicant was procedurally unfair. 

 

(44) The third respondent’s decision not to refund at least 

part of the foreign currency to myself and second 

applicant was materially influenced by an error of law 

and irrelevant considerations were taken into account 

inasmuch as my and second applicant’s rights were 

not properly considered when the proportionality of 

the forfeiture was compared to the violation that I and 

second applicant allegedly committed.”  
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[36] I consider it fair to remark that these submissions, in the general 

context of the available evidence, are vague and devoid of 

particularity.  

 

[37] In stark contrast, the fourth respondent, in a comprehensive 

opposing affidavit, emphatically motivated the reasons behind her 

decision.  For example, she says the following: 

 

“I do not dispute that in considering whether to refund or 

return the seized foreign currency in terms of regulation 

3(5), I was required to assess the nature of the contravention 

committed, the amounts of money involved, the provisions 

of the Exchange Control Regulations, the purpose of the 

regulation and the effect which an unlawful export of foreign 

currency would have on South Africa’s foreign exchange 

reserves and on the State and the citizens of the Republic of 

South Africa.  I duly and properly took all these matters into 

consideration.”   

 

As I have indicated earlier, the evidence of the fourth respondent is 

undisputed, because it was not countered with a replying affidavit. 
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[38] An unconvincing attempt by the first applicant to discredit the 

action taken by the fourth respondent on the basis that she failed to 

take certain documents into account before arriving at her decision, 

was also convincingly disposed of, in my view, when the fourth 

respondent acknowledged that some documents were not taken into 

account by her before arriving at her decision.  These documents 

came into existence after the decision was taken and involved, 

largely, irrelevant material such as the receipt and seal number 

relating to a container housing foreign currency, correspondence 

with Rennies Bank Limited, an authorised dealer in foreign 

exchange, requesting that the foreign currency seized and forfeited 

be converted to South African Rand, a tax invoice issued by the 

authorised foreign exchange dealer in respect of the South African 

Rand equivalent and a cheque by the authorised dealer in favour of 

the Corporation for Public Deposits in an amount of R102 675,65 

being the South African Rand equivalent of the foreign currency 

seized from the first applicant.  Nothing turns on this argument 

advanced by the first applicant. 

 

[39] Similarly, the fourth respondent comprehensively disposed of an 

argument offered by the applicants to the effect that she did not 
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personally exercise her discretion, but only acted on the 

recommendation of a colleague, one Melvyn Jones.  Her 

undisputed evidence is that the decision was taken by herself and 

nobody else.  She says the decision was her own in her capacity as 

a designated functionary of the first respondent, and not the 

decision of the first or third respondents.  She considered the 

recommendation of Melvyn Jones and accepted same after 

properly, fairly, impartially and honestly applying her mind to the 

relevant documents and to the whole case.   

 

 In this regard Mr Maritz, correctly in my view, referred me to the 

case of President of the Republic of South Africa and Others v 

South African Rugby Football Union and Others 2000 (1) SA 1 CC 

at 30A and 31I (paragraph 43 and 47) where the Constitutional 

Court held that the president was entitled to seek and rely on 

advice, as long as he makes the final decision.  The undisputed 

evidence of the fourth respondent is that she adopted the same 

approach in the present case. 

 

[40] There were further submissions to the effect that the fourth 

respondent failed to take into account the fact that the first 

applicant “co-operated” once he was caught out, and, furthermore, 
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that the first respondent overplayed the perceived seriousness of 

the offence. 

 

 In my view, there is no merit in these contentions.  The first 

applicant hardly had a choice once Mr Khoza had caught him red-

handed, and as I have pointed out, the first applicant still tried to 

avoid liability by telling a lie.  Once the foreign currency was 

found on him and seized, there was no alternative but to co-

operate.  Of course, all these facts, including the dishonesty of the 

first applicant, were taken into account by the fourth respondent 

before making her decision.  I earlier quoted her remarks in this 

regard.  

 

[41] As to the seriousness of the offence and the contravention of 

Regulation 2(1) by purchasing foreign currency from German 

tourists, the following was said by Trollip, JA in S v Katsikiris 

1980 (3) SA 580 at 589H-590A. 

 

“What Regulation 2(1) forbids is that a person should, 

without the necessary permission etc, ‘buy’ or ‘sell’ any 

foreign currency.  That pre-supposes the entering into of an 

agreement to buy or sell foreign currency.  The provision 
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hits at the entering into of such an agreement with someone 

who is not an authorised dealer without Treasury permission.  

Its purpose is to enable the Treasury to exercise proper 

control, directly or through authorised dealers, over all such 

transactions in order to protect the Republic’s reserves of 

foreign currency.  Consequently, as soon as such an 

agreement is entered into without its permission, and with 

someone other than an authorised dealer, Regulation 2(1) is 

contravened …” 

 

By his own admission, as already pointed out, the first applicant 

contravened Regulation 2(1) on a number of occasions and over a 

substantial period.  Moreover, he also contravened Regulation 

3(1)(a) by attempting to take the foreign currency out of the 

Republic unlawfully.  If he had not been caught by Mr Khoza, he 

would have done so.  He probably did so on a number of previous 

occasions.  

 

[42] During the course of his argument, Mr Katz also informed me that 

the applicants were relying, for purposes of applying the provisions 

of PAJA, on section 6(2)(d) which provides for possible judicial 

review of an administrative action if the action was materially 
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influenced by an error of law.  This error of law, so the argument 

goes, was the failure on the part of the fourth respondent to realise 

that her decision amounted to the imposition of a penalty.  This 

denial in the opposing affidavit of the fourth respondent was in 

response to allegations in the founding affidavit that the rule of law 

was violated by the decision of the fourth respondent because:  “It 

is clear that the confiscation of property, and in this case foreign 

currency, constituted, at least in part, a form of punishment.  The 

forfeiture was penal in nature.” 

 

 There were further submissions in the founding affidavit as to the 

alleged violation of the rule of law on the basis that the rule 

requires that all punishment should be proportional to the gravity 

of the underlying offence and the amount forfeited must therefore 

be compared to the gravity of the offence.  It was submitted that 

the amount forfeited in this case was grossly disproportional to the 

gravity of the offence. 

 

 I have described the gravity of the offence, including the fact that a 

number of regulations were contravened repeatedly over a 

substantial period.  I do not express a view as to whether or not this 

argument based on the rule of law and the proportionality of the 
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offence is applicable to the present case, and open to a transgressor 

in the position of the first applicant, but, even if it is, I am of the 

opinion that the decision not to refund the foreign currency is not 

disproportional to the gravity of the offences committed by the first 

applicant.  

 

[43] As to the submission that the rule of law was violated because “the 

confiscation of the property constituted, at least in part, a form of 

punishment”, Mr Maritz argued that the seizure or “confiscation”, 

to use the terminology of the applicants, is effected by the 

appropriate officer, in this case, Mr Khoza, under Regulation 3(3). 

 

[44] The applicants, in the present case, do not challenge the legality of 

the decision to seize the foreign exchange concerned.   

 

[45] Regulation 3(5), in peremptory language, provides that the 

currency so seized shall be forfeited.  It is convenient to quote the 

text of Regulation 3(5): 

 

“All bank-notes, gold, securities and foreign currency seized 

under sub-regulation (3) or (4) shall be forfeited for the 

benefit of the National Revenue Fund:  provided that the 
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Treasury may, in its discretion, direct that any bank notes, 

gold, securities or foreign currency so seized, be refunded or 

returned, in whole or in part, to the person from whom they 

were taken, or who was entitled to have the custody or 

possession of them at the time when they were seized.” 

 

[46] Mr Maritz argues that the “confiscation” therefore takes place by 

virtue of the provisions of Regulation 3(5) and not by virtue of the 

administrative decision taken by the fourth respondent. 

 

[47] Consequently, there can be no question of a “penalty” being 

imposed by the fourth respondent when she takes the decision, as 

duly authorised official, not to refund the foreign currency.  She is 

specifically vested with the discretion to take such a decision as 

appears from the wording of Regulation 3(5). 

 

[48] In all these circumstances, and given the standard for review and 

the test to be applied as prescribed by the Constitutional Court and 

the Supreme Court of Appeal in Bato Star Fishing and Trinity 

Broadcasting, supra, I have come to the conclusion that the 

applicants have failed to make out a case for the review of the 

decision taken by the fourth respondent.    
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[49] A final observation with regard to the applicability of PAJA in the 

present case, deals with the second amendment aiming to resurrect 

the original prayer 3 which is designed to persuade me to substitute 

the decision of the fourth respondent with an order for the return to 

the applicants of the foreign currency seized on 18 June 2004.  In 

terms of section 8(1)(c)(ii) of PAJA, a court of review should only 

in exceptional cases substitute or vary the administrative action as 

opposed to remitting the matter for reconsideration.  Counsel for 

the fourth respondent, correctly, argued that no such exceptional 

circumstances are present.  Consequently, the resurrected prayer 3 

cannot be granted in any event. 

 

THE CONSTITUTIONAL ATTACK ON REGULATION 3(5)  

 

[50] In the supplementary founding affidavit the applicants craft their 

constitutional attack on Regulation 3(5) as follows: 

 

“16. Regulation 3(5) allows for the penalty to be imposed 

without providing the subject of the penalty any 

recourse to a court of law prior to the imposition of 

the penalty. 
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17. This offends, not only the right to a fair trial 

guaranteed under section 35 of the Constitution, but 

also the rights in section 25 of the Constitution that no 

law permits arbitrary deprivation of property.   

 

18. Regulation 3(5) does not provide the decision maker 

with any guidelines as to how, when and to what 

extent forfeiture of seized currencies should be 

ordered.  This failure falls foul of the rule of law and 

is accordingly unconstitutional.” 

 

[51] In the original founding affidavit the bold allegation is also made 

that the applicants’ fundamental right to have the dispute resolved 

by a fair and impartial tribunal, entrenched under section 34 of the 

constitution, has also been violated. 

 

[52] As to section 35 of the Constitution, it entrenches the rights of 

persons who are arrested and/or detained and also the rights of 

accused persons (my emphasis).  The applicants do not fall into 

any of these categories.  This argument, in my view, therefore does 
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not apply to the present case.  I did not understand Mr Katz to 

pursue this argument with any vigour either.   

 

[53] The contention about the perceived violation of section 34 of the 

Constitution can, perhaps, conveniently be considered together 

with the submission that: “Regulation 3(5) allows for a penalty to 

be imposed without providing the subject of the penalty any 

recourse to a court of law prior to the imposition of the penalty.”  

 

[54] In developing this argument, Mr Katz relied heavily on the case of 

Chief Lesapo v North West Agricultural Bank and Another 2000 

(1) SA 409 CC.  That case concerned the constitutionality of 

section 38(2) of the North West Agricultural Bank Act 14 of 1981, 

which permits the North West Agricultural Bank to seize a 

defaulting debtor’s property, without recourse to a court of law and 

to sell it by public auction in defrayal of the debt owed to the bank.   

 

At 421G, after dealing with the proportionality approach called for 

in the course of the section 36 limitation enquiry, the learned judge 

says the following: 
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“The limitations inquiry and the requirements that must be 

considered aim to ‘strike the appropriate balance of 

proportionality between means and end’.  Applying the 

above analysis in the present matter, the importance of the 

purpose of section 38(2) – i.e. the interest of the bank in 

speedy inexpensive realisation of its securities – may only 

properly be evaluated by considering its weight relative to 

the interest of its debtors in having disputes that can be 

resolved by the application of law decided before a court and 

the importance of the principle against self help.  In addition, 

the bank is able to utilise less restrictive means to achieve its 

purpose.  The purpose and significance of section 38(2), 

when weighed against the object and importance of section 

34, make it clear that section 38(2) is not a justifiable 

limitation of the right of access to court.  Thus it is clear that 

section 38(2) is unconstitutional and cannot stand.” 

 

[55] Section 38(2) of the North West Agricultural Bank Act is a far cry 

from what is found in the exchange control legislation presently 

under debate. 
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 Section 9 of the act provides that the Governor-General may make 

regulations in regard to any matter directly or indirectly relating to 

or affecting or having any bearing upon currency, banking or 

exchange. 

 

 It is convenient to quote some relevant extracts from section 9(2) 

of the Act: 

 

“2(a) Such regulations may provide that the Governor-

General may apply any sanctions therein set forth 

which he thinks fit to impose, whether civil or 

criminal … 

 

  (d) Any regulation contemplated in paragraph (a) shall 

provide – 

(i) that any person who feels aggrieved by any 

decision made or action taken by any person in 

the exercise of his powers under the regulation 

referred to in paragraph (b) which has the effect 

of blocking, attaching or interdicting any money 

or goods, may lodge an application in an 

competent court for the revision of such 
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decision or action or for any other relief, and 

the court shall not set aside such decision or 

action or grant such other relief unless it is 

satisfied … 

(iii) that any person who feels aggrieved by any 

decision to forfeit and dispose of such money or 

goods may, within a period prescribed by the 

regulations, which shall not be less than 90 days 

after the date of the notice published in the 

Gazette and referred to in subparagraph (ii), 

institute legal proceedings in a competent court 

for the setting aside of such decision, and the 

court shall not set aside such decision unless it 

is satisfied …  

 

[56] This requirement of the act was duly adopted in the regulations.  

Regulation 22D, under the heading “review of, or institution of 

actions in connection with, attachments and forfeiture of certain 

money or goods and of certain orders” provides that any person 

who feels aggrieved by the attachment of any money or goods or 

the issue or making of an order corresponding therewith or any 

condition imposed in terms of such order may bring an application 
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in a competent court for the review of any such attachment or order 

or in which other appropriate relief is asked.  Such aggrieved 

person may also, in the case of a decision to forfeit to the state such 

money or goods, at any time but not later than 90 days after the 

date of publication of the particular notice, institute action in a 

competent court for the setting aside of such decision.  It is further 

provided that any such court may set aside any such attachment or 

order or decision, as the case may be, on the grounds set out in 

section 9 of the act. 

 

 As Mr Maritz pointed out, the mere fact that these proceedings 

were launched, bears testimony to the opportunity available to the 

applicants to have their day in court. 

 

 Quite apart from the aforesaid considerations, there is still PAJA, 

which permanently opens the door for the judicial review of 

administrative action in appropriate circumstances.  I mention, as 

no more than a matter of passing interest, that PAJA had not yet 

been enacted when Chief Lesapo was decided. 

 

[57] I am alive to the fact that the complaint against Regulation 3(5) is 

crafted to read that it “allows for a penalty to be imposed without 
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providing the subject of the penalty any recourse to a court of law 

prior to the imposition of the penalty” (my emphasis).  

 

[58] Inasmuch as the applicants may contend that any provision 

allowing for the perceived ‘wrong’ or ‘infringement’ to take place 

before the aggrieved person can go to court flies in the face of the 

Constitution, I can find no justification for such an argument.   

 

[59] Firstly, an objection to an absence of ‘recourse’ prior to the 

imposition of the penalty seems to be, in the context of this type of 

legislation, a contradiction in terms.  The World Book Dictionary 

of Barnhart at 1746 defines “recourse” as follows: 

 

 “1. The act of turning for help or protection, appealing …  

 2. A person or thing appealed to or turned to for help or 

protection.” 

 

The ‘recourse’ appears to come after the perpetration of the act 

complained against.  In terms of PAJA, the judicial review is 

launched after the administrative action complained against was 

taken.  The act under discussion, supra, provides for recourse to 

the courts after the attachment, seizure or forfeiture. 



 - 36 - 

 

Secondly, in the context of the exchange control legislation, it will 

be logistically impossible to, for example, arrange for a court 

hearing before seizing foreign currency at an airport before an 

offender leaves the republic in possession thereof.   

 

Thirdly, the constitutionality of PAJA, offering, as it does, recourse 

after the event, offering, as it does, recourse after the event, has to 

the best of my knowledge, not yet been questioned.  

 

Fourthly in Chief Lesapo, relied upon by the applicants, the North 

West Agricultural Bank Act specifically provides for seizure and 

sale and execution “without recourse to a court of law”.  I have 

illustrated that the legislation under discussion before me explicitly 

provides for recourse to a court of law. 

 

In the circumstances, I am not prepared to uphold the argument, 

such as it is, that regulation 3(5) flies in the face of section 34 of 

the Constitution, and/or is in conflict with the Constitution because 

it “allows for a penalty to be imposed without providing the subject 

of the penalty any recourse to a court of law prior to the imposition 

of the penalty”.  
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[60] This brings me to what appears to be the final leg of the 

Constitutional attack on regulation 3(5), namely the argument that 

it offends the rights entrenched in terms of section 25 of the 

Constitution that no law permits arbitrary deprivation of property. 

 

[61] It seems to me that one must first consider the wording of section 

25(1) of the Constitution:  “No one may be deprived of property 

except in terms of law of general application, and no law may 

permit arbitrary deprivation of property.” 

 

In my view the Currency and Exchanges Act, 9 of 1933 is such a 

law of general application.  For the same reason, perceived 

fundamental rights of a perpetrator about to leave the Republic 

with foreign currency may be limited in terms of section 36 of the 

Constitution by the provisions of the Currency and Exchanges Act 

9 of 1933, referred to throughout as “the act”, because it is a law of 

general application.  

 

I interpose to mention that Mr Katz also argued that the section 36 

limitation experienced by the applicants was not supported by 

proper evidence to justify the limitations as intended by the sub-
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paragraphs to be found in section 36(1).  In my view this argument 

cannot be upheld.  Proper evidence was submitted both in the form 

of the first applicant’s own version and the version offered by the 

fourth respondent. 

 

[62] In National Director of Public Prosecutions v RO Cook Properties 

(Pty) Ltd and two other cases 2004 (8) BCLR 844 SCA the 

Supreme Court of Appeal, in considering the constitutionality of 

seizure and forfeiture in terms of the Prevention of Organised 

Crime Act 121 of 1988, stated the following at 856A (paragraph 

28): 

 

“In particular, we endorse the notion that the state is 

constitutionally permitted to use forfeiture, in addition to the 

criminal law, to induce members of the public to act 

vigilantly in relation to goods they own or possess so as to 

inhibit crime.  In a constitutional state law-abiding property 

owners and possessors must, where reasonably possible, take 

steps to discourage criminal conduct and refrain from 

implicating themselves or their possessions in its ambit and 

the state is entitled to use criminal sanctions and civil 

forfeitures to encourage this.  Here constitutional principles 
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recognises individual moral agency and encourage citizens 

to embrace the responsibility that flow from it.” 

 

I can see no reason why the same approach should not apply to the 

currency legislation under discussion, already enacted more than 

seventy years ago, and providing protection to the state and its 

citizens against unlawful currency practices.  

 

[63] In all the circumstances I have come to the conclusion that the 

attack on the fourth respondents’ decision cannot be upheld in 

terms of PAJA, neither can the resurrected prayer 3 be upheld in 

terms of the specific provisions of PAJA referred to and neither can 

it be said that the provisions of Regulation 3(5) fly in the face of 

the Constitution.   

 

[64] In the result, the application cannot be upheld. 

 

[65] The order that I make is that the application is dismissed with 

costs, including the costs of two counsel. 

        

           WRC PRINSLOO 
      JUDGE OF THE HIGH COURT 
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