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INTRODUCTION 

 

1. In these submissions for ease of reference the first and second applicants will 

be referred to as “the applicants” and respondents will be referred to 

collectively as “the respondents”. 

 

2. This application raises questions about the constitutionality of forfeiture to 

the Treasury of foreign currency seized under the provisions of the Exchange 

Control Regulations, 1961 (Government Notice R1111 of 1 December 1961, 

as amended) (“the Exchange Control Regulations”) promulgated in terms of 

section 9 of the Currency and Exchanges Act, 9 of 1933.   

 

3. The applicants seek leave to appeal to this Court in terms of rule 19 of the 

Rules of this Court against the judgment and order delivered by the 

Transvaal Provincial Division (per Prinsloo J) (“the Court below”) on 15 

March 2006 in the matter of Michael Armbruster and Another v Minister of 

Finance and Others, case number 6325/2005.   
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BACKGROUND 

 

4. The facts are common cause.1 The issues between the parties have been 

clearly identified.2 

 

5. The relevant factual features of this matter are set out below. 

 

The applicants’ foreign currency is seized 

 
6. Foreign currency in the possession of the applicants was seized on 18 June 

2004 at Johannesburg International Airport by an appropriate official.  Prior 

to that date, the first applicant had converted his own money as well as that 

of the second applicant’s into the seized foreign currency for purposes of 

attempting to expand his business within Africa.  Once his negotiations with 

African partners came to nothing, he sought to convert money to further his 

business interests in the Middle East.3 

 

                                                 
1 Any difference between the parties is governed by the principles set out in Plascon-Evans Paints Ltd v 
Van Riebeek Paints (Pty) Ltd 1984 (3) 623 (A) at 634 E – I; see latest judgment of Fakie NO v CCII 
Systems (Pty) Ltd 2006 (4) SA 326 (SCA) at para [55]. 
2 See Masamba v Chairperson, Western Cape Regional Committee, Immigrants Selection Board 2001 (12) 
BCLR 1239 (C) at 1249F-I;  Makinana and Others; and Keelty and Another v Minister of Home Affairs 
and Another 2001 (6) BCLR 581 (C) at 592-593B; and Swissborough Diamond Mines (Pty) Ltd and Others 
v Government of the Republic of South Africa and Others 1999 (2) SA 279 (T) at 323F-325C. 
3 Vol 1 p 13 paras 19-22; Vol 1 p 32 paras 8-9. 
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7. To this end he approached various German tourist groups from time to time 

when they visited South Africa and purchased their foreign exchange from 

them.4 

 

8. On 18 June 2004 as he was about to leave South Africa at Johannesburg 

International Airport an officer employed by the South African Reserve 

Bank: Customs & Excise seized foreign currency which was in his 

possession and which was owned by him and the second applicant.5   

 

8.1. The rand value of the foreign currency seized amounted to R113 

427,00 on 18 June 2004.   

 

8.2. The funds which were utilised to obtain the foreign currency were 

lawfully earned by the first applicant, being income received 

during his employment with his previous employer (Sans Fibres) as 

well as the retrenchment remuneration received from that 

company.6  The tax legally owed by him to the South African 

Revenue Services in respect of the monies earned by him was 

paid.7 

                                                 
4 Vol 1 p 15 para 26. 
5 Vol 1 p 54 -55, paras 1 – 5. 
6 Vol 1 p 31 para 5. 
7 Vol 1 p 37.  The respondents deny – as they do not have knowledge thereof – the fact that the first 
applicant paid tax on the amount.  The applicants offered to provide documentation in respect thereof in a 
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The attempts to ensure a refund of the money or a portion thereof and the 

resultant forfeiture 

 

9. On 23 June 2004 the applicants addressed a letter to the third respondent 

concerning the seizure of the foreign currency.8 

 

10. It should be noted that various documentation not referred to in the 

applicants’ affidavit, marked “MHA2” are included in the record at Vol 1 p 

23 – 26.  What is particularly strange is the reference to provisions of the 

Customs & Excise Act 91 of 2004 on what appears to be a document 

authorising the detention of the foreign currency.9 

 

11. The third respondent addressed a letter to the applicants a few days later in 

response.10  The purpose of the letter was to invite representations as to why 

the foreign currency seized from the applicants on 18 June 2004 should be 

refunded. 

 

                                                                                                                                                 
letter dated 23 June 2004. What the respondents cannot deny is that the potential exists for the power to be 
used under regulation 3(5) to forfeit money in respect of which tax has been paid and which has been 
lawfully earned by an individual who may have contravened the Exchange Control Regulations. 
8 Vol 1 p 21, “MHA1”. 
9 Vol 1 p 26. 
10 Vol 1 p 27, “MHA2”. 
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12. The applicants made representations and on 8 August 2004 submitted an 

affidavit.11   

 

13. On 13 August 2004 a further letter concerning the matter was sent on behalf 

of the applicants.12 

 

14. On 9 September 2004 applicants’ attorneys received a letter dated 2 

September 2004 in which the decision not to refund the foreign currency was 

conveyed.13  The reason for the refusal to refund the foreign currency seized 

was: 

 

“No annotation has been made in the records of the South African Reserve Bank 
that any exemption from the provisions of the Exchange Control Regulations has 
been granted to Mr Armbruster; contraventions or suspected contraventions of 
Exchange Control Regulations 2(1), 3(1)(a), 10(1)(c), read with 22.” 

 

15. On 25 February 2005 the applicants launched an application in the High 

Court to review and set aside the decision. 

 

16. The first and second respondents did not oppose the application and abided 

the decision of the Court below. The third respondent opposed the 

                                                 
11 Vol 1 pp 30-35. 
12 Vol 1 pp 36-37. 
13 Vol 1 pp 38-39. 
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application and filed its reasons14 and record15 in terms of Rule 53 on 25 

April 2005.   

 

17. The reasons are contained in the affidavit of the Fourth Respondent, dated 19 

April 2005.16  In it the fourth respondent says as follows: 

 

“2.2 After considering all of the abovementioned documentation and the 
applicable Exchange Control Regulations in terms of the provisions of Regulation 
3(5), I made the decision not to refund the foreign currency which had been seized 
as I was of the opinion that the facts before me justified the retention of the foreign 
currency.  My opinion was based on the fact that contraventions of Exchange 
Control Regulations 2(1), 3(1)(a) and 10(1)(c) read with Regulation 22 had been 
committed by Mr. Armbruster. 

… 
3.1 I decided not to refund any of the foreign currency which had been seized 
from Mr. Armbruster in view of the serious nature of the offences. 
 
3.2 In particular I considered the following facts and circumstances as 
indicative of the seriousness of the offences: 
 

3.2.1 Mr. Armbruster, on his own admission, had purchased foreign 
currency from German tourists and not from and Authorized Dealer. 
 
3.2.2 He did this even though he had previously purchased foreign 
currency from the Standard Bank of South Africa Limited and must have 
been aware of the Exchange Control requirements in this regard.  However, 
he stated that he did not do so on this occasion because according to him ‘it 
was time-consuming and expensive’. 
 

3.3 He was also aware of the current provisions of the Exchange Control 
Regulations applicable to South African residents which would prohibit him from 
transferring the setting up costs of expanding his business overseas without the 
necessary authorisation. 
 
3.4 In the circumstances, I found it unacceptable that the applicant did not 
officially apply for prior authorisation from the Exchange Control Department for 
the abovementioned. (Underlining added)17

                                                 
14 Vol 1 pp 51 – 53. 
15 Vol 1 pp 54-91. 
16 Vol 1 pp 51-52. 
17 Vol 1 pp 51-52. 
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Proceedings in the High Court  

 

18. The matter was heard before Prinsloo J on 24 February 2006. Judgment was 

handed down on 10 May 2006.18  The application was dismissed. 

 

19. On 30 May 2006 the applicants made application to the High Court 

timeously for leave to appeal to the Supreme Court of Appeal against the 

decision and order of the High Court.19  

 

20. The application for leave to appeal came before Prinsloo J on 31 August 

2006.  After hearing argument, Prinsloo J dismissed the application for leave 

to appeal.20  

 

21. Thereafter, on 11 September 2006, and for the reasons set out in the affidavit 

in support of leave to appeal to this Court,21 the applicants applied to this 

Court for leave to appeal directly to it in terms of rule 19 of this Court’s 

Rules.   

 

                                                 
18 See Vol 2 pp 148-190. 
19 See Vol 2 pp 191-194. 
20 See Vol 2 p 200. 
21 See Vol 4 pp 214-215 paras 21.9-21.12 and pp 229-234 paras 31-46. 
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22. On 20 September 2006 the respondents issued their responses to this 

application.22 

 

23. On 27 September 2006 the Chief Justice gave directions that this matter is set 

down for hearing, together with the hearing of the application for leave to 

appeal in Van Der Merwe v Taylor, CCT 45/06 (“Van der Merwe”). 

 

                                                 
22 Vol 4 pp 300 – 338 and 341 – 346. 
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THE APPLICATION FOR LEAVE TO APPEAL 

 

24. This Court will only grant leave to appeal if it is in the interests of justice to 

do so.23 It is in the interests of justice that leave to appeal should be granted 

for two reasons.  

Precedent – the rule of law 

25. The doctrine of precedent is an incident of the rule of law.24  It is submitted 

that precedent requires inter alia the resolution by this Court of conflicting 

decisions of different divisions of the High Court.25

26. The Full Bench in Van der Merwe dealt with exchange control regulation 

3(5) at paragraphs [14] – [23].26  It commented that it was not satisfied that 

regulation 3(5) provides for automatic forfeiture.27  

27. The Full Bench stated that in its view it could “never have been intended that 

an act of seizure could constitute a permanent deprivation without any 

intervention from a body other than the party seizing the item.”28

                                                 
23 See e.g. AAA Investments (Pty) Ltd v The Micro-Finance Regulatory Council and Another, unreported 
decision of this Court (per Yacoob J) of 28 July 2006 under case no:  CCT 51/05 at para [26] and 
Steenkamp NO v The Provincial Tender Board of the Eastern Cape, unreported decision of this Court (per 
Moseneke DCJ) of 28 September 2006 under case no:  CCT 71/05 at paras [24]-[26]. 
24 See the comments of Moseneke J (as he then was) (dissenting) in Daniels v Campbell NO and Others 
2004 (5) SA 331 (CC) at paras [94] – [96]. 
25 See in general Hahlo & Kahn, The South African Legal System and its Background (1968) at 250 – 256. 
26 Vol 3:  pp 289 – 294.  
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28. The Full Bench in so finding disagreed with the decision of Prinsloo AJ (as 

he then was) in Action Engineering & Fencing (Pty) Ltd v Moyses NO and 

Others.29  

29. The later judgment of Prinsloo J in this matter interpreted and applied 

Exchange Control Regulation 3(5) in a manner different to that of the Full 

Bench in Van der Merwe despite Prinsloo J having been provided with a 

copy of the Full Bench judgment.  

30. Thus different interpretations of exchange control regulation 3(5) in different 

divisions of the High Court exist. The rule of law requires that these 

differences be resolved by the highest court in the land. 

31. It is submitted that for this reason alone it is in the interests of justice for this 

Court to hear the appeal.   

The merits of the appeal 

32. Secondly, there is a reasonable prospect that this Court will reverse or 

materially alter the decision of the High Court if leave to appeal is granted.   

33. The issues involved in the matter are constitutional matters of substance on 

which a ruling by this Court is desirable.   

                                                                                                                                                 
27 Vol 3:  p 293, para [20]. 
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34. The evidence in the proceedings is sufficient to enable this Court to deal with 

and dispose of the matter without having to refer the matter back to the High 

Court for the hearing of further evidence.  

35. We now turn to deal with the merits of the appeal in accordance with 

paragraph 3 of the directions of the Chief Justice, dated 27 September 

2006.30

 

                                                                                                                                                 
28 Vol 3:  p 294, para [23]. 
29 2004 (5) SA 399 (T).  
30 Vol 4:  p 339, para 3. 
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CONSTITUTIONAL ISSUES INVOLVED 

 

36. It is submitted that this case involves the constitutionality of regulation 3(5) 

because of two fundamental defects in respect thereof: 

 

36.1 First: the fourth respondent, an official in the employ of the third 

respondent, is permitted by regulation 3(5) to forfeit and thus punish, 

without any judicial oversight, an individual who has had his or her 

money seized in terms of the Exchange Control Regulations. 

 

36.2 Second: the fourth respondent, an official in the employ of the third 

respondent, is permitted by regulation 3(5) to forfeit and thus punish 

an individual whose money has been seized in terms of the 

Exchange Control Regulations where such Regulations provide no 

or little guidance as to the appropriate exercise of such a punitive 

discretion. 

 

37. It is trite that in interpreting legislation, such as exchange control regulation 

3(5), if a meaning can be given which saves the legislation such meaning is 
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to be preferred.  Such saving must, however, not cause the language of the 

statute to be unduly strained.31

 

                                                 
31 Investigating Directorate: Serious Economic Offences and Others v Hyandai Motor Distributors (Pty) 
Ltd 2001 (1) SA 545 (CC) at para [26]. 
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IN LIGHT OF THE PROVISIONS OF THE CONSTITUTION, MAY 

REGULATION 3(5) PERMISSIBLY AUTHORISE THE FOURTH 

RESPONDENT TO CAUSE THE FORFEITURE OF MONEY 

WITHOUT ANY JUDICIAL OVERSIGHT? 

 

38. The Exchange Control Regulations provide for powers that may be exercised 

by the Treasury or a person authorised by the Treasury to seize and to cause 

certain items to be forfeited to the Treasury. 

 

39. The applicants’ foreign exchange was seized by Mr Khoza, an appropriate 

officer as defined in regulation 1, acting under the Exchange Control 

Regulation 3(3). 

 

40. Regulation 3(3) provides: 

 

“Every person who is about to leave the Republic and every person in any port or 
other place recognised as a place of departure from the Republic, who is requested 
to do so by the appropriate officer shall- 
 
(a) declare whether or not he has with him any bank-notes, gold, securities or 

foreign currency; and 
 
(b) produce any bank-notes, gold, securities or foreign currency which he has 

with him; and the appropriate officer and any person acting under his 
directions may search such person and examine or search any article which 
such person has with him, for the purpose of ascertaining whether he has 
with him any bank-notes, gold, securities or foreign currency, and may 
seize any bank-notes, gold, securities or foreign currency produced or 
found upon such examination or search unless either- 
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(i) the appropriate officer is satisfied that such person is, in respect of 
any bank-notes, gold, securities or foreign currency which he has 
with him, exempt from the prohibition imposed by subregulation (1); 
or 

 
(ii) such person produces to the appropriate officer a certificate granted 

by the Treasury which shows that the exportation by such person of 
any bank-notes, gold, securities or foreign currency which he has 
with him does not involve a contravention of that subregulation. 

 
No female shall be searched in pursuance of this subregulation except by a female.” 

 

41. Because the foreign currency was seized under regulation 3(3), regulation 

3(5) is of importance. 

 

42. Regulation 3(5) provides as follows: 

 

“(5) All bank-notes, gold, securities and foreign currency seized under subregulation 
(3) or (4) shall be forfeited for the benefit of the National Revenue Fund: Provided 
that the Treasury may, in its discretion, direct that any bank-notes, gold, securities 
or foreign currency so seized, be refunded or returned, in whole or in part, to the 
person from whom they were taken, or who was entitled to have the custody or 
possession of them at the time when they were seized.”32  

 

43. Regulation 3(5) effectively provides for the automatic forfeiture of foreign 

currency seized under regulation 3(3) or regulation 3(4).   

 

44. The Exchange Control Department, per the fourth respondent, in exercising 

its discretion under regulation 3(5), may direct that foreign currency seized 

under regulation 3(3) and 3(4) be refunded or returned.   
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45. The fourth respondent’s discretion is thus intimately tied up with the 

forfeiture which on the respondents’ version is said to be “automatic” 

pursuant to regulation 3(5).   

 

46. What the respondents’ cannot escape is that regulation 3(5) envisages the 

exercise of a discretion within the process of forfeiture.  That is, regulation 

3(5) envisages that the fourth respondent’s exercise of discretion as to the 

refund or return of foreign currency seized from the applicants is an integral 

part of the forfeiture process.  

 

47. Thus, regulation 3(5) provides an official such as the fourth respondent the 

power to decide whether to refund the money that has been seized from an 

individual in terms of the Statutory scheme which governs the influx and 

outflow of foreign exchange in the Republic.   

 

48. The corollary of this power is that the fourth respondent’s discretion is an 

intimate component of the forfeiture that takes place under regulation 3(5).  

 

49. Significantly, there is no judicial oversight over or intervention in respect of 

the exercise of this discretion under the Regulations or the Act. 

 

                                                                                                                                                 
TP

32 Reg 3(5) amended by reg 3 GN R885 of 23 July 1999 with effect from 11 March 1998. 
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50. It is submitted that the power accorded to Treasury officials under regulation 

3(5) is no ordinary administrative power.  The power is punitive in nature.   

 

50.1. We submit that forfeiture inter alia is punitive by design and 

constitutes at least in part punishment.33   

 

50.2. The respondents accept that the forfeiture under regulation 3(5) has 

a punitive element.34   

 

They deny however that the fourth respondent’s decision under 

regulation 3(5) is one that “meets (sic) out the forfeiture or 

punishment” since “[t]he regulation itself prescribes forfeiture in 

circumstances where there has been an offence”.35  It is said that 

“it is the legislature who meets (sic) out the punishment for a 

contravention of regulation 2(1)”. 

 

                                                 
33 National Director of Public Prosecutions v (1) RO Cook Properties (Pty) Ltd; (2) 37 Gillespie Street 
Durban (Pty) Ltd; (3) Seevnarayan 2004 (8) BCLR 844 (SCA) at paras [15]-[18]. 
In Cook Properties (supra) the SCA stated that:  

“[17] We agree that Chapter 6 has remedial objectives. But these cannot disguise the fact that 
forfeiture, once exacted, operates as a punishment. The United States Court in a not dissimilar 
context has observed that the notion of punishment cuts across the division between civil and 
criminal law. Civil proceedings may advance punitive as well as remedial goals, and sanctions 
frequently serve more than one purpose. Hence the fact that a civil statute is remedial does not 
mean that it may not also have a punitive dimension. That certainly applies to Chapter 6. The 
Legislature has expressly ordained that proceedings under the chapter are “civil . . .  not 
criminal” (section 37(1)), and its provisions have some penal element.” 

34 Vol 4 p 321 para 24.3. 
35 Vol 4 p 321 para 24.4. 
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50.3. This attempt to separate the respondent’s decision to refund or 

return the seized article under regulation 3(5) from the resultant 

forfeiture is belied by the respondents’ own understanding of the 

discretion exercised by the fourth respondent: they accept that 

“even where an offence has been committed, it is conceivable that 

there may be mitigating factors which can be taken into account in 

deciding whether or not to return or refund the currency”.36   

 

50.4. It is thus contended that the fourth respondent, by exercising the 

power to refund or not to refund foreign currency seized under 

regulation 3(3), is exercising a power which by nature involves a 

sentencing discretion. Yet, the fourth respondent in causing a 

person to be punished is not provided with any, let alone sufficient, 

guidelines under the Act and the Regulations how to exercise her 

punitive discretion.  

 

51. Allowing an official such as the fourth respondent to decide – without any 

judicial oversight – whether to refund and thus to forfeit an individual’s 

foreign currency is inconsistent with the Constitution in the following 

respects, namely: 

 

                                                 
TP

36 Vol 4 p 330 para 24.25.3. 
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51.1. Section 34 of the Constitution which guarantees the right of access 

to court; 

 

51.2. The constitutional principle in section 165(1) of the Constitution 

which vests the judicial authority of the Republic in the courts; and 

 

51.3. Section 25(1) of the Constitution which guarantees the right not to 

be arbitrarily deprived of property. 

 

Section 34 of the Constitution – the right to have any dispute that can be 

resolved by application of law decided in a fair public hearing before a court or, 

where appropriate, another independent and impartial tribunal or forum  

 

52. We submit that the effect of the statutory scheme impugned is to deprive an 

individual whose foreign currency has been seized under regulations 3(3) or 

3(4) and thereafter forfeited by way of the process set out in regulation 3(5) 

of having his or her dispute regarding the forfeiture of the foreign currency 

resolved by application of law decided in a fair public hearing before a court. 

 

53. Because the dispute regarding forfeiture involves the exercise by the 

respondents of a power under regulation 3(5) which is judicial in character, 
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section 34 requires the official (in this case the fourth respondent) to be 

independent and impartial and to decide the issue by way of a fair and public 

hearing.37 

 

54. The Full Bench in Van der Merwe put it thus: 

 

“Furthermore, I do not believe that it could ever have been intended that an act of 

seizure could constitute a permanent deprivation without an intervention from a 

body other than the party seizing the items.”38

 

55. In the context of this case the disputed procedure which creates the 

opportunity for the resolution of a justiciable dispute is the process under 

regulation 3(5) of determining the amount which will be finally forfeited to 

the State.  

 

56. Section 34 provides protections against actions by the state and other persons 

which deny access to the courts and other forums.  However, section 34 does 

                                                 
37 See in this regard De Waal and Currie, Bill of Rights Handbook, 5th Edition, 2005, at 707 where the 
authors write as follows: 

“Section 34 therefore guarantees the right to take administrative action on review to a court or 
another independent and impartial tribunal or forum.  On the other hand, administrative action 
with a judicial character, such as proceedings before a valuation court over the value of a 
property for the purpose of assessing municipal taxes, amounts to a dispute from the outset.  
Because the valuation court adjudicates a legal dispute, s 34 requires it to be independent and 
impartial and decide the issue by way of a fair and public hearing.” 

As we submit further below, because the forfeiture decision of the fourth respondent (whether to refund or 
return) amounts to punishment, the issue over which the fourth respondent ‘adjudicates’ is per force 
judicial in character, since punishment lies in the heartland of judicial power. 
38 Vol 3, p 294, para 23. 
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not merely outlaw ‘ouster clauses’ – it also prohibits a number of subtler 

restrictions which impede the right of access to court.   

 

57. As this Court has made clear one such restriction results from statutory 

provisions which effectively entitle the relevant decision-maker to ‘self-

help’.  

 

In Chief Lesapo v North West Agricultural Bank39  this Court held that any 

measure which permits a person to become a judge in his or her own cause 

and to decide the outcome of the dispute without recourse to a court of law is 

constitutionally impermissible.40   

 

In that case the impugned provision limited the debtor’s section 34 rights 

because, so said Justice Mokgoro, “[t]he Bank itself decides whether it has 

an enforceable claim against the debtor; the Bank itself decides the outcome 

of the dispute and the subsequent relief; and the bank itself enforces its own 

decision, thereby usurping the powers and functions of the courts”.41   

 

58. Like in Chief Lesapo, in this matter it is the Treasury which decides whether 

there has been a contravention of the regulations, the Treasury itself decides 

                                                 
39 2000 (1) SA 409 (CC). 
40 At para 20. 
41 Ibid.   
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the outcome of the dispute and the subsequent relief; and the Treasury itself 

enforces its own decision, thereby usurping the powers and functions of the 

courts. 

59.  In two more cases42 similar powers vested in the Land and Agricultural 

Bank of South Africa were likewise struck down as impermissible 

infringements of section 34 of the Constitution. Mokgoro J once again made 

plain that the fundamental objections against this kind of provision were:  

 

“It permits the Land Bank to bypass the courts and gives it sole discretion over the 
conditions of sale.  This procedure, unlike the ordinary civil process of execution, 
allows the Land Bank to take the law into its own hands and serve as judge in its own 
cause.  The Act also authorises it to usurp the inherent powers and functions of the 
courts by deciding its own claims and relief.”43

 

60. The rule against self-help – which is a central feature of section 34 – is 

necessary for the protection of the individual against arbitrary and subjective 

decisions and conduct of an adversary.  It is a guarantee against partiality and 

the consequent injustice that may arise.44  

 

61. Indeed, in an important respect in relation to section 34 the situation in this 

matter is of greater concern than that at issue in Chief Lesapo when 

consideration is given to the fact that the consequence of the fourth 

                                                 
42 First National Bank of SA Ltd v Land and Agricultural Bank of South Africa and Others;  
Sheard v Land and Agricultural Bank of South Africa and Another 2000 (3) SA 626 (CC); 2000 (8) BCLR  
876 (CC). 
43 Ibid, at para 5. 
44 See Chief Lesapo (supra) paras 11-12, 18 and 22. 
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respondent’s decision under regulation 3(5) is not execution against property, 

but punishment by forfeiture.  

 

62. The rule against self-help captured by section 34 is important in respect of all 

disputes that may be settled by the application of law, but it is perhaps 

nowhere more important than in respect of disputes which involve the 

infliction of civil punishment by an individual effectively exercising 

authority, which is judicial (adjudicative in nature).   

 

63. In such contexts the fairness and impartiality of the ‘hearing’ which is 

afforded to an individual under a statutory provision that is punitive in nature 

is of paramount importance. 

 

64. It is thus submitted that regulation 3(5) gives rise to a violation of section 34 

of the Constitution in that it allows a non-judicial official the power to 

effectively exact punishment by a process which is judicial in nature and 

which involves the forfeiting of potentially unlimited amounts of foreign 

exchange that is otherwise lawfully owned by an individual, without judicial 

oversight. 

 

65. To the Court below section 34 is not violated by the application of regulation 

3(5).  The Currency and Exchanges Act as read with the Exchange Control 
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Regulations provide that a person aggrieved by a decision to forfeit may at 

any time but not later than 90 days after the date of publication of the 

particular notice, institute action in a competent court for the setting aside of 

such decision.45  As the High Court stated in paragraph [56],46 the 

respondents’ counsel pointed out, “the mere fact that the application was 

launched, bears testimony to the opportunity available to the applicants to 

have their day in court.”   

 

66. The respondents’ appear to persist with this argument before this Court.  In 

their affidavit opposing leave to appeal they state as follows: 

 

“Indeed, the present proceedings are evidence of the applicants’ right to have the 
‘dispute’ which is as to the legality of the decision not to refund, adjudicated by a 
court of law”.47

 

67. In our submission, the Court below’s reasoning in this regard (and the related 

contention by the respondents) is flawed.  The appropriate question is not 

whether an applicant may at some or other point after the event review the 

forfeiture decision, whether under the Court’s common or constitutional law 

review powers, the Promotion of Administrative Justice Act 3 of 2000, or in 

terms of the provisions of the Exchange Control Regulations.   

 

                                                 
45 Vol 2 pp 179 to 187, judgment of High Court, paras [53]-[59].  
46 Vol 2, p 184. 
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68. The real issue is – as this Court put it in Chief Lesapo – that “any constraint 

upon a person or property shall be exercised by another only after recourse 

to a court recognized in terms of the law of the land”.48  

 

69. On the Court below’s reasoning, section 34 is rendered nugatory and Court 

oversight unnecessary, be it in relation to the issuing of warrants of search 

and seizure and also orders allowing interception and monitoring of private 

communications in the criminal context, or in relation to execution orders 

against immovable property or civil forfeiture orders under the Prevention of 

Organised Crime Act, 121 of 1998, since it is always open to an individual 

aggrieved by such state action to come to Court after the event on review.  

 

70. Indeed, one of the central features of this Court’s decision in Chief Lesapo 

was the finding that “[t]he fact that the debtor may have recourse to a court 

of law after the attachment takes place does not cure the limitation of the 

right; it merely restricts its limitation”49, a factor simply not dealt with by 

Court below at all. 

 

71. So too, this point was stressed by this Court in De Lange v Smuts50  in the 

context of the Insolvency Act.  Ackermann J held that it was not sufficient to 

                                                                                                                                                 
47 Vol 4 p 2322 para 24.6. 
48 Chief Lesapo (supra) at para 16, emphasis added. 
49 Chief Lesapo (supra) para 20, emphasis added. 
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cure the unconstitutional committal to prison of a person who refused to 

cooperate at a creditors’ meeting by arguing that the person committed can 

apply immediately under section 66(5) to the appropriate High Court for 

discharge from prison.  This, said this Court, “does not, however, cure the 

deprivation of the right, it merely limits the deprivation in time.”51 

 

72. It is contended that the forfeiture process under regulation 3(5) is unlike the 

procedure upheld by this Court in Metcash Trading Limited v Commissioner 

SARS.52   In Metcash the execution process created by the impugned section 

40(2)(a) of the Act in question specifically went via the ordinary judicial 

institutions and set “in train the ordinary execution processes of the 

particular court”.53   

 

73. By contrast, the forfeiture process created by regulation 3(5) – to appropriate 

the words of Kriegler J in Metcash – involves a “self-initiated, self-driven 

                                                                                                                                                 
50 1998 (3) SA 785 (CC). 
51 De Lange v Smuts (supra) para [90]. 
52 2001 (1) SA 1109 (CC). 
53 According to Kriegler J (Metcash supra para 51): 

“It requires the intervention of court officials and procedures.  The subsection, by saying that once 
the Commissioner’s statement has been filed it has ‘all the effects . . . of a civil judgment’, quite 
unequivocally includes by  reference the whole body of legal rules relating to execution.  Filing 
the statement sets in train the ordinary execution processes of the particular court.  Execution in 
the high courts is primarily governed by rules 45, 45A and 46 of the Uniform Rules of Court, and 
in the magistrates’ courts by rule 36 and following of the rules of those courts.  Whether and to 
what extent the rules of court and the myriad of common law and judge-made ancillary rules 
relating to execution have to be adapted to fit this particular process, need not be determined 
here.  The substance of the matter is that the ordinary civil process of execution is employed; and 
the Commissioner is not authorised to usurp any judicial functions”. 
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and self-supervised mechanism” which is exclusively the preserve of 

Treasury officials.   

 

74. Regulation 3(5) authorises an administrative decision, which metes out 

punitive liability for an alleged contravention of a statute by an individual 

which, in terms of the scheme of the Regulations and the Act, determines 

finally the amount of the individual’s foreign exchange to be forfeited to the 

State, without involving the judiciary.   

 

75. What makes forfeiture under regulation 3(5) particularly egregious is that it 

is punishment potentially of the most disproportionate kind.  For violating 

Exchange Control Regulations, the applicants have been effectively 

sentenced to a punitive fine in excess of R100,000.  

 

76. Of course not all cases of forfeiture against those that violate the Exchange 

Control Regulations will have this effect.  However, it is manifestly clear 

from the respondents’ understanding of the Regulations and the Act that 

potential exists under the statutory scheme for inappropriate “sentences” 

involving sums of money that are totally out of the realm of ordinary 

criminal fines.  According to the respondents: 
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“The legislature itself has determined the gravity of the offence and has meeted out 
suitable punishment therefor: If a person seeks to take out a little currency in 
contravention of regulation 2(1), the penalty is light in monetary terms, but is 
proportional to the gravity of the offence; similarly, when a person seeks to take out 
a large amount of currency in contravention of regulation 2(1), the penalty is heavy 
in monetary terms, but remains proportional to the gravity of the offence.  This 
becomes even more clear when the provisions of section 9 of the Act is dealt with 
below”.54

 

“It is submitted that regulation 3(5) of the Exchange Control Regulations which is 
being attacked in the present proceedings, is indeed rationally connected to the 
purpose set out in section 9(2) of the Act, i.e. to impose a civil sanction to forfeit 
money which is referred to or defined in the regulations and in respect of which an 
offence against the regulations has been committed … Clearly the link between the 
offences committed and the property is direct. Also, to the extent that 
proportionality plays a role in the determination of arbitrariness, it is submitted 
that the nature of the property forfeited (currency) and the value of the property 
(R102 000) is in proportion to the offences involved (purchasing foreign currency to 
the value of R102 000 in contravention of the regulations and seeking to export it 
illegally) and the direct role that the foreign currency placed in the commission of 
the offences.”55

 

77. On this interpretation of the Regulations the legislature has effectively meted 

out punishment in a manner which takes into account only one of the 

recognised factors appropriate to sentencing: the gravity of the offence, as 

demonstrated by the amount involved.   

 

78. To the extent that there is any scope for the balancing exercise appropriate to 

sentencing to take place, that exercise is wholly dependant – on the 

respondents’ version – on the discretion of the fourth respondent.56   

 

                                                 
54 Vol 4 p 322 para 24.5. 
55 Vol 4 p 326 para 24.18. 
56 The respondents’ refer to the fact that “The legislature has also made provision for a decision to be taken 
to refund or return the monies seized after considering all relevant facts, which decision may be taken on 
review”.  Vol 4 p 322 para 24.4. 
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79. It is she who must perform the necessary weighing of factors relevant to the 

nature and seriousness of the criminal act itself, as well as all relevant 

personal and other circumstances relating to the offender which could have a 

bearing on the seriousness of the offence and the culpability of the offender.  

And throughout this process it is she who must keep uppermost in her mind 

general constitutional standards relevant to punishment such as equality, 

proportionality and the protection of human dignity.  

 

80. With respect, the legislation thus both requires too much and too little of the 

fourth respondent.   

 

80.1. It demands too much because a non-judicial official untrained in 

the complexities of punishing should not be expected to perform 

the appropriate balancing exercise that constitutionally is confined 

to the judicial branch of the state.   

 

As this Court made clear in De Lange v Smuts in relation to 

executive officials asked to perform “judicial” punishment under 

the Insolvency Act (in that case incarceration of recalcitrant 

witnesses): 
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“… I have not overlooked the argument which Mr Trengove, appearing for 
the respondents, pressed on us.  He submitted that in the vast majority of 
cases creditors’ meetings under the Insolvency Act are presided over by 
officers in the public service, designated for that purpose under the 
provisions of section 39(2) of the Act.  These officers, he submitted, are 
persons of integrity and suitably qualified by way of legal knowledge, skill 
and experience to discharge all the functions of presiding officers under the 
relevant provisions of the Insolvency Act with a high degree of competence.    

  
[59] I will assume all that in favour of the respondents.  Such officers do 
not, however, meet one fundamental and indispensable criterion.  However 
admirable they may be in all the respects mentioned, and I do not for a 
moment question any of these high qualities, they are officers in the public 
service in the executive branch of the state and therefore do not enjoy the 
judicial independence which is foundational to and indispensable for the 
discharge of the judicial function in a constitutional democracy based on 
the rule of law. This independence, of which structural independence is an 
indispensable part, is expressly proclaimed, protected and promoted by 
subsections (2), (3) and (4) of section 165 of the Constitution…”.  

  

80.2. And the legislation demands too little since it provides no guidance 

and thus places no meaningful constraints on the awesome power 

that the fourth respondent has been expected to exercise under the 

legislation.  We elaborate on this defect further below. 

 

81. In short, the difficulty with the scheme created by the Act and the 

Regulations, more particularly regulation 3(5) read with section 9, is the 

manner in which it diverges from the constitutionally acceptable process by 

which punishment is to be imposed on an individual accused of contravening 

a statutory provision. 

 

82. In our submission, the only way in which to keep a check on the 

appropriateness of such “sentences” on a case-by-case basis, is to interpose 
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judicial oversight over the process in all cases of forfeiture under regulation 

3(5), and such judicial oversight is to take place prior to the execution of any 

decision effecting forfeiture.  

 

83. Without that interposition, regulation 3(5) of the Exchange Control 

Regulations violates the right of access to access to court contained in 

section 34 of the Constitution. 

 

The constitutional principle in section 165(1) of the Constitution – the vesting of 

the judicial authority in the courts57

 
84. Related to our submissions on section 34 are our submissions based on 

section 165(1) of the Constitution.  

 

85. The Constitution provides for a separation of powers between the legislature, 

judiciary and executive by vesting the legislative authority in the Legislature, 

the executive authority in the Executive, and the judicial authority in the 

Courts. Laws inconsistent with this separation of powers are invalid.58  

 

                                                 
57 The limitation clause, section 36 of the Constitution has no impact on a violation of a provision of the 
Constitution not contained in Chapter 2 of the Constitution. 
58 South African Association of Personal Injury Lawyers v Heath and Others 2001 (1) SA 883 (CC) at 
paras 21-22 
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86. The Constitution sets out in detail by whom the judicial authority may be 

exercised: 

 

86.1. Section 165(1) provides that “[t]he judicial authority of the 

Republic is vested in the courts”. 

 

86.2. Section 165(2)-(4) set out safeguards for the independence of those 

courts. 

 

86.3. Section 166 provides that “[t]he courts are” the various courts 

contemplated by the Constitution. 

 

87. In our submission, a manager – such as the fourth respondent – in the 

exchange control department of the South African Reserve Bank is neither a 

court nor a judicial officer who exercises the authority of a court.  As such, 

the fourth respondent is not constitutionally entitled to exercise the judicial 

authority of the Republic. 

 

88. In De Lange v Smuts NO and Others (supra), Ackermann J on behalf of the 

majority of this Court concluded that the power to commit a person by a non-

judicial officer was unconstitutional because it was “within the very 
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heartland of the judicial power and therefore cannot be exercised by non-

judicial officers.”59 

 

89. Thus, in line with this reasoning, if decisions intimately connected with the 

process of forfeiture are also an exercise of judicial power or authority, then 

they too may not be exercised by a non-judicial officer such as the fourth 

respondent.   

 

90. The critical question then is whether this is an exercise of judicial power or 

authority.  We submit that it is. 

 

91. We have previously made the submission that forfeiture amounts inter alia to 

punishment.  In our submission, the power in question exercised by the 

fourth respondent, i.e. the power to exact punishment by way of the 

forfeiture process under regulation 3(5), is within the very heartland of the 

judicial power and therefore cannot be exercised by non-judicial officers.60 

 

92. The point was clearly expressed by the Supreme Court of Ireland in Deaton v 

Attorney-General and the Revenue Commissioners:61 

 

                                                 
59 De Lange v Smuts NO and Others (supra) at paras 61 and 177. 
60 De Lange v Smuts (supra) at para 61. 
61 [1963] IR 170. 
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“There is a clear distinction between the prescription of a fixed penalty and the 
selection of a penalty for a particular case. The prescription of a fixed penalty is the 
statement of a general rule, which is one of the characteristics of legislation; this is 
wholly different from the selection of a penalty to be imposed in a particular 
case...The Legislature does not prescribe the penalty to be imposed in an individual 
citizen's case; it states the general rule, and the application of that rule is for the 
Courts...the selection of punishment is an integral part of the administration of 
justice and, as such, cannot be committed to the hands of the Executive…”.62

 

93. Recently, in Regina v Secretary of State for the Home Department 

(Respondent) Ex Parte Anderson (Fc) (Appellant)63 the House of Lords dealt 

with the question of an executive official’s power to impose a sentence.  

 

The House dealt with a statute that entrusted to the Home Secretary the 

power to decide when a mandatory life sentence prisoner may be released. 

From 1983 successive Home Secretaries applied a policy of fixing by way of 

a tariff the part of a mandatory sentence of life imprisonment which must be 

served by a prisoner to satisfy the requirements of retribution and deterrence 

before the risk of releasing him can be considered. Throughout this period 

Home Secretaries had looked to the trial judge and the Lord Chief Justice for 

advice on the tariffs to be served in individual cases, reserving to themselves 

the power to fix the tariff.  In declaring the fixing of the tariffs to be 

unlawful, Lord Steyn explained that the House of Lords viewed “the Home 

                                                 
62 Deaton (supra) at 182-183. 
63 [2002] UKHL 46, available at 
http://www.publications.parliament.uk/pa/ld200203/ldjudgmt/jd021125/ander-1.htm  

http://www.publications.parliament.uk/pa/ld200203/ldjudgmt/jd021125/ander-1.htm
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Secretary's role in determining the tariff period to be served by a convicted 

murderer as punishment akin to a sentencing exercise.”64

 

94. In the course of its judgment the House of Lords in Anderson considered 

whether sentencing is an act of a judicial nature.  Lord Steyn stated: 

 

“50. One can readily accept that it is sometimes difficult to categorise a particular 
function as judicial or non-judicial. The Australian experience, admittedly in a federal 
system, is instructive. It is recognised that there are functions which, by their very 
nature, may be exercised only by courts and, on the other hand, there are other 
functions which by their very nature are inappropriate for such exercise. Between 
these functions there lies a "borderland" in which functions may be exercised either 
by the executive or the courts: Allan N Hall, "Judicial Power, The Duality of 
Functions and the Administrative Appeals Tribunal" (1994) 22 Federal Law Review 
13, 21; see also Enid Campbell, "The Choice Between Judicial and Administrative 
Tribunals and The Separation of Powers" (1981) 12 Federal Review 24. In R v Trade 
Practices Tribunal, Ex p Tasmanian Breweries Pty Ltd (1970) 123 CLR 361, 394 
Windeyer J explained the difficulty of defining the judicial function as follows: 

 
‘The concept seems to me to defy, perhaps it were better to say transcend, 
purely abstract conceptual analysis. It inevitably attracts consideration of 
predominant characteristics and also invites comparison with the historic 
functions and processes of courts of law.’ 

 
Nevertheless it has long been settled in Australia that the power to determine 
responsibility for a crime, and punishment for its commission, is a function which 
belongs exclusively to the courts: G.F.K Santow, "Mandatory Sentencing: A Matter 
For The High Court?" (2000) 74 Australian LJ 298, 300 and footnotes 17 and 18. It 
has been said that "the selection of punishment is an integral part of the 
administration of justice and, as such, cannot be committed to the hands of the 
executive": Deaton v Attorney-General and Revenue Commissioners [1963] IR 170, 
183; see also In re Tracey (1989) 166 CLR 518, 580; Chu Kheng Lim v Minister for 
Immigration, Local Government and Ethnic Affairs (1992) 176 CLR 1, 27; Nicholas 
v The Queen (1998) 193 CLR 173, 186-187, per Brennan CJ. The underlying idea, 
based on the rule of law, is a characteristic feature of democracies. It is the context 
in which article 6(1) should be construed. 

 
51. The power of the Home Secretary in England and Wales to decide on the tariff 
to be served by mandatory life sentence prisoners is a striking anomaly in our legal 
system. It is true that Parliament has the power to punish contemnors by 
imprisonment. This power derives from the medieval concept of Parliament being, 
amongst other things, a court of justice: see Erskine May: Treatise On The Law, 
Privileges, Proceedings and Usages of Parliament, 22nd ed (1997), p 131 et seq. 
Subject to this qualification, there is in our system of law no exception to the 

                                                 
64 Para 39. 
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proposition that a decision to punish an offender by ordering him to serve a period 
of imprisonment may only be made by a court of law: Blackstone's Commentaries 
on the Laws of England, 2001, vol. 1, republished by Cavendish Publishing Ltd, 
para 137. It is a decision which may only be made by the courts. Historically, this 
has been the position in our legal system since at least 1688. And this idea is a 
principal feature of the rule of law on which our unwritten constitution is based.” 

 

95. Together, these decisions make plain that the selection of punishment is an 

integral part of the administration of justice and, as such, cannot be 

committed to the hands of the executive.  

 

96. As submitted earlier, the forfeiture exacted by way of regulation 3(5) 

amounts to civil punishment of the most serious kind.  Officials such as the 

fourth respondent are neither courts nor judicial officers who exercise the 

authority of a court.  As such, we submit that officials such as the fourth 

respondent are not constitutionally entitled to exercise the severe punishment 

authority which is ordinarily reserved for the judicial branch of the Republic. 

 

97. It is accepted that the separation of powers envisaged by the Constitution is 

neither rigid nor inflexible.  However, we submit that no amount of 

flexibility can permit so obvious an intrusion into the judicial domain as that 

which arises when an officer of the executive branch “sentences” by civil 

forfeiture. 
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98. This is particularly so because a decision to forfeit can result in a person 

being deprived their property, a feature of the “sentence” to which we turn 

further below. 

 

99. Furthermore, we later submit that the constitutional difficulty is exacerbated 

by the fact that regulation 3(5) confers on officials such as the fourth 

respondent (an executive official) the power to exercise this discretion 

without any form of guidelines as to how it is to be exercised despite the fact 

that exercise of the discretion may affect fundamental rights.      

 

100. Virtually no legislative safeguards have been put in place to ensure that 

officials such as the fourth respondent are appropriately qualified or that they 

are at least beholden to any Court whose judicial power they purport to be 

exercising.  In terms of the Currency and Exchanges Act and the Exchange 

Control Regulations: 

 

100.1. There are no minimum qualifications at all for officials that work 

in the position occupied by the fourth respondent. 

 

100.2. Officials such as the fourth respondent are members of the public 

service and in the applicants’ case was a manager in the exchange 

control department of the South African Reserve Bank and a 
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designated functionary of the first respondent for purposes of 

applying and administering the regulations.65 

 

100.3. There are no express requirements for officials such as the fourth 

respondent to be impartial and independent. 

 

100.4. Yet, these are the officials who are purporting to exercise the 

“judicial authority” of the Republic that is “vested in the courts”, 

and, it should be added, the most severe form of judicial authority 

there is – the power to punish.  

 

101. The reason for this constitutionally unacceptable state of affairs stems from 

the importance of separating the powers of the executive from those of the 

judiciary in relation to functions which are pre-eminently judicial in 

character.  A separation (and jealous guarding) of the judiciary’s sentencing 

power vis-à-vis the executive is underpinned by the requirements of section 

                                                 
65 We note that the fourth respondent suggests that she is duly authorised to exercise the powers and or 
functions conferred upon the Treasury by the provisions of regulation 3(5) and (8) of the Exchange Control 
Regulations, and refers in this regard to copies of the delegation by the Minister of Finance annexed to her 
affidavit opposing leave to appeal to this Court as annexures ALB1 and ALB2 (see Vol 4 p 304 para 1.2.1).  
ALB1 and ALB2 delegate the relevant power to the General Manager, Deputy General Manager, Assistant 
General Manager and “any official of the South African Reserve Bank, who in terms of the internal rules or 
regulations of the Exchange Control Department of the Bank, is authorised to exercise these powers.”  
Given that the fourth respondent is neither a General Manager, Deputy General Manager or Assistant 
General Manager, her power could only have been delegated to her as an “official of the South African 
Reserve Bank”.  However, the fourth respondent does not put up a copy of the internal rules or regulations 
of the Exchange Control Department by which she would be authorised to exercise her powers under 
regulation 3(5).  As the application before this Court stands, it is apparent that no evidence that the fourth 
respondent was authorised to take the decision that she did. This applies to the answering affidavit in the 
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34 of the Constitution. There is thus a relationship between the requirements 

of section 165 of the Constitution and the constitutional right in section 34. 

 

101.1. Under section 34 of the Constitution an individual has the right to a 

fair hearing by an independent and impartial tribunal. 

 

101.2. The enactment of punishment by forfeiture is part of the hearing. 

 

101.3. Therefore sentence should be imposed by an independent and 

impartial tribunal. 

 

101.4. The forfeiture of property by way of the process set out in 

regulation 3(5) is legally indistinguishable from the imposition of 

sentence. 

 

101.5. Therefore the decision by the fourth respondent to refund or return 

seized foreign exchange, which is an integral component of 

forfeiture, should be performed by an independent and impartial 

tribunal. 

 

101.6. The fourth respondent is not an independent and impartial tribunal. 

                                                                                                                                                 
Court below as well.  See Vol 2, p 120 at para 1.2 read with ALB1 (p  142 – 143)  and ALB2 (p 144 – 145). 
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101.7. Therefore the fourth respondent should not be permitted, without 

judicial oversight, to play the integral role that she does in exacting 

punishment by way of forfeiture. 

 

102. In the premises, we thus submit that regulation 3(5) of the Exchange Control 

Regulations which clothes the fourth respondent with the robes of a judge is 

inconsistent with section 165(1) of the Constitution which reserves judicial 

authority, particularly for punishment which lies in the heartland of judicial 

power, for the Courts.   

 

Section 25(1) of the Constitution – the right not to be arbitrarily deprived of 

property 

 
103. Section 25(1) of the Constitution provides that:  

 

“No one may be deprived of property except in terms of law of general application, 
and no law may permit arbitrary deprivation of property.” 

 

104. In order to establish an infringement of section 25(1) the applicants would 

have to show: 
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104.1. that the ownership of their properties amounts to “property” for 

purposes of section 25;  

 

104.2. the provisions of regulation 3(5) allowing for the forfeiture of 

foreign currency result in a deprivation of property; and 

 

104.3.  the deprivation is arbitrary.  

 

105. The first issue is readily disposed of. Although the definition of the term 

“property” in the constitutional property clauses is not without its difficulties, 

we submit that ownership of a corporeal such as foreign currency lies at the 

heart of the constitutional concept of property.66  

 

106. The second issue is whether forfeiture of foreign currency amounts to a 

deprivation.  Section 25 of the Constitution distinguishes between 

expropriations and deprivations of property. Expropriation entails the 

“acquisition of rights in property by a public authority for a public purpose,” 

while a deprivation is a lesser infringement of property of rights.67  

 

                                                 
66 First National Bank of SA Ltd t/a Wesbank v Commissioner South African Revenue Service & Another 
2002 (4) SA 768 (CC) at para 51. 
67 Harksen v Lane NO & Others 1998 (1) SA 300 (CC) at para 33. 
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107. In a certain sense “any interference with the use, enjoyment or exploitation of 

property involves some deprivation.”68 

 

108. Regulation 3(5) allows for foreign exchange to be forfeited to the Treasury.  

The consequence of this is that the property is rendered forfeit to the State 

and the applicants “use, enjoyment or exploitation” thereof is deprived. This 

is a substantial interference with the use, enjoyment and exploitation of 

property and as such constitutes a deprivation for purposes of section 25(1). 

 

109. This then leaves the third question – arbitrariness.  

 

110. The level of scrutiny imposed by the test for arbitrariness will depend on the 

context in which it is applied.69  

 

111. The term “arbitrary” in section 25 is not limited to non-rational deprivation 

(i.e. a deprivation in which there is no rational connection between means 

and ends), but refers to a wider concept which is more demanding than an 

enquiry into mere rationality, but which is narrower and less intrusive than 

the proportionality evaluation in terms of section 36 of the Constitution.70 

 

                                                 
68 Harksen (supra) at para 57; See also: Hewlett v Minister of Finance & Another 1982 (1) SA 490 (ZS) at 
406E–F. 
69 First National Bank (supra) at paras 62 – 63. 
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112. A law infringes section 25(1) when it provides for a deprivation of property 

without sufficient reason or in a manner that is procedurally unfair.71 

 

113. Sufficient reason is determined with regard to the following considerations:  

 

“(a) It is to be determined by evaluating the relationship between means 
employed, namely the deprivation in question, and ends sought to be achieved, namely 
the purpose of the law in question. 
(b)  A complexity of relationships has to be considered.  
(c)  In evaluating the deprivation in question, regard must be had to the 
relationship between the purpose for the deprivation and the person whose property 
is affected.  
(d)  In addition, regard must be had to the relationship between the purpose of 
the deprivation and the nature of the property as well as the extent of the deprivation 
in respect of such property.  
(e) Generally speaking, where the property in question is ownership of land or 
a corporeal movable, a more compelling purpose will have to be established in order 
for the depriving law to constitute sufficient reason for the deprivation, than in the 
case when the property in something different, and the property right something less 
extensive… 
(f)  Generally speaking, when the deprivation in question embraces all the 
incidents of ownership, the purpose for the deprivation will have to be more 
compelling than when the deprivation embraces only some incidents of ownership and 
those incidents only partially.  
(g)  Depending on such interplay between variable means and ends, the nature 
of the property in question and the extent of its deprivation, there may be 
circumstances when sufficient reason is established by, in effect, no more than a mere 
rational relationship between means and ends; in other words this might only be 
established by a proportionality evaluation closer to that required by section 36(1) of 
the Constitution. 
(h)  Whether there is sufficient reason to warrant the deprivation is a matter to 
be decided on all the relevant facts of each particular case, always bearing in mind 
that the enquiry is concerned with “arbitrary” in relation to the deprivation of 
property under section 25.”72  

 

114. In our submission, regulation 3(5) and its vesting of “judicial power” in the 

fourth respondent in relation to forfeiture as punishment constitutes a 

violation of section 25 of the Constitution.  

                                                                                                                                                 
70 First National Bank (supra) at paras 62 – 63. 
71 First National Bank (supra) at para 100. 



 46

 

115. In Prophet v The National Director of Public Prosecutions, a judgment of 

this Court under case no: CCT 56/05 of 29 September 2006, Nkabinde J said 

the following at paras [61] – [63]: 

 
“[61] While the purpose and object of Chapter 6 must be considered when a 

forfeiture order is sought, one should be mindful of the fact that 
unrestrained application of Chapter 6 may violate constitutional rights, in 
particular the protection against arbitrary deprivation of property 
particularly within the meaning of section 25(1) of the Constitution, which 
requires that “no law may permit arbitrary deprivation of property.” In 
First National Bank of SA Ltd t/a Wesbank v Commissioner, South African 
Revenue Service and Another; First National Bank of SA Ltd t/a Wesbank 
v Minister of Finance (FNB) this Court held that “arbitrary” in section 
25(1) means that the law allowing for the deprivation does not provide 
sufficient reason for the deprivation or allows deprivation that is 
procedurally unfair. The Court said— 

 
‘[F]or the validity of such deprivation, there must be an 
appropriate relationship between means and ends, between the 
sacrifice the individual is asked to make and the public purpose 
this is intended to serve. It is one that is not limited to an enquiry 
into mere rationality, but is less strict than a full and exacting 
proportionality examination.’ 

 
[62]  The Court set out factors relevant in establishing arbitrariness in relation 

to deprivation of property. While the standard for establishing 
arbitrariness is different to the standard of proportionality, these factors 
are relevant in highlighting what is considered by this Court in cases where 
property is involved. The following considerations are important— 

 
1. The relationship between the purpose of the deprivation and the 

person whose property is affected; 
2. The relationship between the purpose of the deprivation, the 

nature of the property affected and the extent of the deprivation; 
3.  A more compelling purpose is required where the property rights 

involved are the ownership of land or corporeal movables; 
4.  The reasons should be more compelling as more incidents of 

ownership are affected; 
5.  Depending on the nature and extent of the rights affected, the test 

is one that comprises elements of rationality and proportionality, 
moving closer towards proportionality as the effects increase; and 

6.  The inquiry takes full account of the relevant circumstances of 
each case. 

 
It follows therefore that a factor-based approach is preferable. This 
salutary approach is similar to that enunciated in S v Manamela. 

                                                                                                                                                 
72 First National Bank (supra) at para 100. 
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 [63]  In this case some of the relevant factors appear to be the following: 

whether the property is integral to the commission of the crime; 
whether the forfeiture would prevent the further commission of the 
offence and its social consequences; whether the “innocent owner” 
defence would be available to the applicant; the nature and use of 
the property; and the effect on the applicant of the forfeiture of the 
property.” 

 

116. The end sought to be achieved by the deprivation in this case, as the Court 

below noted, is to “provide protection to the state and its citizens against 

unlawful currency practices”.  For the purposes of this matter it is not 

disputed that this is a legitimate legislative purpose.   However, the property 

in question is money which may – as in the applicants’ case – be money that 

is lawfully the property of an individual who has worked for that money and 

paid taxes in respect thereof.   

 

117. In terms of the above principles a compelling purpose will have to be 

established in order for the regulation to constitute sufficient reason for 

deprivation.  

 

118. In the absence of any judicial oversight to prevent injustices in the process of 

forfeiting people’s money, regulation 3(5) allows officials such as the fourth 

respondent to deprive people of property without sufficient reason.   

 

119. In our submission the absence of a procedure or hearing which allows the 

interests of the State and the individual whose money is at risk of being 
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forfeited in whatever measure subject to the decision of the fourth respondent 

to be balanced through the exercise of a judicial oversight, amounts to 

depriving individuals of property in a manner which is procedurally unfair.  

Regulation 3(5) provides no or little guidance to officials as to the exercise of 

their discretion.  Accordingly, the deprivation of property occasioned by the 

decision to forfeit a person’s money is one that is procedurally unfair because 

of its arbitrary nature. 

 

120. Thus, regulation 3(5) violates section 25(1) of the Constitution. 

 

121. It should be noted that to the Court below, with reliance on National 

Director of Public Prosecutions v RO Cook Properties (Pty) Ltd and two 

other cases,73 there is no violation of the right to property because 

constitutional principles recognise individual moral agency and encourage 

citizens to embrace the responsibility that flow from it, and that the same 

approach should apply to “the currency legislation under discussion, enacted 

more than seventy years ago, and providing protection to the state and its 

citizens against unlawful currency practices”.74 (Underlining added). 

 

                                                 
73 2004 (8) BCLR 844 (SCA). 
74 Vol 2 p 189 para 62. 
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122. It is contended that Cook Properties is authority going the other way, more 

particularly since in Cook Properties the SCA was able to uphold the 

constitutionality of civil seizure and forfeiture under the Prevention of 

Organised Crime Act 121 of 1998 only because judicial oversight was 

provided in respect of such forfeiture. 
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IN LIGHT OF THE PROVISIONS OF THE CONSTITUTION, MAY 

REGULATION 3(5) AUTHORISE THE FORFEITURE OF FOREIGN 

CURRENCY WITHOUT PROVIDING GUIDANCE AS TO THE 

EXERCISE OF THE PUNITIVE DISCRETION? 

 

123. This Court held as follows in Dawood and Another v Minister of Home 

Affairs and Others:75 

 

“There is … a difference between requiring a court or tribunal in exercising a 
discretion to interpret legislation in a manner that is consistent with the 
Constitution and conferring a broad discretion upon an official, who may be quite 
untrained in law and constitutional interpretation, and expecting that official, in the 
absence of direct guidance, to exercise the discretion in a manner consistent with the 
provisions of the Bill of Rights.”76

 

124. It was for this reason that O’Regan J held that the Legislature had to take 

care when drafting legislation to limit the risk of an unconstitutional exercise 

of the discretionary powers it confers.  Where necessary, the Legislature 

must provide guidance to officials to ensure that discretionary powers are 

read and applied in a manner consistent with the Constitution.77 

 

                                                 
75 2000 (3) SA 936 (CC). 
76 At para 46 
77 Dawood and Another v Minister of Home Affairs and Others (supra) at paras 48 and 54-55. 
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125. To the respondents, the discretion afforded to the fourth respondent is not 

“uncircumscribed or unconstrained.”78  On their construction of the Act and 

the Regulations the discretion under regulation 3(5) is sufficiently limited by 

“the provisions of section 9 of the Act, its objectives, policies and the 

government purposes stated therein as well as by the provisions of the 

Constitution, 1996 and the Promotion of Administrative Justice Act.”79   

 

125.1. It is enough, it is contended, to point out that the limitations 

mentioned by the respondents are not limitations that are directed 

at providing the decision-maker the requisite guidance to exercise a 

power which is punitive in nature.   

 

Put differently, the limitations, such as they may be, are general 

ones unrelated or not specifically related to the actual exercise of 

power under regulation 3(5).  

 

It is submitted that there is no merit in the suggestion that a 

sentencing discretion – moreover one exercised by a non-judicial 

officer – is sufficiently guided by reference to the Act’s purpose of 

discouraging crime involving foreign exchange or by the overall 

                                                 
78 See Vol 4 p 327 para 24.20. 
79 Vol 4 p 328 – 329 para 24.23, and see further the preceding paras 24.21 and 24.22 at pp 327-328. 
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injunction to administer power in accordance with the law and the 

Constitution.   

 

125.2. In any event, on the facts of the applicants’ case the suggestion that 

the Constitution is one of the constraints imposed on the fourth 

respondent’s discretion is fatal to the respondents’ argument.   

 

That is because on their version the fourth respondent stated that 

none of the applicants’ constitutional rights were limited by any 

provision of the Exchange Control Regulations when she decided 

that the applicants’ foreign currency was to be forfeited.80

 

It should also be noted that she also denied that she “caused any 

amount of foreign currency to be forfeit in terms of the Exchange 

Control Regulations.”81

 

126. The respondents go further. They say, to the extent that the power accorded 

to the fourth respondent is a broad one, the broad discretion is permissible 

because: 

 

                                                 
80 Vol 2 p 131 para 27. 
81 Vol 2 p 122 para 7. 
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126.1. First: the fourth respondent is well-versed and experienced in the 

application and administration of the Exchange Control 

Regulations;82 

 

126.2. Second: on the respondents’ construction of the regulations under 

the Act the factors relevant to exercising the discretion under 

regulation 3(5) are indisputably clear in that where it is clear that 

an offence has been committed and was premeditated and planned 

there is little room for exercising the discretion to return or refund 

the money.83 

 

126.3. Third: even if an offence has been committed, there may be 

mitigating factors which can be taken into account in deciding 

whether or not to return or refund the currency concerned.84 

 

127. It is contended that each of these three arguments shows a lack of 

appreciation of the true nature of the power exercised by the fourth 

respondent under regulation 3(5) and demonstrates that the punitive power 

accorded to the fourth respondent is in fact unconstrained and 

unconstitutional. 

                                                 
82 Vol 4 p 330 para 24.25.1. 
83 Vol 4 p 330 para 24.25.2. 
84 Vol 4 p 330 para 24.25.3. 
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127.1. First: the fact that the fourth respondent may be well-versed and 

experienced in the application and administration of the 

Regulations in no way cures the defect that under regulation 3(5) 

she has been accorded a judicial power to exact punishment, which 

delegation of power is constitutionally unacceptable for the reasons 

already advanced.   

 

In any event, even if it were constitutionally appropriate for her to 

exercise that power, her experience as a manager in the Exchange 

Control Department does not equip her to exercise a judicial 

sentencing discretion.  And, even on the assumption that she is 

appropriately qualified by virtue of her managerial experience to 

exercise judicial power (which is denied), there is no guarantee that 

next time round someone of lesser experience might not be tasked 

with exercising the power under regulation 3(5).  The general 

power accorded under regulation 3(5) thus cannot be saved by the 

fact that Ms Anita Louise Birkenbach may have been a good 

manager on this occasion. 

 

127.2. Second: if the respondents are correct and under regulation 3(5) 

there is little room for exercising the discretion to return or refund 
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the money, then the Legislature itself has violated the requirement 

of fairness constitutionally demanded of the sentencing process.   

 

That is because, as this Court pointed out in S v Dzukudu & Others; 

S v Tshilo,85 in relation to sentencing, fairness (in that case in the 

context of the right to a fair trial) demands “a procedure which 

does not prevent any factor which is relevant to the sentencing 

process and which could have a mitigating effect on the 

punishment to be imposed from being considered by the sentencing 

court”.86  

 

On the respondents’ understanding of regulation 3, the scope for 

considering the full range of factors appropriate to the sentencing 

function has been all but squeezed close.  

 

127.3. Third: to the extent that the respondents argue that regulation 3(5) 

does allow for a safety valve because it “is conceivable that there 

may be mitigating factors which can be taken into account”, there 

is no guidance provided to the decision-maker to determine when 

that safety valve ought to be used, what factors ought to be 

                                                 
85 2000 (4) SA 1078 (CC). 
86 Dzukudu supra, para 12. 
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considered in the weighing of mitigating factors, and what weight 

different factors should hold on the scale.  These considerations are 

ones which rightly are reserved for judicial officers experienced in 

the art of punitive sentencing.  

 

128. In short, insufficient legislative guidance is provided to the relevant 

executive official in the present case. This does not save the limitation of 

rights occasioned by regulation 3(5).87   

 

 

                                                 
87 See Dawood, Shalabi & Thomas v Minister of Home Affairs 2000 (3) SA 936 (CC) at paras 53-54; De 
Reuck v Director of Public Prosecutions (Witwatersrand Local Division 2004 (1) SA 406 (CC) at para 76; 
Janse van Rensburg v Minister of Trade & Industry 2001 (1) SA 29 (CC) at para 25; Affordable Medicines 
Trust And Others v Minister of RSA and Another 2005 (6) BCLR 529 (CC) at para 33-34. 
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FAILURE TO JUSTIFY 

 

129. In the Court below the applicants challenged the constitutionality of 

regulation 3(5) for, amongst others, the reasons elaborated upon in these 

submissions.88  We submit that the challenge indicated that the process under 

regulation 3(5) violated rights in the Bill of Rights, more particularly section 

34 and section 25.   

 

130. It is trite that where there is a challenge on constitutional grounds included in 

the Bill of Rights89 to legislation there is a duty on government to produce 

evidence to justify an alleged violation of rights.90  

 

131. In the Court below the respondents led evidence to justify the existence of 

the Exchange Control Regulations in general. However, the respondents did 

                                                 
88 This much is accepted by the respondents – see Vol 4 p 315 para 18. 
89 A finding that regulation 3(5) is inconsistent with the provisions of section 165 of the Constitution does 
not bring section 36 into the equation. 
90 In Minister of Home Affairs v National Institute for Crime Prevention (NICRO) and Others 2004 (5) 
BCLR 445 (CC) at para 34 Chaskalson CJ stressed that the onus on the State in a limitation enquiry is ‘an 
onus of a special type’ (referring to Moise v Greater Germiston Transitional Local Council: Minister of 
Justice and Constitutional Development intervening (Women’s Legal Centre as amicus Curiae) 2001 (4) 
SA 491 (CC); para 19; Phillips and Another v Director of Public Prosecutions, Witwatersrand Local 
Division and others 2003 (3) SA 345 (CC) para 20). According to Chaskalson CJ (at paras 34, 35 and 36): 

“It is … a burden to justify a limitation where that becomes an issue in a section 36 analysis. … 
This calls for a different enquiry to that conducted when factual disputes have to be resolved.  In a 
justification analysis facts and policy are often intertwined.  … Where justification depends on 
factual material, the party relying on justification must establish the facts on which the 
justification depends.  Justification may, however, depend not on disputed facts but on policies 
directed to legitimate governmental concerns.  If that be the case, the party relying on justification 
should place sufficient information before the court as to the policy that is be furthered, the 
reasons for that policy, and why it is considered reasonable in pursuit of that policy to limit a 
constitutional right.” 
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not lead any evidence to justify the particular process that regulation 3(5) 

employs to cause forfeiture and thus punishment and did not attempt to 

justify why it was necessary to forfeit an individual’s foreign exchange 

without court oversight. 

 

132. This is problematic for the respondents, not least of all because of the high 

hurdle that this Court has said must be cleared by the State if a violation of 

section 34 has been found.  In Chief Lesapo (supra) Mokgoro J held that 

section 34 represents a deeper principle, one that underlies our democratic 

order.  As she said: 

 

“The right of access to court is indeed foundational to the stability of an orderly 
society.  It ensures the peaceful, regulated and institutionalised mechanisms to 
resolve disputes, without resorting to self-help… As a result, very powerful 
considerations would be required for its limitation to be reasonable and 
justifiable.”91

 

133. One apparent justification was attempted by the Court below – without 

evidence adduced to this effect by the respondents.  According to the Court 

below, the process under regulation 3(5) may be justified on the basis that it 

“will be logistically impossible to, for example, arrange for a court hearing 

before seizing foreign currency at an airport before an offender leaves the 

republic in possession thereof.”92 

                                                 
91 Chief Lesapo (supra) at para 22. 
92 Vol 2 p 186. 
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134. With respect, the Court below erred in this line of reasoning in a number of 

respects. 

 

134.1. First: the Court below’s premise is simply irrelevant to the 

question that was before the Court and remains to be answered by 

this Court.  The question is not whether judicial control had to be 

exercised over the official at the airport that (in terms of regulation 

3(3)) seizes money suspected of being involved in a violation of 

the Exchange Control Regulations.  The question is whether the 

fourth respondent who thereafter in terms of regulation 3(5) 

decides whether to return or refund the money or a portion thereof 

or impose a civil punishment by declaring the money forfeited, 

ought to be subject to judicial control.   

 

134.2. Second: this Court in Zondi v MEC for Traditional and Local 

Government Affairs93 dealt with an argument by the State that the 

immediate impoundment of straying cattle was necessary without 

judicial oversight because of the danger posed by such cattle.  This 

Court held as follows in respect of that argument: 
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“There is no reason why, once the animals have been impounded, the 
judicial process should not be allowed to supervise the process of execution 
through its rules.  Once the animals have been removed to the pound, there 
is no longer any need for immediate action.  It is not necessary therefore to 
deny the livestock owner the supervision exercised by the courts through 
their rules over the process of execution.  This is what … the ordinance 
permits.”94

 

We submit that the same argument might be made in relation to 

regulation 3(5) of the Exchange Control Regulations, namely, that 

there is no reason why, once the foreign currency has been seized at 

a port of exit, such as Johannesburg International Airport, under 

regulation 3(3), the judicial process should not be allowed to 

supervise through its rules the process by which an official such as 

the fourth respondent thereafter decides on and effects forfeiture 

under regulation 3(5).   

 

It is not necessary to deny the owner of the foreign currency the 

supervision exercised by the courts, experienced in the task of 

imposing punishment, through their rules over the process of 

forfeiture of property.  Yet this is what regulation 3(5) permits.  

                                                                                                                                                 
93 2005 (3) SA 589 (CC). 
94 Zondi (supra) at para 83. 
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CONCLUSION AND REMEDY 

 

135. For the reasons set out in the applicants’ affidavit in support of leave to 

appeal to this Court, more particularly paras 31 to 36,95 the applicants submit 

that this Court should grant leave to appeal. We further submit that for the 

reasons articulated in these submissions, this Court should uphold the appeal. 

 

136. Prior to suggesting on the appropriate orders to be made we emphasise the 

comments of this Court in S v Dodo at para [26], where Ackermann J 

stated:96 

 

 “The Legislature’s powers are decidedly not unlimited.  Legislature is by its nature 

general.  It cannot provide for each individually determined case.  Accordingly, such 

power ought not, on general constitutional principles, wholly to exclude the important 

function and power of a court to apply and adapt a general principle to the individual 

case.  This power must be appropriately balanced with that of the Judiciary.  What an 

appropriate balance ought to be is incapable of comprehensive abstract formulation, but 

must be decided as specific challenges arise.  In the field of sentencing, however, it can 

be stated as a matter of principle that the Legislature ought not to oblige the Judiciary 

to impose a punishment which is wholly lacking in proportionality to the crime.  This 

would be inimical to the rule of law and the constitutional state…” 

 

                                                 
95 Vol 3 pp 229-232. 
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137. This Court should, wherever possible, provide the successful litigant with 

meaningful relief.97  In the circumstances, this Court should make the 

following orders: 

 

137.1. the application for leave to appeal is granted with costs, including 

the costs of two counsel; 

 

137.2. the orders of the High Court dismissing the application and the 

application for leave to appeal to the Supreme Court of Appeal 

with costs are set aside and replaced with the following orders: 

 

137.2.1. it is declared that regulation 3(5) of the Exchange Control 

Regulations, 1961 (Government Notice R1111 of 1 

December 1961, as amended) promulgated in terms of 

section 9 of the Currency and Exchanges Act, 9 of 

1933,is inconsistent with the Constitution, 1996, and 

invalid; 

                                                                                                                                                 
96 2001 (3) SA 382 (CC). 
97 S v Bhulwana; S v Gwadiso 1996 (1) SA 388 (CC) at para [32]; Zondi v MEC for Traditional and Local 
Government Affairs and Others 2005 (3) SA 589 (CC) at paras [130] – [131]; Dawood and Another v 
Minister of Home Affairs and Others 2000 (3) SA 936 (CC) at paras [62] – [68]; National Coalition for 
Gay and Lesbian Equality and Others v Minister of Home Affairs and Others 2000 (2) SA 1 (CC) at paras 
[65] and [82]. 
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137.2.2. it is declared that the decision of the fourth respondent 

not to refund the applicants with the foreign currency 

seized from the first applicant on 18 June 2004 at 

Johannesburg International Airport is inconsistent with 

the Constitution and invalid; 

 

137.2.3. the respondents are directed to credit the account of the 

applicants’ attorneys, Meyer Inc, with R102 675-65 

together with interest at the prescribed rate from 18 June 

2004 to date of payment;98 

 

137.2.4. the respondents are jointly and severally to bear the 

applicants’ costs of suit, which costs are to include those 

occasioned by the employment of two counsel.  

 

ANTON KATZ 

MAX DU PLESSIS 

APPLICANTS’ COUNSEL 

Chambers 

Cape Town and Durban 

23 October 2006 
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